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BENNETT HESTER, Adimy., Ete., vr. HAMILTON HESTER and others.* 


], Where an account is ordered to be taken of the administration of an 
estate, the commissioner should make a statement of the bonds, 
notes ov other securities for debts exhibited by the administrator 
as part of the estate: and the administrator, unless some special 
cause be shown to the contrary, has a right to deliver over these 
to the parties interested, with a proper endorsement or other au- 
thority to eollect them, as part of the assets in his hands. 

2. The court will not charge an administrator with interest on moncys 
bona fide collected and kept for the benefit of his cestuis que trust 
unless there be plain proof of misconduct in such collection and 
custody. 

3. Nor will the court make a test of the account, so as to charge interest 
on both the principal and interest, found to be a balance due from 
the administrator upon an account taken, when the suit was after- 
wards continued for the purpose of making new parties. 

4. An administrator with the will annexed, in his aecount with the resid- 
uary legatees, is entitled to charge interest from the probate of the 
will on a Jegacy then payable, ‘and interest after two years on a 
legacy, Where no time is prescribed for its payment. 


5. Where in a sult by an administrator with the will annexed, against the 
legatces for a settlement of the estate, it is stated in the bill and 
admitted by the answer, that the widow of the testator had dis- 
sented from the will, ne. under a decree of a competent court, had 
received her full share of the estate, the administrator ean ot be 
wllowed a credit for any alleged balance due the widow bevond the 
amount specified in that decree. 


G. Counsel fees paid by an administrator fairly and on account of the 
extate, are to be allowed him in his settlement. 


The bill m this case was filed by a adininistrator, with the 
will annexed, of Benjamin Hester against the children 
of several brothers and sisters of ie testator, claiming (10 ) 
under a particular bequest in the will, and the children 


———— 


*NoTE.—The opinion in this case was delivered at June Term, 1843. 
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of the deceased’s brother Francis, who were the residuary lega- 
tees and devisees of the testator; and thereby it was prayed that 
the Court would settle the construction of the will, declare the 
rights of these conflicting claimants, and have the accounts of 
the estate and the administration thereof taken, the plaintiff 
offering to pay unto the persons declared en titled whatever 
nught be found due to them. - December Term, 1842, (see 
the report of the case, Hester v. Hester, 37 N. C., 330), an 
interlocutory decree was made, eheiely the construction of the 
will was settled, the nephews and nieces claiming under the par- 
ticular bequest ‘declared entitled to but the sum of £100, to be 
equally divided among them, and the children of Francis Ies- 
ter, deceased, entitled as residuary legatees and devisees, to the 
ereat bulk of the estate; and whereby it was further ordered 
that the cause be referred to Mr. Commissioner Freeman to take 
the accounts of the estate and the administration thereof. The 
report of the commissioner was made at this term, and to that 
report both the parties, that is to say, the administrator and 
the residuary legatees and devisces, filed exceptions, which now 
came on to be heard. 

Exceptions on the part of the plaintiff: 

The administrator excepts to the report of Mr. Commissioner 
Freeman, and for cause of exception showeth the tollowing 
errors, to wit: 

Ist. Beeause the administrator is not eredited by the amount 
of judgments, bonds, notes, cte., referred to in his ‘affidavit filed 
in this cause. (Note-—The affidavit stated that these judg- 
ments, bonds, notes, ete., which were particularly specified, con- 
stituted a part of the assets in his hands.) 

2d. Beeause the exeeptor is erroncously charged with inter- 
est upon the sums of $1,662 and #3,130 deposited in the Bank 
of the State in June and July, 1841, after the said sums were 

received by the administrator, although no profits were 
(11) made thereon, and no use made of the said sums pending 
this suit. 

3d. (As to the allowance of commissions by the commissioner, 
which the Court overruled, believing the allowance to be reason- 
able. ) 

4th. (As to a charge of interest, Disallowed because the 
exception was not founded in fact.) 

sth. Because in erediting the exceptor for the amount of a 
legacy paid to Wilham Eaton for Mr. Hudgins, the interest 1s 
omitted, which IIudgins claims to be due to him, and which 
ought to be deducted from the residuum. 

6th. Because there are sundry special legacies in the said will 
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not credited, though the exeeptor will be Aa io pay the 
same, especially a legacy to — Worral, and a legacy of 
£100 to the tesiator’s “prothers’ and sisters’ eileen, 

Tth. Because the cominissioner hath adopted an erroneous 
rule for ascertaining the share of Mary D. Hester, (widow of 
the testator) in the said estate—and, secondly, after adopting 
the rule, he doth make great mistakes in the application. The 
exceptor hath no interest in this beyond his lability to the said 
Mary’s estate. 

Exeeptions on the part of the defendants, the residuary lega- 
tees and devisees. 

The defendants Garland Ifester, ete., except to the report of 
Mr. Commissioner Freeman, and for cause of exception show, 

First. That the ecommisstoner has credited the administrator 
with the sum of $2,002.35, as now due and owing from the said 
administrator to the personal representatives of “Mary D. Hes- 
ter, deceased, the late widow of the testator, Benjamin Hester, 
deceased: W hereas, it is alleged in the bill and admitted by the 
answer of these defendants, that before the filing of the bill the 
said widow had dissented from, the will, had been allowed her 
dower and had her share of the personal estate allotted to her, 
as upon an intestaey—that the administrator, the plaintiff, hail 
settled with her accordingly, and at the filing of the bill held all 
the remaining property for the benefit of other legatees 
and devisees @amedes in the will—and, therefore, the said (12 ) 
defendants humbly insist that the said credit 1s alto- 
gether erroncous. 

Second. That the said allowance of $2,002.55, if not alto- 
ecther erroneous, is certainly erroncous for about the sum of 
$1,800, pareel thereof, because so much thereof 1s made up by 
allowing to ihe widow a share of the rents of the lands, hires 
of the slaves and interest and inerease of the other effects, 
acerued after the widow’s share of the whole estate had been 
assigned, allotted and put into her possession. 

Third. That the commissioner has not made a rest in his 
account, as of 1 May, 1841, or about that time, and has not 
charged the plaintiff with interest on the whole amount of pri 
cipal and interest due the estate on that day, after deducting 
therefroin the legacies which that amount was hable to pay; 
which rest and charge, under the circumstances of the case, the 
said commissioner ought, as the defendants humbly submit, to 
have made. 

Fourth. That the commissioner has allowed the plaintiff out 
of the residue, in accounts with these defendants, the stun of 
$56, paid to W. H. H. Esquire, his counse!|—which sum, how- 
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ever reasonable, and even inadequate as between the plaintiff 
and his said counsel, is not a proper charge against these de- 
fendants, full counsel fees previously paid out havi ing been also 
allowed by t the said commissioner to the plaimtiff, and the plain- 
tifi being not a mere trustee asking advice of the court in the 
settlement of his accounts, but also a party Im interest, claiming 
for himsclf beneficially and against these defendants. 

Firth, (This exception relates to the commissions allowed the 
aduunistrator and was overruled, the court deeming the com- 
missions allowed reasonable.) 


W. Hf. diaywood, Jr., for the plaintiff. 
Badger and Iredell for the defendants. 


Gaston, J. The commissioner finds a large balance to be 
due from the plaintiff, but states “that the administrator 

(13) filed with the elerk a large amount of bonds belonging 
to the estate, and required of the commissioner that he 
should list them and ecaleulate the interest due on each, and 
that this has been deehned as not coming within the order of the 
Court,” and the first of the plaintifi’s exceptions is, for that 
the commissioner hath given the plaintiff no eredit for these 
bonds and other securities for debt in the account. We think 
the commissioner has erred mm supposing that the order of the 
Court docs not require a statement of the bounds, notes or other 
securities for debts, which constitute a part of the estate. The 
adnunistrator, unless there be some special cause shown to the 
contrary, has a right to deliver over these to the defendants, 
with a proper endorsement or other authority to collect theim, as 
a part of the assets in his hands. This exception is tlerefore 
allowed, so far as to recominit the report to the comiutissioner 
for the purpose of examining the securities, and with mstrue- 
ticns to give the plaintiff a credit for such of them as belong to 
the estate, upon their bere delivered as aforesaid, unless some 
valid objection be shown to them on the part of the defendants. 
The second exception of the plaintiff and the third exception 
of the defendants relate to the same matter and will be con- 
sidered together. It is stated in the report, that the account 
was heretofore made up to 1 May, 1841, at which time it was 
expected by the parties that a final decree would be rendered at 
the approaching June Term of this court—that at that term 
the catise was remanded, on the motion of the plaintiff, to the 
Court of Equity for the county of Granville, where it remained 
until the last term (December Term, 1842) of this court— 
that the commissioner, believing that no necessity existed for a 
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rest in the account, carried the balance into the statement com- 
mencing May Ist, 1841, but calculated interest on the principal 
money only. The commissioner further states, that the ad- 
ministrator deposited in bank on 5 June, 1841, #1, 652, and on 
1 July, 1841, $3,130, and that, on eae the account he claimed 
that interest on these sums s should not be charged against 

hum, alleging that he collected them, expecting that the ( 14 ) 
account would be finally closed at Tune Term, 1841— 

that the agent of the defendants insisted that these sums were 
unneecasarily and wantonly collected, and that inierest ought to 
be charged thereon—and that the commissioner, being of 
opinion with the defendants, hath not noticed these deposits in 
his account. The plaintiff excepts to this part of the report, 
becanse the plaintiff is charged with interest on these sums, and 
the defendants except to it also, because the eommissioner did 
not make a rest in his account, as of 1 May, 1841, or about that 
time, and has not charged the plaintiff with interest on the 
whole amount of principal and interest, then stated as due. 
The Court is of opinion, that the exception so taken by the 
plaintiff onght to be atlowed, and, of course, the exception of 
the defendants disallowed. Tt docs not appear to the Court, 
upon the examination of the affidavits, that these collections and 
deposits were not made in perfect good faith and in the full ex- 
pectation that the cause would be definitely settled during the 
term of the Court, when the deposits were made, and it is posi- 
tively sworn by the plaintiff, and this statement is not denied 
on the part of the defendants, that the deposits were made to 
the eredit of the plaintiff as administrator, aud have never since 
been used by him. The Court knows, that the remanding of the 
camse was made at the suggestion of the Court, and because the 
Court decmed it advisable that the pleadings should be amended 
and the widow be also made a party defendant to the cause. 
Wherefere the cause was retained so Jong in the court below, 
or wherefore the suggested amendiuents were not then made, 
does not appear to the Court, except that on the hearmg of the 
ase it was admitted by the counsel! on both sides, as is set forth 
in the decree of the last term, that the widow had in the mean- 
time died. It was in the power of cither cf the parties, after 
the canse was remanded, to quicken the proceedings therein, to 
or have a special order made in relation to the money so de- 
posited in Bank; and it is not the usage of the Court to charge 
a trustee with interest on moneys bona fide collected and 

kept for the benefit of his cestuis que trust, unless there (15 ) 
be plain proof of iusconduet in such collection and 
eustody. 
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The third exception of the plaintiff and the fifth exception 
of the defendants are both disallowed, because the Court 1s 
satisficd that the amount allowed by the commissioner to the 
plaintiff as commissions is, on the whole, reasonable and just. 

The fourth exception of the plaintiff, for that the inierest 
after May, 1841, was computed upon a mistaken amount of 
principal, is disallowed, as unfounded in fact. The only in- 
stanees, In which any interest has been converted into prin- 
cipal, are where such interest has been paid to the adminis- 
trator. After it was so paid, it became principal in his hands. 

The ffih exeeption of the plaintiff is allowed. It appears 
from the reecipt of Mr. Hudgins, given on account of his 
Bats that there was an express reservation made of his 
claim to interest thereon. The claim is well founded, for the 
testator directs the legacy to be paid upon the probate of his 
will, and therefore the legacy draws interest from that time. 

The srrth exception is allowed also. The administrator, if 
he has not paid, 1s bound to pay the legacy to Mr. Worrall 
and the legacy of £100 to the testator’s nephews and nicces, 
with interest on the first from the prol ate of the will, because 
it was then payable, and on the other from the end of two 
vears thereafter. 

Lhe seventh of the plamtiff’s exceptions it becoines unneces- 
sary to examine, for the reasons stated in considering the 
first exception taken by the defendants. That exception is, 
for that the commissioner has eredited the administrator with 
the sum of $2,002.33, as now due and owing from the said 
administrator to the personal representatives of Mary D. Hester 
deceased, the widow of the testator, whereas it is alleged in the 
bill and admitted by the answers of the defendants, that, before 
the filing of the bill, the said widow had dissented from the 

will, had been allewed her dower and had her share of 
(16) the per sonal estate allotted to her as upon an intestacy; 

that the adnunistrator had settled with her accordingly, 
and, at the filng of the bill, held all the remaining property 
for the benefit of the other devisees and legatees under the will. 
The pleadings do, as set forth in this exception, contain the 
allegations and admissions as above set forth; and, therefore, in 
this state of the pleadings, it can not be admitted to the plain- 
tiff to allege, that, besides what has been so allotted to the 
widow and paid to her for her interest in the estate of her 
deceased husband, a further sum is due, which ought to have 
been allotted to her. Tt is alleged, indeed, that the allotment 
so made was partial only, and included the widow’s dower and 
her share of the negroes of her deceased husband, but no part 
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of his money, choses in action and perishable property. Were 
we at liberty to indulge in conjecture, we might. think this alle- 
gation correct; for it does seem very extraordinary, if the 
allotiwent were intended to be a complete one, that in it not a 
cent of money, not a note or bond, nor any other article of 
personal property is set apart for the widow, but only negroes. 
But it was made in pursnance of a deeree upon the petition of 
the widow to allot unto her her dower and her share of the 
personal estate of her deceased husband; it purported to be 
such an allotment, and it has been accepted and confirmed by 
the Court as such. It was because of the difficulties thus pre- 
sented in the way of ascertaining what ought to have been 
allotted to the widow, that the Court, when the cause was here- 
tofore brought on for hearing, suggested that if should be 
remanded, the proper amendment made in the pleadings, and 
the widow made a party to the cause. But the cause was brought 
back without any amendinent to the pleadings or addition of 
parties and so heard. The objections now made by this ex- 
ception to the eredit allowed to the administrator, for this 
additional sum to complete the widow’s share of her husband’s 
estate, must be sustained as valid. The first exception of the 
defendants is therefore allowed. 

The second of their exceptions 1t becomes unnecessary to 
consider, as it gocs but to a part of the item embraced in the 
former exception. 

The fourth of the exceptions on the part of the de- (17) 
fendants is disallowed, because the disbursements therein 
and thereby exeepted to were made fairly and on account of 
the estate. 

The report, so far as the same has not been excepted to, and 
in respect to the matters embraced in the exceptions which 
have not been allowed, is confirmed. It is reconnnitted to the 
commissioner to be revised and cor ‘rected, in respeet to the mat- 
ters wherein the exceptions of either party have been allowed, 
and to complete the account. 


Per CurraM. ORDERED ACCORDINGLY. 
Cited: Fairbairn v. Fisher, 58 N. C., 3887; Whitford v. Poy, 


65 N. C., 276; Pickens v. Miller, 88 N. ©., 548; Young v. 
Kennedy, 95 N. C., 267; Kelly v. Odum, 139 N. C., 280. 
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WILLIAM ARNOLD v. BISHOP HICKS.* 


The sureties for the purchase-money of land, sold by a clerk and master 
under a decree of a Court of Equity, where the title is retained 
until the purchase-money is paid, have a right, upon the imsolvency 
of the principal and their own payment of the money, to have the 
land sold for their reimbursement. 


This cause was removed from Randolph Court of Equity 
at Irall Term, 1842, to the Supreme Court on the affidavit of 
the plaintiff. 

The bill, which was filed in February, 1839, stated that in 
the year 1836, upon the petition of the heirs of one Smither- 
iman, a decree was made by the Court of Equity for the County 
of Randolph for the sale of a certain parece! of land situate in 
that county, for the purpose of partition; and that, at the 
sale made by the Clerk and imaster in conformity to the decree, 
the defendant Hicks became the purchaser on twelve: months’ 

eredit at the price of 8174.75, upon the payment of which 
(18) the Clerk and Master was to make him a conveyance— 

that for the purchaseanoneyv the defendant gave e his bond 
to the Clerk and Master, and the plaintiff, Arnold, was his surety 
thereim—that, at the expiration of the credit, ond upon the 
failure ie the defendant to pay the debt and the demand of the 
Clerk and Master, the plaintiff discharged the bond and took it 
up. The bill further charges, that when the plaintiff became 
surety, as before stated, the defendant Hicks was in doubtiul 
circiiustances, and, that as an inducement to the plaintiff to 
become his surety, he agreed, that if he, Hicks, should not pay 
the bond at its maturity, then the plaintify, upon making the 
payment, wight take the land and receive a conveyance ‘from 
the Clerk and Master. And the bill prays, that accordingly 
the Clerk and Master may be deerced to convey the legal file 
to the plaintiff, or, if not, that the land may again be sold, 
and out of the proceeds of sale the sum paid by the plaintiff 
be reimbursed to him, together with interest and the costs of 
this suit. 

The Clerk and Master, as well as Hicks, (was made a party 
defendant, and in nis answer admits the payment of the bond 
by the plaintiff and subnuts to any decree the Court may make. 
The answer of Hicks admits all the allegations of the bill 
except as to his msolvency and the special agreement charged 


*NOTE.—The opinion in this case was delivered at December Term, 
1842. 
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by the plaintiff, which he expressly denies. This answer further 
alleges that the land is of greater value than the purchase- 
money and interest; and insists, that the plaintiff is entitled 
to nothing ore lau to have the money paid to him. To this 
answer there was a repheation. Depositions were taken and 
the cause set down a hearing upon the bill, answers, proofs 
and exhibits. 


Mendenhall for the plaintiff. 
No eounsel for the defendant. 


Rererx, C. J. The procfs do not estabhsh any distinet 
agr cement, respecting the conveyanee of the land by the Clerk 
and Master. Tt rather appears, that there was a con- 
versation, that the purchase should be made for these (19 ) 
two partics jointly. But it does not appear clearly, 
that even that was concluded on; and if it had been, it is a 
different contract from that stated in the bill, and could not 
be entoreed in this proceeding. But, although the Court cin 
not decree a conveyance to the plaintiff, upon the footing of an 
agreement to that effect, vet he 1s entitled to have a resale of 
the premises, unless the defendant shall, within a reasonable 
period, pay the debt, interest and costs. Green v. Crockett, 
22 N. C., 390. There must accordmgly be an account ordered 
of what is due to the plaintiff in the premises, and a declaration 
that he is entitled to have the same raised out of the land 
by a sale. 


Per Curran. REFERENCE ORDERED. 


LEWIS SASSER ro ALLEY JONES, Admx. of ARTHUR JONES. 


1. On a dill for an injunction and relief against a fudement at law, when 
&t fact in issue between the parties, as, for instance, the delivery of 
a deed has been determined by the verdict of a jury and judement 
of the court of law between the same parties, the Court of Equity 
will not, unless under peculiar circumstances, retry it. 

2. A father, having a number of children, by deed conveys more than half 

of his estate to his son A, Afterwards the father makes, by deed of 
settlement, an equal division of all lis estate (including what had 
been eonveved to A) among all his ehildren, at the execution of 
which A, whose deed was not known to the other children, is pres- 
ent, and he assents thereto, as well as to the actual division sub- 
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sequently made by trustees appointed by the deed of settlement for 
that. purpose: Held, that A could not in equity set up his prior 
deed in ee to the settlement so made by his assent. Espe- 
cially could he not do so, when, at the time of such settlement, he 
purposely concealed the existence of the prior deed to himsell. 


This cause was transmitted by consent of parties from Wayne 
Court of Equity at Fall Terin, 1842, to the Supreme Court 
for hearing. The facts are fully stated in the opinion dchvered 
in this Court. 


+ 


(20) Henry for the plaintiff. 
J. JIT. Bryan and Mordecai for the defendant. 


Gaston, J. This bill was filed on 20 February, 1838, and 
in it the plaintiff, Lewis Sasser, sets forth that Arthur Jones, 
senior, of the county of Wayne, was in his lifetime possessed of 
‘a large real and personal estate, and that, being old and ex- 
tremely infirm, he was desirous to make a settlement of all his 
estate, whereby, after securing a provision to himself for a 
comfortable support during the residue of his life, he might, 
subject to that provision, divide the whole in equal portions 
between his five children, viz, olan Jones, Jr., Lydia Jerna- 
ean, wife of Richard Jernagau; Sarah Langley, wife of Bryan 
Langley: Nancev Howell, wife a3 Cullen How cll; and Charlotte 
Smith, wife of Saunders Smith, and his oranddanghter, Polly 
Sasser, the wife of the plaintiff, for and during re life of said 
Arthur, and from ail after his death it might be equally 
divided between his said ehildren and grandchild absolutely and 
forever. T’he plaintiff further sets forth that, for the purpose 
of carrying this intention into execution, the said Arthur 
Jones, Sr. .. Arthur Jones, Jv., Richard Jernagan. Bry an Lang- 
ley, Cullen Howell, Saunders Smith and Lewis Sasser, did, on 
11 August, 1829, execute a certain deed (whereof a copy is 
annexed to and made part of the a of complaint), of which 
the material provisions are as follows 

The instrument ace annee ar, Arthur Jones, Sr., do 
agree and make the following propositions, viz: to divide my 
estate pan my five children, namely, Arthur Jones, Jr., 
Lydia Jernagan, Sally Langley, Naney Ilowell and Charlotte 
Smith, and my ae ene ; Polly Sasser, in the following 
manner, divided by Sampson. Lane, Micajah Cox, William 
Raiford, John Kemedy and John Wright, in equal lots, viz: 
I lend to my son Arthur Jones, Jr, the following property, 
his equal proportion in the division made by said committee, 
that may be attached to his drawn number, consisting of the 
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articles as follows.” The articles so lent are then set 

forth and deseribed, and consist of several fields called (21 ) 
by their respective names, and the following negroes: 
“Raiford, Milley and Mitchell, nv grey mare and cripple mare, 
and the erop on the James Jones field and mv Island field.” 
In the same language the instrument proceeds to set forth the 
loan to the said Arthur Jones’s, Sr., daughter, Lydia Jernagan, 
“consisting of the articles as follows, - mentioning several fields 
by their names and “the following negroes: ALartin, Ame, 
Guilford, Hannah, Dave, my horse. mule for which he pays 
Cullen Howell i dollars on 1 Januar We Oe Ly ANCL crop 
on the Rye pateh and erib field at said Fellows place. Next 
follows in the same words the loan to the daugiiter, Sally Lang- 
ley, consisting of certain fields therein named, and “the fol- 
lowing n¢ groes: Luke, Philhs, Patsy, and Isaiah, and iv Mus- 
grove mare and the erop on the Coor place, for which he pays 
fire barrels of corn to Cullen Howell out of the present crop, 
and five barrels to Arthur Jones, Jr.” Next is the loan in 
the same words. except that it is deseribed as her equal pro- 
portion in the division made by s sa] id committee that is “at- 
tached,” not that may be : attached, “to her drawn number, con- 
sisting of the following articles.” These are deseribed in cer- 
tain fields by particular names and “the following negroes: 
Ben, € ‘haney and William, and imy old horse and my crop on 
the house field as the Fellows place, and the Tom Coor orchard.” 
Phe loan to Charlotte Smith, the youngest daughter, then fol- 
lows in the same words as the last, “consisting of the following 
articles: the Sharper new ground, the lower field aid Island 
ficld at the Fellows place, and the following negroes: Leah, 
Esther, Jack and Rose, and my big mnare for which he pays 
Cullen Towell two dollars 1 January, 1831, and the crop on the 
corner field and the Sharper new grot nd for which he pays 
five barrels of corn to Arthur Jones, Sr.’ Then oo the 
loan to the granddaughter, the plaintiff’s wife, Polly Sasser, 
in the same language, consisting of the following articles: 
“eortain fields by name, and “the following negroes: Sam, 
Eliza and Nathan, and my grey mule for which he pays Cul- 
Jen Howell five dollars on 1 January, 1831, and the erop 

on lis own land and the broke up field.” This imstru- ( 22 ) 
ment proceeds to declare the condition of the above loans 

as follows: “that cach of my children or their husbands, that 
is willing and will comply with the following terms, shall have 
and receive as above loaned, on condition that they pay ime, 
Arthur Jenes, Sr., annually what said committee think sufti- 
cient to support me, and that property I have secured for my 
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own use during my hfe, and to pay a note I, Arthur Jones, 
Sr., owe to Saunders Smith, he, Smith, discounting his pie 
portion of said note and delivering it to s said Arthur Jones, Sr., 
at or before the signing of this transcript; keep up all my fonces 
on their aforesaid loaned parts of my lands, pay the tax of the 
negroes they have in possession, and equally the tax of all TY 
lands ; and if either of my children fail to counply with these 
terms or attempt in any way to conceal or inake away of any 
of the above named property, it is and shall be in the power of 
said committee to investigate said offense; and if, on full in- 
vestigation, should find hin or her guilty o said offense, shall, 
two or more of said committee, take possession of such prop- 
erty loaned to him or her oresnid: and dispose of it as I, 
Arthur Jones, Sr., direct; and I further promise and agree 
that this agreement shall continue in full force from year to 
year or until a majority of said committee shall find it advisable 
to alter or do away said agreement; and I further wish the 
above named committee to divide my property, both real and 
personal if I should net live to see the expiration of said Ioan, 
which loan is to stand in full foree until 1 January, 1551, and 
as much longer as said committee, or a majority, think it ad- 
visable as above stated—all power resting, and forever to rest, 
in a majority of said ecominittee—and I further cujoin it on 
my grandson-in-law, Lewis Sasser and his wife, Polly, to come 
and live with and cherish me in my old age, aid see that the 
property which I reserve for my own use is properly managed, 
I being eld aud infirm and not able to attend to 1 myself.” 
This instrument is sealed by Arthur Jones, Sr., Arthur Jones, 
Jr., Richard Jernagan, Bryan Langley, Cullen How ell, 
(23) Saunders Smith and Lewis Sasser, and its execution 
attested by Calvin Coor and John Coor Pender. The 
plaintiff fuzther sets forth in his bill that the parties who had 
executed the foregoing instrument, and the persons therein 
named as the commitice, apprehending that the same might 
not fully carry into fect the wishes and intentions of the 
said Arthur Jones, Sr., agreed that a more perfect iusirument 
should be prepared, which should vest the title of the property 
in the persons constituting the committee, and agreed to meet 
on the 15th of said month, when the more perfect instrument 
was to be ready, and then to execute the same and finish ihe 
division of what remained undivided of the property; and that, 
mn pursuance of this agreement, such an instrument was pre- 
pared, and all the parties privy to the foregoing agreement met 
together, and that instrument so prepared was executed by the 
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said Arthur Jones, Sy., and Sampson Lane, Micajah Cox, Wil- 
ham Raiford, John Kenneday and Joun Wright. 

A copy of ‘this instrument is annexed to the bill as a par 
thereof. The instrument purporis to be an imdenture exe- 
cuted between the said Arthur Jones, Sv., on the one hand, 
and the said Sanipson Lane, Mica] jal. Cox, Wilham Raiford, 
John Kenneday and John Wright, “trustees of Arthur Jones, 
sr., Lydia, w ife of Richard Jernagan: Sally, wite of Bryan 
Langle vy; Nancy, wife of Cullen Tlowell; Charlotte, wife of 
Saunders Suuth; and Polly Sasser, daughter of Polly, wife 
of Asa Jernag ait, deceased” ; it recites the inability of Arthur 
Jones, Sr., by 1 eason of age and infirmity, to attend to lis 
estate as forme fe and lis agreement, for the advancement ot 
his said children, to make over his property to the said trus- 
tees, so that they shall pay lus debts and afford him a mainten- 
ance as ihereinatter mentioned, and then witnesseth “that ihe 
said Arthur Jones, Sv., in order to carry said agreement into 
effect, and in consideration of the natural Jove and affection 
wlueh be hath for and towards his above mentioned eluldren, 
aud ot the provisions, covenants and agreements thereinafter 
meutioned by the trustees of the said children to be observed 
and performed, Lath given, granted and assigned, aud 
doth give, grant and assign all the property which he (24) 
how possesses ‘ avhich IT now possess”), both real and 
personal; to have and to hold the said property unto the said 
trustees, their executors, administrators and assigns forever, 
without rendering any account or bemng therefor in any way 
accountable to the s said Arthur Jones, Sr., for the same, . and the 
said trustees for theiselves, their heirs, executors and adminis- 
trators, do (doth) covenant, promise, grant and agree to and 
with the said Arthur Jones, Sr., di manner and form following, 
that is to say: that they, t the trustecs of said children, their 
heirs, exeevtors and adimiuistrators shall and will settle, pay, 
discharge and satisfy, or eause to be settled, paid, discharged 
and satisfied, all accounts, debts, yudgments and demands of 
every nature and kind whatsoever now outstanding against or 
due from or payable by said Arthur Jones, Sr., or for the 
payment of which the said Arthur Jones, Sr., is or shall be 
liable or be held liable, either at law or equity, on account of 
auything hereafter had or done, and at all tines hereafter to 
keep harmless and indemnified the said Arthur Jones, Sr., from 
all such accounts, debts, jrdgments and demands, and from all 
actions, suits and damages, that may to him or them arise by 
the reason of the nonpayment thereof ; and moreover they, 
the said trustees of said children, shail and will annually during 
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the term of the natural life of the said Arthur Jones, Sr., pay 
to him whatever may be sufficient for his support or mainten- 
ance during life in a comfortable manner; the right and title 
of all my property to be vested im iny trustees during my natural 
life, empowering my trustees to loan to cach of my children an 
equal part of all my estate for such times as they may think 
best, and after my death to make an equal division of all my 
property, both ree al and personal, to my children a s aforesaid; 
provided always, and upon these considerations, chat if the 
trustees of said. children, their heirs, executors or admuinis- 
trators shall neglect or refuse to pay s said accounts, debts, judg- 
ments and all demands according to the covenants aforesaid, 
or shall suffer the said Arthur Jones, Sr., to be put to any cost, 

charge, trouble or expense on account of the same, or 
(25) shall refuse to support him in a decent and comfortable 

like manner, that then, in all, or any or either of the 
eases aforesaid, it shall be Jawful to and for the said Arthur 
Jones, Sr., all the prenuses hereby granted to take, repessess 
and enjoy as in his former estate.” This instrument, sealed 
with the seals of the said Arthur Jones, Sr., and of the several 
trustees therein named is, like the former, attested by Calvin 
Coor and John C. Pender. 

The plaintiff expressly charges that Arthur Jones, Jr., had 
notice of the agreement to meet for the purpose of executing 
the last mentioned instrument on 15 August, 1829, did meet 
with the other persons and parties accordingly, was present at 
the execution, and declared his approval thereof. He further 
sheweth, that among the negroes owned by Arthur Jones, Sr., 
before and at the time of the execution of this last mentioned 
instrument, was a boy named Shepard, that before and at the 
time aforesaid there was an enumeration and a list made of all 
the property intended to be conveyed, settled and assured by 
the said imstrument; that Arthur Jones, Jr., being better ac- 
quainted than any one else with the state of his father’ Ss prop- 
rty, aided in this enumeration; that the said boy Shepard was 
named by him in the presence of his said father and the trus- 
tee, as one of the negroes to be embraced im said settlement, 
and was one of the negroes inentioned in said list; that the said 
hoy was, by the arrangement of the trustees under the said 
instrument, assigned as one to wait upon the said Arthur Jones, 
Sr., and did, continu rally thereafter up to the day of the said 
Arthur’s death, remain in the possession of the said Arthur, who 
notoriously claimed and held him as his, the said Arthur’s 
property; and he avers distinctly that Shepard was one of the 
negroes, which the said Arthur, previous to the execution of 
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either of the instruments, did, with the full knowledge of the 
said Arthur Jones, Jr., declare and claim to be a part of the 
property by the said instrument to be settled and scenred for 
the benefit of Ins children and grandchild, as is therein done, 
reserving to the said Arthur, Sr., the use of the said Shepard 
and some others during his life, giving the use of the residue 
during his life wnto the said children and grand- 

child, and providing for an absolute division among ( 26 ) 
them after his death; and insists that the instruments 

aforesaid, whereby such settlement was made, were executed 
upon valuable and good considerations; and sheweth that the 
sald instruments were on 30 December, 1829, duly proved and 
immediately thereafter registered. The plaintiff also saith that 
Arthur Jones, the elder, at and: before the execution of the said 
deeds on 11 and 15 August, 1829, was indebted to Saunders 
Smith, one of his sons-in-law therein mentioned, in the note 
which is stated in the first of the said deeds. The bill then 
states that Arthur Jones, Sr., died on 4 April, 1830; that upon 
his death the trustees hired out the slaves, including the said 
Shepard, until 1 January, 1831; and that, on that day, they 
procecded to make the final divi ision of all the property of the 
deceased among their cestits que trust, and, in this division, 
allotted to the plaintiff, the husband of Polly Sasser, the negro 
boy Shepard. Ir also sets forth, that after the execution of 
the aforesaid deeds of 11 and 15, Augns?, 1829, that is to Say, 
at the February term, 1830, of the County Court of Wayne, 
Arthur Jones, Jr., fraudulently prevailed upon his father 
Arthur Jones, Sr., to acknowledge 3 m open court an instrument, 
purporting to be a deed of gift from Arthur Jones, Sr., to 
Arthur Jones, Jr., to bear date 5 April, 1827, and to convey, 
among other property, to the said Arthur, Jr, the said negro 
boy Shepard; and that, subsequently to the death of his father 
and to the division so made by the trustees as aforesaid, he 
has instituted an action of detinue against the plaintiff for the 
said negro, which action, originally brought in the County 
Court of Wayne, has been carried by appeal to the Superior 
Court of said county, and thenee removed to the Superior Court 
of Lenoir, where it is still pending: that several other aetions 
at law have been instituted, and are pending between the said 
Arthur, claiming title to negroes ae the said alleged deed 
of gift, and others claiming under the deeds of 11 and 15 
Angust, 1829, and the division so as aforesaid inade by the trus- 
tees under the said deeds: and that the parties in these 

last mentioned suits have entered into an agrement, by ( 27 ) 
which their claims are to be determined by the division 
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which inay be made in this suit between the said Arthur and 
the plaintiff. 

The plaintiff charges that the said pretended deed of gift 
was not executed as a deed previcusly to the acknowledgment 
thereof in February, 1830, but alleges that in fact one Calvin 
Coor, having been requested by Arthur Jones, Sr., some tune 
before the day on which it bears date, to draft an instrument 
for the conveyance of a portion of his estate to his son, wrote 
the said instrument and presented it for execution; that the 
said Arthur refused to execute it, because it contained more 
property than he was willing to convey; that the said Arthur, 
on consultation with a friend, Ludowick Alford, was informed 
that the instrument would not be binding unless it was de- 
livered; that he might sign it, and afterwards, upon due 
deliberation, might cither deliver it, whereby it would become 
binding, or destroy it; that in pursuance of this advice, he did 
sign the instrume nt, and, without a delivery thereof caused it 
to be deposited with other papers in his ch est; that afterwards 
having determined to destroy it, he directed his said son to go to 
his chest and ect it for hin, handing to his son the key to his 
chest for thai purpose; that hiesou opened his chest and took it 
out, and then dehvered to his old father another paper, which 
the latter supposed to be the instrument aforesaid, threw ito 
the fire and burnt. 

The plaintiff in his said bill insists further, that, even if 
the said alleged deed of gift was bona fide executed before the 
said deeds of 11 and 15 August, 1829, vet that the defendant, 
having deliberately and with a full knowledge of the ebiects 
and purposes of the said deeds, and that the said negro was 
part of the property thereby intended to be limited and secured, 
actually executed the one as a party thereto and assented to 
the exeeution of the other by his trustees, 1s concluded thereby 
from asserting his title at law to the said negro, to the injury 

of the plaintiff, also a party in like manner, to the said 
(28) deeds. The plaintiff prays that the defendant may be 

enjoined from prosecuting his said claim at law and for 
general relief. Upon the filing of this bill a special writ of 
injunction was ordered to issue, whereby the dfendin was 
restrained from prosecuting lis said suit further than unto judg- 
ment. The defendant put in his answer on 5 July, 183 
Therein the defendant admits that, at the time of the trans- 
actions mentioned in his bill, his father, the late Arthur Jones, 
Sr., was aged and infirm, having attained at the time of his 
death the age of 72 years, and havi ing the ordinary infirmities, 
but no more than the ordinar y infirmities, incident to that age 5 
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that lus said father was illiterate; that he was possessed of 
property Qnehiding therein what was given to the defendant) 
to the amount of $55,000, and saith that all this property his 
father had accumulate ‘din the course of a very laborious lite; 
and that im making this acemmulation has father was greatly 
assisted by this defendant, who lived with his father until after 
he had attained 45 vears of age, and from the moment he was 
able to labor, had worked for Ins father most diligently and 
faithfully as a laborer and overseer, and had never received 
any compensation for his services, except between three and 
four months schooling. The defendant further saith that Ins 
father being conscious and having often so declared, that the 
defendant by his faithful labors ‘and seryiecs made in fact a 
large part of the property so acemmulated, had deliberately 
resolved greatly to preter this defendant to lis other children 
in the distribution of his property; and, to carry that resolution 
inte effect, exceuted im the vear 1826 his last will and vesta- 
ment, whereby he devised unto this defendant the same land, 
Which is coutsined in the deed of gift hereatter particularly 
mentioned, and the negrees with the exeepuion of one or two 
changes which were made to keep fannhes together, and that, 
to the best of this defendant's recollection, Shepard Was one 
of the negroes so bequeathed; that after the execution of the 
will it was reported te the testator that Bryan Jernagan, one 
of lus sons-in-law, had complained of the dispositions therein 
made, and had said that a will was not a firm conveyance 

and nuight be set dee and that mn consequence Eieveat ( 29 ) 
he determined to make the provision, which he intended 

for this defendant by deed; that in pursuance of this purpose 
the instrument of 5 April, 1827. wherein the negra bov Shepard, 
with other parts of the property of defendant’s father, con- 
stliuting in value abont one-half of what he was worth. was 
eonveved to this det endany was prepared and exeented, that 
defendant was not present at the execution, being at thar time 
out at work. but has learned and believes that if was exeented 
at the house of lis father, in the presence of Lodowick Alford, 
a ligh]y respeetable man and neighbor of his father, of Calvin 
Coor and the plaintiff's wite, the defendant’s sister, Pollv; 
that on defendant’s verurn to the house Jus father told him 
that Calvin (neaning Calvin Coor) lad brought “the deed,” 
“or your deed”; that defendant asked where it was. the old 
man pulled it out of his pocket and handed it to him, and 
stated that he had got Lodowick Alford and Calvin Coor to 
witness it, that they would do as well as Jolin and Blaney 
(meaning John Coor Pender and Blaney Coor, whom he had 
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intended to get as witnesses), and the defendant put the deed 
in his pocket; that in a day or two thereafter Calvin Coor 
passed the house of said Arthur, Sr., on his return home, and 
the old man seeing him, told him to get down and come 1: 
that the said Ce vin accordingly came in, whereupon the old 
man told him he had given defendant his deed, and by direction 
of his father this defendant handed Coor the said deed for 
the pines: of bemg read, and accordingly Coor read it aloud 
two or three times in the pene’ and he saring of the old man 
and this defendant; after reading the deed the said Coor threw 
it on the table, towards the old man, who pushed it towards 
this defendant, and defendant took it and put it in his pocket, 
aud the defendant has said deed ready to be produced, and 
annexes a copy thereof to lis answer, aud prays that it may be 
taken as a part thereof. This instruinent bears date 5 April, 
1827, purports to be seale d by Arthur Jones, Sr., whose mark 
is attached instead of signature, and is attested by Jalvin Coor 
and Lodowick Alford in these words: “Signed and ac- 
(30) knowledged in the presence of us, who were present at 
the time of assigning”; and declares that in consideration 
of the natural love and affection which the donor bears to his 
son Arthur, and for the advanceinent and preferment of the 
latter in nee he deth give unto his said son, several certain 
tracts and parcels of land situate as follows: Being, as well as 
ean be ascertained from the deed, six distinct tracts or parecls, 
also the following eleven negroes: Luke, Ben, Raiford, Martin, 
Tener, Milly, Esther, Shepard, Mason, Lewis and Chaney, also 
two- thirds of the negroes which fell to the donor by the death 
of his son Willts, the negroes named Daniel, Penny and Dill 
after the death of said Willis’ widow ; also “three thousand 
dollars in money to be paid him by my executors twelve months 
after ny death, f also give hin four horses and two mules to 
be distinguished as follows: the imare called his, named Peg, 
and her mule; also an one-eyed horse called Boston, and the 
gray aa and her mule, and the young Truxton horse named 
Radnor, I also give hii ny farming tools, and blacksmith’s 
tools fad Duteh on I also eive him fifty barrels of ‘corn to 
be delivered him by my executors at the Fellows place erib, and 
twenty-five at the old place, to be delivered at the said erib, 
also three blade stacks of fodder, his choice at the Fellows place, 
and two his choice at the old place,” with a formal habendum 
of all the things given and their appurtenances, and the deeds, 
evidences, and writings concerning the sanie unto his said son, 
his heirs and assigns for ever, and a covenant of warranty 
against all former gifts, g grants, bargains and sales by the said 
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donor heretofore made, and all persens claiming or to claim 
under hin. The answer states that in June, 1827, in conse- 
quence of some disagreement between his father and his wife, 
he moved away from his father and has not since hvyed with 
him; that upon lis moving away Saunders Snuth and his wife 
went to live with his fie: , and, upon their moving away, the 
plaintiff, Lewis Sasser, and his wife took up their abode with 
him. The defendant also saith that there was an understanding 
and agreement between him and his father, that, notwithstiud- 
Ing’ the deed of gift, his father was to retain possession 

of all the property thereby conveyed as long as he hved, (31 ) 
and that the defendant should, whenever called upon, 

eexeute a bond to secure to his father the use and possession 
thereof; that the ecole was never required to give, aud 
therefore did not give such a bond, but in the true spirit of his 
said agreement he left ihe use and possession of all the said 
property with his said father. Jfe further saith that he is an 
illiterate man, unacquainted with the Jegal operation of Instru- 
menis, and that, having been requested by one of the trustees, 
Mr. Wright he believes, to sien the deed of 11 August, 1829, _ 
before Pole ve therewith he sor aught an interview with his 
father, and represented to him that they both were ignorant 
men and that defendant was afraid, if he slgned any writing 
about the property, if might hurt his, defend: ant’s, deed of 
April, 1827; upon which his father assured him that he was 
not to he injured thereby, that signing the said deed would not 
hurt his right, that the object t of the instrument prepared was 
to loan out Ins property until January, 1831. and, 1f then 
satisfied therewith, to continue it from vear to year as long 
as he lived; that he did not wish any of ‘his property to go to 
pay the debts of Jernagan and Lanele vy; and that thereupon 
and upon faith im his father’s assurances, the defendant did 
affix lis signature to that deed. We further saith that. having 
learned by consulting a person in whom he had confidence, 
that his decd was a eood one, and that it was not essential that 
it should be put upon 2 record inunediately, and knowing that 
lis father p rete rred lis not making the same publi, lest he 
should be harassed by his other childven and their husbands, 
he rested eee therewith until the transactions of .Angust, 
1820, having only shown the snie to a few particular friends, 
amnong whoin was Calvin Blackman now deceased, but then 
sheriff of the county of Wayne, end who was examined as a 
witness on the trial of this suit in the county court; but on 
11 August, “being jealous and apprehensive, he did inform 
some of the trustees, or one of them (either Jolin Wennedy or 
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John Wright), that he had a deed for a considerable 
( 32 ) portion of said property, and that at a proper time would 

show it—“that nevertheless he did no more, because he 
felt himself bound not to interfere with any disposition which 
his father might make of his property for his lifetime on 
account of his agreement that his father might retain a life 
estate therein, aud beeanse he thought nothing nore necessary 
to be done by him by reason of the assurances so received from 
his father. The defendant admits the execution of the deeds 
of 11 and 15 August, 1829, but imsists that no more was 1n- 
tended thereby on the part of his father than an arrangement 
to continue in force fron year to year so long as he lived, 
whereby a comfortable support might be assured to him dur- 
ing the remainder of his days, his debts paid out of the pro- 
ceeds or ineome of his property; and at Ins ae such prop- 
erty as he then owned might be so secured to lus daughters as 
to prevent its being taken to pay the debis of their husbands, 
two of whoin, Langley and Jernagan, were insolvent and in- 
debted, among other creditors, to Lane, Wright and Kennedy, 
three of the trustees, one of whom, Wright, was active in draw- 
Ing and persuadmg the old jan to sign said deeds; and that 
he is confimned in this belief of the intention and object of Ins 
futher, in having the said deeds prepared and exe ated by 
information which he has received from both the subscribing 
witnesses thereto. Ife admits that his father did retain posses- 
sion of Shepard during his life, but avers that he held said 
Shevard under the agreement with this defendant as aforesaid, 
and therefore as the bailee of this defendant, and therefore 
insists that, as the deed of 15 Angust does not specify any 
property, i¢ docs not, under its general term, “all the property 
whereof I ant possessed,” embrace the said negroes; he also 
admits that lus father died at the time alleged 1 “the bill, 
and that after his death the trustces, pr ofessing fo act under 
the deed of 15 Aueust, undertook to divide all. the property 
whereof the deceased was possessed, 1neluding that whereof be 
was so possessed as the bailee of this defendant, and under that 
division allotted the negro Shepard to the plaintiff. Oe says 

he has no recollection of having furnished a lst of the 
(33) negrocs of Ins Pat including Shepard to be inserted 

in the deed of 15 August, admits that Jus father was 
indebted to Saunders Siith as stated in the deed, and owed 
some other smell debts not exceeding in the whole $50, which 
he states were paid off equally by the children and grandehild, 
he paying Ins part; and demes that he ever heard any decla- 
ration of his father or direction given, that his w hole estate 
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including Shepard should be conveyed and assured to the pur- 
poses set forth in the deeds. The defendant denies that he 
fraudulently procured the decd of gift of 5 April, 1827, to be 
acknowledged by his father, but declares that the facts in 
relation thereto are as follows: “After the execution of the 
deeds of the 11 and 15 August, 1829, the said Arthur, 5r., 
understood that the trustees had sent the said deeds to Raleigh 
to be proved before cne of the Judges of the Supreme Court, 
and expressed great uneasiness and dissatisfaction at having 
signed the same, ee as lic had understood that he 
could not revoke or alter the same; he went so far as to emnplov 
counsel and pay a fee to have a bill filed against the trustecs 
to annul the said deeds, and, but for his death so soon thereatter, 
this defendant believes he would have done so; and at or about 
this time he, of his own accord, requested this rere ad - 
bring his deed to the next court (February terin, 1830), which 
he did, and his father having received said de d ee fae 
went into court unattended, and acknowledged the execution 
thereof, and afierwards declared that he had never done any 
act with greater satisfaction. The defendant further saith 
that at the last March term of Lenoir Superior Court he re- 
eovered a judgment against the plaintiff in ihe action stated 
in the bill to be therein pending; and he admits the several 
other actions named in the bill to be vet undetermined, await- 
ing the final decision of this cause. He denies that he obtaimed 
possession of lus deed in the manner charged by the pluntiff, 
but avers that he received 1¢ directly from his father; denies 
that to lis knowledge or Inforniation his father object ted, as 
charged, to the exceution of that deed when presented to him 
for that purpose, or that Lodowick Alrord gave ane father 

the advice, as charged in the bill, to sign it, and either (84 ) 
deliver or destroy it as he should afterwards deter mune, 

but avers that he hath understood and believes that, upon stat- 
ing to said Alford the motives which prompted him to a 
the dei d, said Alford highly approved thercot, and adv pe 

to exeente the deed. Tle ie saith that he and his # ie 
kept their papers im the same chest as a common place of de- 
posit, and that, upon one oeceasion, when he ¢ame to his father’s 
house, while Polly, the wife of the plaintiff, lived there, he 
learned froin her that his father had been to the chest, taken 
out some papers and burned them, beename uneasy, lest his 
father, who was then displeased with hun, night have burned 
this deed, but, upen examination, finding that this had not been 
done, ava that another paper of jis of httle consequence was 
nuseing. expressed an opinion, which was conjectural only, 
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that he had burned this, mistaking it for the deed; and declares 
that his father never did ask him for the deed tor the purpose 
of destroying it, or of depriving hun of his property therein. 
Ile denies that he made any agreement or gave any assert to 
the making of any deed, either on 15 August or any other time, 
whereby his right to any of the property conveyed in the deed 
of gift to him was to be lunpaired or divested, and while he 
admits that he knew of the previous agreement to mect on that 
day, with a view to an arrangement of his father’s affairs, 
denies that he had any knowledge of the nature of the deed or 
settlement, which the trustees had concluded to prepare, further 
than the wishes, which he understood his father wanted to 
have carried into effect, and which he believes were not carried 
into execution by that instrument; denies also that he was 
privy to the consultations in relation to said imstrument, and 
avers that when he heard it read, which he admits he did after 
its execution, he did not understand, nor does he now under- 
stand it; but this he knows, that if it has the operation claimed 
for it by the plaintiff. his father did not intend to exeente such 
a deed. 
Upon the coming in of this answer, it was moved by the 
defendant’s counsel to dissolve the injunction, which 
(385) had issued upon the filing of the bill. This motion was 
eranted; and the plaintiif entered a general replication 
to the answer. At the same time, upon an affidavit of the 
plaintiff, a special order was made for securing the negro after 
he should be delivered by the plaimtiff, and the amount of hire 
recovered as damages, so as to await the final decision of this 
cause. In the meantime the original defendant died ifestate, 
and the cause was revived against Alley Jones, his aduuiinis- 
iratrix, and, the parties having taken all their proofs, the cause 
was set down for hearing and transmitted to this Court. 

The first question of fact, upon which the parties are at 
issue, is in relation to ihe execution of the deed of gift to the 
defendant. Its attestation in the special manner therein stated, 
we have seen, is by two witnesses, Calvin Coor and Lodowick 
Alford, the latter of whom is dead. The former has been ex- 
amined for the defendant, and his testimony is precise and 
cireumstantial. Ile states that about the last of Mareh or first 
of April, 1827, passing by the house of .Arthur ones. Sr., he 
a in, and was requested by Mr. Jones to write a deed of 
rift from him to his son Arthur; that, it being too late to do 
ie business then, the witness requested ‘the old man to give him 
the boundaries of the land and the names of the negroes, and he 
would write it at home. The old man did so, and requested -the 
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witness, when he had written the deed, to bring Blaney Coor 
and John Coor Pender to witness it; that, having written the 
deed on 5 April, 1827, he lett home to visit one of his aunts, 
aud on his wav ealled in at Mr. Jones and told linn that he 
had brought the decd, but had not seen Blaney Coor or John 
Coor Ponder: that he read the deed to Mr. Jones, and while 
they were ta king upon the subject Lodowick Alford cane m, 
aud he said that Mr. Alford would witesse it, to which the 
witness assented; that the old man explained to Alford what 
he was about to do, to give some property to his son who. had 
worked very hard for him and had never received anything 5 
snid that he had made a will some time before, and 

Bryan Langley and Rachard Jernagan had langhed and ( 36) 
talked about upsetting it; that he wished his son to have 

the property, and they might pick a flaw in the will; that the 
preperty was about the same given to his son in a will inade in 
December, 1826; that Arthur was his only son, and had inade 
nearly all the property, and that he thought he cught to do 
nore for Arthur than anv of the reat of Ins clildren: that the 
Wwithiess wevenon a over the ae 0 inn again, and | a re- 


who then attested it a te request. WwW itness left fi ee wih 
hin and went on his journey. No other persons were present 
but the old man himself and Alford. On the next day burt one, 
the witness was returning, and saw the old man and lus son 
in the piazza, when one of them, as he thinks, the son, called 
him, and he went in. After being seated there some time, the 
father told witness that he had given his son his deed, and 
witness asked voung Arthur how he like dit, to which the latter 
answered that he did not know. for he conld not read it; the 
old man ‘hes told his son to get the deed and Iet the witness 
read it to him, whereupon voung Arihur took if ont of his 
breast coat pocket, hande d it to witness, and witness read it 
to limi onee or twice and then threw it on the table, and the 
old man pushed it towards Arthur. In answer to a cross- 
interrogatory he adds, that lie thinks voung Arthur then took 
iia. AY itness, both then and before. was requested by the old 
man not to sav anything about it while he lived, for it might 
offend the rest of his children; said further that he had 
intended te reserve a life estate in the property by the deed, 
but understood that it would not stand im law. “Arthur then 
promised to let him keep the property tus lifetuue, and told 
him he would give him a bond to that effect, and witness left 
them and saw no more of the deed until after it was proved.” 

The defendant has also examined Isaac Wise, who deposes, that 
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in the year 1827, old Arthur Jones told the witness that he had 
made a deed of gift to his son Arthur for the Fellows place and 
several negroes, (of which he remembers Shepard and Esther, ) 

but. that the old man was to have the use during his life; 
(37) that Arthur Jones, the son, has often told him that he 

had a deed of gift for the Fellows plantation and a part 
of the negroes, and further told witness that at one time he 
thought the old inan had destroyed the deed, but that he after- 
wards found it, put it in a handkerchief and carried it tied to his 
back for several months. When cross-examined, the witness 
says, when he had the conversation with the old man, young 
Arthur lived a part of the year with Mr. Raiford, and a part 
with James Rhodes; and on being asked whether he had never 
told any person that Arthur Jones, Jr., had often been at him 
to become a witness, and that he had said he knew nothing 
about the affairs, he replies that if he ever did he does not now 
recollect it. On the part of the plaimtiff has been examined 
Sampson Lane, whose testumony in relation to the fact of the 
execution of the deed is very inuch at variance with that of 
the principal wituess of the defendaut. This wituess testifies 
that at the Spring term, 1830, of Greene Superior Court, 
which court must have taken place very soon after the death 
of Arthur Jones, the elder, Calvin Coor asked the witness what 
he thought of Arthur Jones's (young Arthur’s) deed; “to which 
the défondant said he could not answer unless he knew one 
thing, and even then he might not be lawyer enough to answer; 
Coor asked what that was, and witness said it was the delivery 
of the deed from old Arthur to young Arthur; Coor then said 
he wrote the deed at his own home, and going to his aunt 
Jones’s he took the deed in his pocket, and when he got opposite 
the old man’s house he alighted and said, uncle Ar thur I have 
brought the deed, and that old Arthur said to him, Calvin, 
read it; that the old man said to him, Calvin, I can’t sign it, 
it gives too much, it gives most half of what [I’ve got; that 
Calvin then told him that he wrote it sie! to instructions ; 
that the old man then said to him, Calvin, read it slow; that 
he then read it a second time, and the old man made the same 
reply, I can not sign such a deed; that at that time Lodowick 
Alford passing by, he said to the old man, yonder is Alford; 

that the old man said tell him to stop and come in, 
(38) and that Alford came into the piazza; that then him- 

self or old Arthur said, here was a decd, and the old 
man was unwilling to sign it; that Alford asked to have the 
deed read; that after jt was read, the old man said “in the 
name of God I cau’t sign it, it gives too much”; that Alford 
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then said, Unele Arthur, vou know voung Arthur has done a 
good deal for vou, you might as well sign it; that the old man 
said it was too much; that Alford then observed to the old 
man, you can keep the de ed, and 1f you think proper you can 
destroy it and make another at any other time; and that, upon 
that statement, the old man signed it; that Coor further told 
this witness that no one was present but old Arthur, Alford 
and himself, and that after the old man had signed the writing 
he, Coor, “folded it up and gaye it to the old man, and that he, 
Coor, never saw the decd more till it was brought into court 
aud acknowledged,” and that from conversations, which oc- 
curred afterwards, he thought the deed was destroyed; that the 
witness said to Coor he thought delivery was necessary, and 
Coor replied that delivery was never made in his presence. 
It is further testified by a number of witnesses, who concur in 
the same account, that on the weck before this conversation 
with the preceding witness, which was that of Wayne Superior 
Court, the trustees of Arthur Jones had become alarmed at a 
report that young Arthur was about to run away the negroes, 
and apphed to a gentleman of the bar for advice; that this 
gentleman inquired if Jones or any confidential friend of his 
were at court; and on being informed that Calvin Coor was 
there, he was sent for and inquiry was made of Juin respecting 
the deed of gift under which Jones set up title, and Coor was 
asked whether he could prove the deed, and he declared that 
“he could not prove the deed, ” “he eould not prove the delivery.’ 
William, Thompson testifies that about the time that he, as 
sheriff, served the writs in the several suits brought on account 
of these negroes, which must have been carly in 1831, he and 
Calvin Coor were conversing togeiler on the subject of the 
great costs which would at trend such a litigation, and this wit- 
ness remarked that he understood that he (Coor) was 
to be a witness in the ease, to which the latter rephed ( 39 ) 
“yes, he should be a witness on both sides; that Arthur 
would have hon a witness to prove the exceution of the deed, 
and the heirs would have him a witness to prove that it was 
not delivered”; and in answer io a question frem witness, what 
he thought would be the issue of the suits, Coor replied, “inas- 
much as Arthur will not be able to prove 1 the dehverv of his 
deed. I should think his ease doubtful.” Wilham Turletan, a 
witness for os plamntill, testifies that he was living with Arthur 
Jones, Sv., when the deed of gift was said to have been made, 
but never, eae there, knew or heard that there was sueh a 
deed. IIe states that voung Arthur Jones, since his father’s 
death, had insisted on Jus going to court to prove delivery 
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of the deed, and in the course of the conversation on the subject, 
informed the witness that Calvin Coor had said that the wit- 
ness need not be afraid te go, for he was present with the wit- 
ness when the deed was delivered; that witness told Jones he 
had never seen the deed, and would not go; that a few days 
afterwards witness saw Coor and told lin what Jones had 
said about his being present with the witness when the deed 
was delivered, and Coor said, “Arthur had told linr a he, for 
that he, Coor, never saw it delivered linself.” 

William K. Lane testifies, that, in the latter part of the 
year 1830, he heard Isaac Wisc state in a conversation between 
them, respecting the deed from Arthur Jones, deceased, to his 
son, that Arthur (the son) wished him to be a “witness, and had 
asked him if he did not know something about the matter, upon 
which he told Jones that he did not know anything about it, 
and Wise then added, with an oath, that he would never swear 
to anything respecting it. There is some other testimony, but 
less pointed on the side of the Da which is also relied on 
to coutradict or discredit the testimony, by which tle complete 
execution of the deed of gift is Bre ored to be established. 
But we deem it unnecessary to mention it minutely, for, what- 
ever conclusion upon the proofs we might feel if our duty to 

pronounce, we do not regard this disputed fact as one 
(40) now to be determined upon the proots. The fact of the 

execution of this instrument as a deed, and of its execu- 
tion as such previously to the deed of the 15 August, 1529, was 
directly put im issue between these parties in the suit at law. 
The verdiet of the jury upon that issue and the judginent of the 
Court thereon have established that fact, and nothing has been 
shown which would authorize this Court to retry it. We hold, 
therefore, that the deed of gift was delivered prior to the execu- 
tion of the deed of trust of the 15th of Angust, 1829. The re- 
capitulation, however, which has been made of the evidence 
directly bearing upen the point, will be found not without its use 
in considering other matters, which we are obliged to decide. 

The next part of the transactions to which our attention is 
directed, is to the exeeution of the deeds of 11 and 15 August, 
1829, of the circumstances attending the execution of these 
justruments, their object, purpose, and effect. The factum of 
execution is not disputed, but the defendant’s answer has set up 
specific allegations, ei refore he ought not to be bound thereby. 
He alleges that he was indueed to execute, as-a party, the first 
of these deeds, and to yield a passive assent to the execution of 
the other, by persons professing to act as trustees for him, be- 

wause of assurances from his father , in which he confided, that 
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the purpose of the instruments was ierely to make a temporary 
arrangement in regard to the property so leng as Ins father 
should live, and that thev were not intended to linpair and 
should not impair his vested rights nnder the deed of gift; and 
further, that he gave notice to one ot the trustees at the time 
of his elaim te the property.  ITLcere again this defense rests on 
the testimony of Calvin Coor, which is in these words: “On the 
11 August, 1829, old Arthur Jones sent for me in the morning 
T went; he stated to me what he wanted; he said Arthur was 
not willing to come and live with hin, and that he could not 
attend to lis business and was going to loan his property to his 
eluldren for one vear, perhaps by that time he should he able to 
attend to his business himsclf, and wished me if I saw 
that he was going to do anvthing that I thought wreng ( 41) 
to tell him of ie the « ‘committee, as J think thev are called 
in the loan, were all there ; John W right, I think, was writing 
the loan out of doors in the vard; T went into the house to the 
old man and was sitting talking with him; voung Arthur came 
in end said, “Father, T am unle arned, cid so are you; IL fear 
this business will have an effect on my right.” Ile said, “No, it 
should or would not, that it was to prevent the property being 
taken. to: par Richard Jernagan and Bryan Langley’s debts.” 
Arthur then stated in public, that he had a mght fora part of 
the property, and that some of ihem were not getting so rich 
as they expected, some of them. told him if he had a meht to 
show it; he said it was time enough to do that vet or that he 
would do it ata proper tine; I then witnessed the loan; I went 
home.’ Now it seers scarecly possible to doubt, from the man- 
ner in which these oecurrences are related by the witess, in 
connection with the transaction respecting the execution of the 
deed of gift of 5 April, 1827, that he means to represent that 
the impression, made on lis mind by the answer of the father 
to hia son’s expressions of fear respecting the operations of the 
acts about to be done upon lis right, was that the father thereby 
assured the son that they should not prejudice “his right? wader 
that deed; and this we are obliged to sav is the impression, 
which the testimony of the witness obyiousiv conveys to all who 
ae it. Yet, nothing 1s more certam, tt faith ean be put in 
tesrimouy, than that af this the, voung Arthur Jones knew, 
and Coor knew, that ag old aman believed, be svoud doubt, that 
the deed of 4 April had Oar destroved, Brittain Tlood testi- 
fies, thar, at the May Term, 1830, of Wayne County Court 
(which was after the death of his father) sAvthur Tones asked 
the witness bis opinion about the deed, when the-.witness told 
him that he had heard that the deed was destroyed, or that the 
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old man.believed it was destroyed, when Jones told him that 
his father did think the deed was burnt; that his father, on one 
occasion previous to the acknowledgment of the deed, asked him 
to hand him the deed from among his (old Arthur’s) papers, 
and that he handed from among his father’s papers a 

(42) stud horse list of mares purposely, instead of the deed of 
gift; his father took the paper, threw it into the fire and 
destroyed it, believi ing it to be the deed of gift; and. that he 
(young Arthur) at the saine time took the deed from his 
father’s papers without his father’s knowledge, and kept it, and 
that when his father executed the deeds of 11 and 15 August, 
1829, his father was under the belief that the deed of gift was 
destroyed; and that he never let his father know he was in pos- 
sesion of said deed, until a short time before the preceding term, 
when his father acknowledged it in court. Micajah Cox testi- 
fies, that, on the day after the deed of gift was acknowledged 
in court, young «Arthur Jones showed it to him, and upon the 
witness expressing his indignation that the old inan had not ap- 
prised the trustees of the fact of such a deed, while they were 
aiding in the arrangement about his property, young Arthur 
told him not to blame jis father, for his father did not know 
that fe had the deed. On a subsequent occasion, this witness 
declares, that Arthur told him that the old man thought he had 
burnt the decd of gift, but instead thereof had burnt a stud 
horse paper, and that “he (the son) had taken care of the deed.” 
The witness, Calvin Coor, in answer to a cross interrogatory on 
the part of the plaintiff, whether he ever heard the old inan 
say the deed of gift was destroyed, and, if so, whether he heard 
him say so before the execution of the deeds of the 11 and 15 
August, answers, “that he did hear the old man say he thought 
it was destroyed before the loun and deed of trust of the 11 
and 15 August, 1829, but some time after the signing of the 
deed of gift.” Micaj: nh Cox testifies further, that, after seeing 
the deed of eift, which was shown to him, as before stated, by 
voung Arthur, and notieing that Calvin Coor wag one of the 
attesting witiiesses Dee he complained to Coor of his un- 
eandid condgict i in not making the fact of this deed known when 
tlie transactions of the 11 and 15 August, 1829, took place, when 
Coor told him that he did not know that Arthur had this deed. 
The saine witness deposes, that the old man made a will 

(43 Jin June or July, 1825, in the presence of his son, Arthur; 
that by this will he gave lus son property, equal in value 

to about a third of that contained in the deed of gift, and a part 
of it some of the negroes eontaimed in it; that this witness was 
entrusted with the keeping of this will, and that, shortly before 
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the division made 11 August Pollen ug, he re-delivered the will 
to the old man, who destroved it. If is proved by several wit- 
nesses, partie larly by Jobn Ke nnedy and Sampson Lane. that 
In consequence of vagne threats uttered by vourng Arthur Jones, 
on the evening of 11 \uenst, An the deed of that date was 
executed and the division made, that he would play the mischief 
with the estate after the old min’s death, he was asked 1f he had 
any right to any part of the estate, and, if he had, was requested 
to produce it, and he answered, surely he would do so at another 
tine or ata fit time, ev it was thine enongh vet; ald a some sus- 
preion being thus exeited, that pevhans he had a concealed deed 
of some sort, these suspicions were communicated to the old 
man, who positively denied that he had an v deed, asseverating 
“in the name of God if there ever was one, there is none now, it 
has been destroved long eee, aud if he lias one it is a forgery.” 
Jolin Keunedy testifies particularly, that on 15 August, 1829, 
the day w hen the second decd was excented, Arthur Tones, the 
elder, s spoke to Williain Raiford of the threats so thrown out by 
his sen on ihe day of the Lith, aud specifically cnjomed i upen 
Reiford te require of lis sen to ae any paper wien he 
night have ¢ fect ing the titl to the preperty, and, it he refused, 
to file a bill agninst hin. Besides, € alvin Coor was. accord- 
ine to his own aceovnt, particularly reed on by the old man te 
apprise him, if he were about to do anrtlnig wrong in the mat- 
ters then to be neers? Ife, ai least, ae tectly aware 
that the instruments about to be exceuted did profess, 1 not only 
to dispose of all the property in the eld man’s possession diring 
his life, but provided for an equal division of it a his death, 
He knew, if the deed of 4 April, ee Was In eXisicnee, 
that these instruments were abselutely repugnan th ere- ( 44) 
to, nnd it would have been mm hin an ‘act af erossest per- 
fidy to his trusting friend, as well as of injnstice to all the par- 
ties concerned, not to sugeest his repngnanece, not to prevent 
this wrong, ist tead of conenrring therem by attesting these 
instruments. We have no hesitation, therefore, in Weare 
that, if, in the private conversation to which the witness, Coor 
devises. the words were used to which he devases, they were in 
tended by old Arthur Jenes, and this was known to yous Ar- 
thur and the witness, Coor, to refer, net to the meht mader the 
deed of gift, believe dby him to be destroved, but to some other 
claim or vight. Possibly for this purpose they mav have been 
spoken, and, if so, prebably the reference was to a elaim 2 a 
horse or part of the stock, which is adinitted on all hands wa 
afterwards allowed by the old man, the trustees and the a 
sons beneficially interested. The Court is also well satisted, 
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that no notice was given, cither publicly or privately, by Arthur 
Jones, Jun., to the parties or any of them, of a claim to the 
property wider his deed of gift, or under any other deed which 
can exempt him froin the obligations fairly tmposed upon hin 
by the concurrence in the transactions of TL and 15 Angust, 
1829. The excuse alleged for not giving notice of the deed ot 
gift, is, we are compelled to say, untrue. Notice of it was not 
forborne, because his father wished that its existence should be 
kept a secret from the other members of the family, but because 
he knew that his father believed it no longer in exister nec, and 
he wished his father not to be undcecived. Indeed, it may be 
remarked, that, according to the statement given in ‘the answer 
of the circumstances attending the execution ‘of this deed, all the 
pretenses assigned for dclavine its registration and w ithholding 
the know vledge of it, except from a few trusted and trustwor thy 
friends, seem to be ver y flimsy. The great end, 1t seems, of 
this mysterious deportment, was to provide that no one of those 
interested in the disposition of the old man’s fortune should per- 
chance hear of the transaction, lest they might be offended 

thereat; and yet, according to the defendant’s statement, 
(45) derived 1 ndeed from information, but from information 

which he believes to be true, one of these very persons, 
Polly Jermagan, the only child of the old man’s deceased daugh- 
ter, and the present \ ife of ihe plaintiff, was present in propria 
persona, at the very transaction. No one, on examining the 
narrative in the deposition of Caivm Coor of the occurrence at- 
tending the execution ef the deed and the statement thereof in 
the answer, can avoid being struck by the general coincidence 
between them. It is such as to leave no doubt, but that the 
information, on which the statement in the answer professes to 
be fcunded, was sought from this witness with great care, and 
meant to be most accur ately set forth. Iiow it happened, that, 
in stating this information, the defendant should misrepresent 
it in regard to the important part of Polly Jernagan being 
present with the witness and Alford, when the deed was read 
ever several times, signed by the donor and attested by the wit- 
ness and Alford, or, if the information so received was cor- 
rectly set forth im the answ er, how 1t happened that the witness 
afterwards discovered that he had given wrong information, and 
that no one was pr ae pe at but the old. man, Alford and 
himself, 1s not accounted for, and perhaps can not be fairly 
accounted for. It is very obvious, however, that the statement 
in the deposition furnishes a more suitable or at all cvents a 
more plausible cause for secrecy, than that which was made in 
the answer. 
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But it is also insisted in the answer, that these instruments 
did not conform to the wishes and instructions of Arthur Jones, 
Sen., who intended no more thereby than to make a loan of the 
property for a short tine, and provision that, after his death, 
the shares of the property that nught fall to the wives ot 
Langley and Jernagan, should be see ured against the creditors 
of their husbands. Tn support, of this allegation, reliance is 
placed on the testimony of Calvin Coor and John Coor Pender. 
We have already noticed all of the deposition ot the former; 
which refers to the transactions of 11 August, from which, it 
would seem, that he went off immediately after the exe- 
cution of the deed of that date, and was net privy to any ( 46 ) 
arrangement made for another meeting. He states, that, 
on 15 August, he was again sent for; and, on arriving there 
first. had a conversation with John W right, who showed him 
the form of an instrament prepared for exeeution, and wished 
hinn to exaniine it, but say nothing about it to the heirs ; and 
who stated, as a reason for wishing him to examine it, that he 
knew the old man would not exceute it, unless if was approved 
of by the witness. After reading if once or twice, he was asked 
by Wright what he thought of it, and answered that 1f he were 
the old wan he would not sign it; and Wright rephed, if Coor 
told him so he would not. The witness ihen oe into the 
honse, and, at the old man’s request, every one else retired, and 
they were left alone. The witness then procecds: ‘ ‘T then read 
the blank deed over to him onee or twice, and told him if | 
was In his stiuelton T should not sign it, DT thought if was too 
binding an instrument for hums he said he would not sign 
it, had the trustees ealled in, and told then what I had said 
to him, and that he eould not sign it. John Wright and Wil- 
hain Raitford, I think if was, told him [ had misconstrued the 
deed of trust; that the object of it was to seeure his property 
from paving the debts of Richard Jernagan and Drvan Lang- 
ley; that the other instraiments, they doubted, would not secure 
ne "Micajah Cox said it was nothing to him, and he did not ¢ ae 
whether he (Jenes) signed it or not; but the old man said, 1 
that was the intention of it, he would sign it. Jolin Wright, i 
think it was, drew one (that is a deed) from the blank copy, 
and, after promising the old man he should have his property 
and papers any time when called for, he did sign it, and myself 
and John Coor Pender witnessed it.’ 

‘. vy this part of the deposition, if may not be irrelevant to 
remark, that it removes all doubt, 1f any of it remained, that 
this witness did not understand, what is so strongly insinuated 
in the former part of his deposition, that Ar hur Jones, Sen., 
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gave any assurance to his son that he should do nothing to 
prejudice his son’s right under the deed of April, 1827. Here 

he is alone with the old man, acting as a confidential 
(47) counsellor. Te has read onee or twice—he reads over 

once or twiee more—the fori of the instrument about 
to be executed, and sees that 1t unequivocally purports to make 
a disposinion, not temporamly but perpetual, of all the old man’s 
property, and le says not ouce word to him in relation to ae 
deed of gift w Hee he had made to his son for more than half 
of that property, or the assurance given to lis son, but four days 
before, that nothing should be done which mught prejudice the 
riohy under that eift. Tt is execedingly to be regrctted, too, 
that, instead of stating his objection to the instrument in such 
eeneral terms, “he thought it too binding an instrument for 
liane ‘the witness had not entered into soine explanaiions, or 
set forth his objections more in detail; for, as the deed was aot 
vet written, the form might have been pursued with such alter- 
ations or modifications as would lave accomplished all that was 
desired. and have left the deed not too binding on the old man. 
But, be this as it may, the deposition is precise in charging, 
that one of the trustecs declared the ebject of the deed was to 
secure the old nian’s 3 property from being taken to pay Langlevy’s 
and Jernagun’s debis, and that Wright promiscd that the old 
win should have his property and papers at any time when 
called for. And this statement is corroborated in some degree 
by the testhueny of John Ceor Pender. This witness, after 
proving the execution of the deed of the 11th, says, that when, 
on 15 August, the company was called in after the private eon- 
ference beeen the old man and the witness, Coor, the old man 
at first dectared that he shenld not sign the doe ‘d, and said “that 
Calvin Coor had told him that if he signed the deed it would 
take away lis right to the property, and that Wright aud Rai- 
ford then spoke and told the old man that Coor had wm: Isrepre- 
sented the thing to lim and that it would not take lis mght, 
and that he could. if he should be dissatisfied, have his property 


at any thine.” And m answer to an interrogatory whether 
Wright did not sav that Langley and Jernagan were in debt 
and the deed of trust would ey i property from bemg 
taken to pay their debts, he answers that he did. or words to 


that effect. 
(48) On the part of the plaintiff the depositions have been 
feken of each and every of the trustees, with the exeep- 
tion of Raiford, who is unfortunately dead, and these relate all 
the transa cHons connected with the deeds . 11 and 15 August, 
1829, in such a manner as to leave no reasonable doubt, if they 
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be deserving of credit, that the deeds were prepared with an 
anxious attention to the deliberately formed wishes of the old 
man, and to the avewed wishes of all the persons interested, 
a were executed under no misapprehension of thei contents 
of tucir operation. It would be oppressively tedious to fol- 
ie each of the witnesses in his narration, and it w - be suth- 
cient to set forth the substance ef what they state, which is as 
follows: In consequence of previous invitation all the children 
of the late Arihur Jones. and a uwiuber of his neighbors, met at 
his house on 11 ee 1829, io make a division of lis prop- 
erty. This had been requested by lain to be done, because, as 
he alleged, he was coufined to lis bed and not able te see to lis 
business. When they were all assembled, he told Ins ehildren, 
in the presence ef lus neighbors, what was his purpose in lan- 
guage to this effect: that 1f they would pay a sniall debt, which 
he owed to Saunders Snuth, and inaintain him as long az he 
lived, he would divide his preperiy equally among them, by 
lending it to them as long as he lived. and after his death to be 
equally divide d among then by Sampson Lane, Micajah Cox, 
1] oe ae ei he a Is prop- 
osition was acceded to by all of them. The old man named 
every oue of lis negrocs. all the tracts of ae the sever nk eraps, 
and the horses and ae as afterwards expressed in the deed 
of that dav. The persons selected among the neighbors for 
making the several allotments went over the fields and examined 
the crops and then proceeded to ss as equal a division as 
they could, in Which they were particularly aided by the old 
man’s son, Arthur, and also assisted bv the husbands of the 
daughters ‘and @ ‘anddaughter ; and, aiter reserving out of the 
negroes, ‘Viner, Shepa ind, “Mas son, Lewis and Peggy, which it was 
agreed should remain with the old man to take care of 
Iiin, the rest were put into lots, and the ehildren and ( 49 ) 
evandchild agreed cach to take the lot that might be 
drawn to hold until 1 J: anuary, 1831, at which time they were 
to be surrendered to the old man, if living, but, if not, all the 
property to be divided equally by the committee. Tt was after- 
wards pee upon the suggestion of Charlotte Smith, who 
wanted a lot in wlich a particular negro was contamed, that 
they would agree as to their respeetive allofments bey an 
actual draw, which was aly The deed of 11 August was then 
written and excented by the old man, his son, his sons-in- nee and 
erand son-in-law. After this was done, a doubt was suggested by 
Kennedy to Raiford. whether this ae cd was sufficient in law to 
transfer the title after the old man’s s death; and this doubt was 
communicated to old Mr. Jones. who expressed a strong desire 
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to have the matter done effectually: it was therefore agreed that 
all should meet at another day, the division of the stock which 
was not vet done should be made; and Raiford and Wright were 
enjoined to get the necessary information, so that a perfect in- 
struiment should then be executed. On the appointed day, the 
15th, they all met again; the deed of 15 August was then pro- 
duced by W pent as one which, according to the injunction on 
him and Raiford, had been framed and fitted to carry into etfect 
the declared intentions of all concerned. It was read several 
times to the old man, who then requested all the company to 
retire, exeept Calvin Coor, and when they were readmitied, 
the old man said that Coor had told him the deed was too bind- 
ing; that Raiford and Wright represented that 1t was such an 
instrument as they understood lim tg want; the property was 
all for his benefit as long as he lived, and at his death it was to 
go to his children; at Cox then said he did not care whether 
the old man signed it or not, 1+ was no benefit to the trustees, 
but for his children after his death, which he (Cox) understood 
to be what he wanted; that the old man then said, “that 1s what 
T want, Micajan, and i will sign it,” and lie shortly atierwards 
did execute it. The trustees and the ceild: en then procecded to 
divide the stock, when Arthur Jones, the son, clainied a 

(50) part as being his own; this was communicated to the 
father, who directed them: to Jet hin have whatever he 
claimed as his, which was done accordingly. After all was 
done, Arthur expressed himself perfectly satisfied therewith. 
John Wright particularly declares, that one object of the deed 
was to secure the property, so long as the old man lived, from 
being sold for the debts of his sons-in-law; out that the old 
man expressly declared that if, after his cde: ath, they chose to 
spend it, let them do it in the name of God. Ile declares that 
the deed was drawn eonformably to the wishes of the old man; 
and, if anything was said by any person to induce the beliet in 
him, that if would secure the property against the debts of his 
children after Dis death, he ne no recollection of it, Arthur 
Jones and al? the others took the respective shares allotted 
them, and on a subsequent a the trustees also divided amongst 
them equally a considerable sum of meneyv belonging to the old 
man, faking their aeeounta ne recelpts therefor _ and reserving 
about $100 for his immediate use; and after his death, they 
hired ont the prover until 1 January, 1831, when they made 
a final division among their cestirs que trust. Ut is further 
proved by James Jones, Edward Sasser and Charies Cogedell, 
that after all the proceedings which took place on 15 August, 
1829, were over, ‘ rthuve Jones, the vounger, expressed lis en- 
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tire satisfaction therewith. The first represents him as saying 
that his father had done what he wauted him to do; hen: sec oid 
repeats the same expressions in substance, and adds that voung 
Arthur further observed, that his father had said he did not 
intend to give Langley or his wife anything, for that Langley 
would s peud it; but he was glad his father had given her a fair 
share, io she had worked as hard as any of the rest, and if 
Langley did spend it, Sally had no right to complain; and the 
last of them states that voung Arthur went up to the house and 
asked his father if he was satisfied. and, being answered in the 
afhrinative, replied, “Well, father, if vou are satisfied, Tam.’ 

It is alleged in the answ er, that at the time of the ¢ rausac- 
tions of August, 1829, some of the trustees were cred’ 
tors of Langley and Jer nagan, and it is linted that they ( 51 ) 
were induced 1 by motives of interest to deceive Arthur 
Jones, the elder, into such a disposition of his property as might 
enable them to procure satisfaction of these acbie: Burt no 
proot has been offered of this allegation, and without proof we 
can not assuine it to be true. It is not pretended that they have 
not honestly and faithfully performed every trust which was 
reposed in them, and their testimony is given in a spirit of can- 
dor and sincerity, which leaves no room to suspect any purpose 
to deceive or mislead. We do therefore give full eredit to that 
testimony. It is manifest that they have infinitely better op- 
portunities than any other persons of knowing the full mind of 
old Mr. Jones, in relation to the disposition of his property 
confided to their legal care, and the expressed wishes of all the 
parties for whom thev undertook the trusts. And it would be 
extremely dangerous to the security of property, were we to 
hesitate a moment in giving effect to solemn instruments, de- 
liberately executed, which we have been assured by those, who 
‘had the best means of knowing and who are worthy of all ve- 
liance, have been carefully and advisedly drawn aceording to 
the disclosed purposes of the parties thereto, because of parts of 
conversations, seemingly not consistent therewith, perhaps mis- 
understood, or imperfectly recollected by bystanders. The deed 
of 15 August declares that during the life of the old man, the 
title of the property designed for the children shall be in the 
trustees, permitting thems to lend an equal part thereof to any 
of them for sueh time as they may think proper. This pro- 
vision ‘is obviously intended to secure this property fr ony being 
liable for the debts of the children during the old man’s life, 
and its effect is, that, while it declares the title or legal estate 
to be in the trustees, it leaves in the donor the beneficial owner- 
ship (subject to these loans) of all the preperty during his life. 
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There is also an express condition, that, on failure of the trus- 
tees acting in behalf of the children to perform any of the du- 
ties enjoined, the instrument shall become void. These were 
the provisions, to which the trustee referred in the con- 
( 52.) versation to which Mr. John Coor Pender has deposed, 
and we have not a suspicion that they misrepresented in 
any way the character of the instruiment. 

It is next to be eouside red, what are the obligations in a court 
of conscience lnposed upon the younger Arthur Jones, in rela- 
tion to the dispositions of property ‘contained in these deeds, 
ene rae it has been established that the deed of gift of 
April, 1827, was delivered before the transactions of August, 
1829, so as to convey to the son the legal estate in the negroes 
therein contained, there is a mystery vet hanging over that in- 
strument which it is not easy to penetrate. It was not erecuted 
at the time it bears date. The witness, Coor, proves no delivery 
or acknowledgment of a delivery, and the singular form of attes- 
tation annexed shows that the witnesses subscribing did not 
mean to attest the erecution of it. The instrument contains 
some gifts, wloch are testamentary im their character, viz: of 
the $3,000 in money, and sundry barrels of corn to be paid 
and delivered by the executors of the tee The instrument is 
admitted to be subj ject to a condition or stipulation not expressed 
therein, that it was not to take effeet in possession. until after 
the death of the donor. No one knows what passed between the 
father and his son, when the former first put it into the hands 
of the latter. But one thing is indisputable. that the former 
claimed the right to destroy it at any time while he lived, and 
the latter, if he did not directly acknowledge that right, cheated 
his father with the belief that he had exercised it, and with 
the assent of his son. It is not true, therefore, as stated in the 
answer of the defendant, that his father held possession of the’ 
property mentioned in this deed of April, 1827, as his bailee; 
he knew that his father held it, and claimed to hold it, as his 
own property. With a full knowledge of the understanding, 
whatever it was, under which the decd was delivered, of the 
claim of his father of a right to revoke it, of the trick by which 
he had induced his father to believe that it was destroved and 
destroyed with liis assent, he deliberately and advisedly enters 

Into a solemn contract, under his hand and seal with his 
(53) father and the other members of his father’s family, for 
a distribution of all the father’s property, including that 
which had been given by the deed as avowedly a part thereof, 
between the father, himself and the rest of the family during 
his father’s life, thereby obtaining and receiving valuable im- 
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mediate interests to himself, and also for an equal division of all 
the property between himself and the other members of the 
family after his father’s death. He then had in his possession 
the deed of April, 1827, but no other of the parties knew or 
beheved it was in existence. He knew, that, if he disclosed that 
fact, the contract would not be made, he would not obtain the 
immediate benefits thereby secured to him, and he had reason 
to fear that he might be compelled by his father to surrender 
the deed, and therefore he conceals the deed; but, as a cunning 
contrivance by which, while he should get the benefits of the 
settlement, he might be enabled at a future day to upturn it 
altogether, threw out an ambiguous threat that “they were not 
getting as rich as they expected.” fe was bound upon every 
principle of common honesty and fair dealing, if he meant to 
claim under the deed, then to assert that claim and to produce 
the deed. If he had done so and had afterwards entered into 
the contract, had actually executed one of the deeds, concurred 
in the execution of the other, resumed the property allotted to 
him, and finally declared ic entire satisfaction therewith, un- 
doubtedly t the contract would have been upheld in equity as a 
compromise of disputed rights, a fair, reasonable en 
made for value and providing for the peace and harmony of 
the family. And it ean not, we think, be for a moment ad- 
mitted, that the contract is less binding upon him, because of 
his fraud and deception. 

Holding, as we do, that the arrangement made by the deeds 
of 11 and 15 August, 1829, is one which bound the conscience 
of the original defendant, and which a Court of Equity will 
not permit him to contravene, we think it clear that the subse- 
quent acknowledgment by his father of the said deed of gift, in 
no manner released him from the foree of that obhgation. We 
enter not into a consideration of the motives which in- 
duced the father, when he unexpectedly discovered that ( 54 ) 
the deed of gift was not destroyed, to acknowledge its 
execution—exeept to say that there is no evidence on the one 
side of undue practices on the aged man to seduce him into such 
an acknowledgment, or on the other of any act, omission or 
failure of duty on the part of the trustees, which, according to 
the terms of the deed of 15 August, 1829. enabled him to make 
it. Phat deed was sufficient to pass the property to the trustees 
upon the trusts therein declared, and no act, unauthorized there- 
by, could impair its effect. 

It has been suggested on the hearing that the bill was defeec- 
tive, beeause the trustees ought to have been made parties thereto. 
We think the objection unfounded. They have exceuted 
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all their trusts, and have no longer any interest or concern In 
the subject matter of the controversy. 

It is the opinion of the Court that the plaintiff is entitled to 
restitution of whatever he has lost by reason of the recovery at 
law against him, and to be quieted in the title and possession of 
the negro claimed by hin. 

Per CURIAM, DECREED ACCORDINGLY, 


Cited: Devereuy v. Burgweyn, 40 N. C., 355; oo i 
Brawe, 35 N. C., 284; Sherrill v. Sherrill, 13S, el 


MELVIN REDMAN et al. «. JOTIN B. GREEN ct al.* 


}. Where a bond has been given on the settlement of an account and the 
obligor complains of errors in the account stated, he can only be 
relieved upon a clear exhibition of such errors, 

2, Tf the defendant denies that there is anv error, as far as he knows. and 
avers that the stated account was left in the possession of the plain- 
till, the latter must either produce the account, or prove its loss, its 
contents, and the errors complained of. 


This cause, at Spring Term, 1845, of IrEpe.i Court of 
(55) Equity, having been set for hearing, was removed on the 
affidavit of the defendants to the Supreme Court. 

It appeared from the bill, that in May, 1837, the plaintiff, 
Melvin, and the defendants entered into partnership in a small 
country store; and, after carrying on the trade for about seven 
months, they dissolved by the ‘defendants selling out to the said 
plaintitf, who was to take the debts at their nominal amount, 
the stock of goods on hand at cost and insurance, and some 
goods the defendant had at another stor e; and for the stn that 
might be found due to the defendants for their stock and ad- 

ranees to the firm, and their share of the profits and other 
things, the plaintiff, Melvin, was to give his bond to the other 
party. On the i4th of December, 1837, the parties came to a 
settlement in the premises, upon which the sum of $1,203.05 
appeared to be due from the said plaintiff; and he gave his bond 
with the other plaintiff as surety therefor. The accounts be- 


—— 
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tween the parties, on which the settlement was made, were 
stated by the defendants, who were supposed to be the more 
competent accountants; and they were not particularly exan- 
ined and compared with the books by the plaintiff, Melvin, as 
alleged in the bill. A few days ae ers the defendants in- 
formed the said plaintiff, that they had discovered errors in the 
accounts before stated by them, which were in their (the de- 
fendants) favor, and offered to correet them. What these 
errors were, is not stated in the pleadings. But the parties pro- 
ceeded to make the corrections; and by the second settlement 
the sum due to the defendants was reduced to $783.59; upon 
which the former bond was canceled and a new one eiven for 
the latter sum. At thar time all the books and papers of the 
firin and the aceounrs stated between the parties, on which the 
plaintift’s bouds were founded, were delivered to the planituf, 
Melvin. The defendants afterwards instituted an action on the 
bond and recovered judgment; and then, in November, 1840, 
the plamtiffs filed this bill, and therein ask reliet, on the eround 
that the settlement was erroneous, end that the sum, to which 
the defendants were entitled, was not as large as that for 
which the boud was given. For the purpose of establish- (56 ) 
in@ that facet, the bill alleges, that the plainrff, Melvin, 
was not skilled in accounts, and adopted the statements of the 
defendants without understanding them; but that he hath sinee 
caused a statement to be made from the books by competent 
persons, whereby the shaves of each partner, for capital and 
other advances, intevest and profits. have been duly ascertained, 
and wherehy the whole sun truly due from : 1c said plaintiff to 
the defendants appears to have been only 4381, 52, instead of 
§3.59. The bill then sets forth a statement of the effects of 
ed frin at the dissolution, and of the avcounts of the respective 
partners with i: as standing in their books; from which that 
balance of $381.52 is the result; and it states that the plaintiff, 
Melvin, had ied tothe defendants te open the accounts and 
correct them, and that the latter had refused. The bill further 
states, that the plaimtiffs are unable to point ont positively in 
what mnanner the errer arese, or in what item or ifems it con- 
sisted; but it allewes thar the defendanis were indebted to the 
firm in the stm a 478.12: of which &85 were for merchandise 
and appeared in the becks among the general accounts, and 
$393.12 were An ant oe ina memorandum in the eash book, which 
latter suin the plaintiffs are convinced was omitted to be charged 
to the defendants in the account settled. and with some other 
smell mistakes, make an error to the amount of £402.07. The 
bill then seeks 2 discovery from the defendants of the items com- 
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posing the account stated, and whether they did not omit to 
charge themselyes with $478.12, or $393.12, or soine other sum, 
with which they ought to have been charged, and what sum; 
and, also, whether they did not make improper charges against 
the plaintiff, Melvin, and what they were. .\nd against the sum 
of $402.07, the bill prays an injunction and relief, 
The answer admits the settlements, and that they were 
founded on accounts made out by defendants; that there were 
errors in the first, but that they were discovered and cor- 
(57) rected on 19 December, 1837, when rhe second bond was 
given. The answer states that there were various other 
de alings between the parties, and particularly for goods fur- 
nished from another store; that the defendants can not recollect 
the items composing the accounts, as stated by them; but that . 
they were drawn out at length, and conneetedly and minutely 
set forth all the dealngs between the parties In partners ship 
and otherwise; and that the same, as the defendants belicved 
and still believe, contained a full, fair and just account between 
the parties, and Be as at the time delivered to the plaintiff, Mel- 
vin, and no copy kept by the defendants. And the defendants 
insist on the saine as binding and conclusive, unless some error 
be shown therein. The answer denies that the defendants re- 
fused to re-examine the accounts; but, on the contrary, it states 
that, when the plaintiff, Melvin, sometime after the settlement, 
suggested that there was an error, the defendants offered, if the 
said plaintiff would produce the settlement and pont out any 
error in it. either of omission or false charge, that ap would 
correct it; but the said plaintiff declined or puied to show the 
accounts, and said they were lest. And they submit now to cor- 
rect any error that can be established in their settlement. 
A witness examined for the plaintiffs. states that he had been 
a clerk in the store, and was present wher the settlement of 14 
December was made. le is unable to state the contents of the 
account then stated between the parties} but he thinks thar the 
account against the defendants in the cash bock of about 
$393.12, as stated in the bill, was not brought into that settle- 
ment; and he also states, that some of the cash, which made up 
that sum, might, probably. have been laid out by the defendants 
for cattle and other effects for the firm, and not applied to the 
defendants’ own use. This witness also attesied the bond given 
on the last settlement of 19 December; and savs it was given for 
the sum agreed on by the parties, as being due after then cor- 
recting all the errors ef the previous settle anent, as far as then 
detected; but that those corrections were made on the aecount 
by the parties theniselves, who communicated to him the result 
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alone. and did not mention the particular corrections on 

either side, nor docs he know them. (58 ) 
The cause was set for hearing upon the bill, answer 

and the deposition of this witness. 


No counsel for the plaintifis. 
Hoke for the defendants. 


Reurrin, C, J. The plaintiffs must fail for want of the re- 
quite proof of their case. Having given their bond on the 
settlement of accounts, they ean not be reheved from it, but for 
error in the accounts. If they ‘an show an error, they may sur- 
charge and falsify the account stated. The statement of this 
bill as to errors are very vague, and not, indeed, very inielh- 
gible; and, probably, if the defendants had chosen, the plaintiffs 
nught have been stopped i in limine for that reason. Gut the de- 
fendants submit to answ er, and in the answer submit to correct 
any er es tie other party may be able to establish. By the an- 
swer the defendants purge themselves of all knowle dee or belief 
of error, though they state themselves to be unable to answer to 
particular items being or not being charged or credited in the 
acconnt stated, because one of the plaintiffs himself had the pos- 
session of the eriginal settlement, and the defendants had no 
counterpart thereof; and detendants’ memory would not serve 
him to restate ihe aecounts at the distance of more than three 
vears. The plaintiffs, therefore, gain nothing by the discovery 
sought from. the defendants; and the latter give a reasonable 
account of their inabilitv to make it more full, and insist that 
the contents of the account should be made to appear by the 
production of the aecount itself. Certainly. like every other 
writing, the@eontents must be shown by the instrument itself; 
and. without being informed what were the matters embr aced 
in the aecount, it 1s impossible te determine whether the setrle- 
went was right or wrong. Therefore, the plaintiffs should have 
aceounted for the nen- production of that document; which they 
have not done. Tt is true, the defendants state the plaintiif, 
Melvin, told them that he had lost it, and, for that reason, 

urged hin to vo into a settlement anew, which the de- 

feudents deelined. But the plaintiffs have not proved (59 ) 
the desrrnetion of the instrument, nor stated upon their 

own onth what has become of it, nor even given secondary evi- 
dence of its contents. They have, indeed, examined one witness, 
to prove that, in a previons settlement, which all parties admit 
to have been erroncous, a particular debt against the defendants 
was probably omitted. But the witness, without clearly estab- 
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lishing even that, informs us that there was a subsequent setrle- 
ment, of the contents of wlich he is ignorant, and upon which 
the bond was given, which gives rise to the present controversy. 
Now, 1t may have been, that one ef the errors of the first settle 
ment whieh was corrected in the second, was with respect to the 
sunt of $393.12, which the plaintiffs state was omitted, as they 
suppose; and this is the more probable, as that sui is so near 
the amount of the total errors claimed in the bill, namely, 
$402.07. But, however that may be, it 1s the plaintiffs’ misfor- 
tune not to be able, by an admission drawn from the defendants 
or by other evidence, to show us what was included in the settle- 
ment; and, consequently, we can not see that the account em- 
braced any false charge, or omitted any proper ercdit. 


Per CvrisoM. BILL DISMISSED WITIT COSTS. 


PETER BEAM ¢, CHARLES BLANTON and JAMES CLARK. 


}. According to the rules of a Court ot me an injunction to restrain 
proceeding with an execution is a mandate to the creditor, not to the 
officer, and the person to be restrained thereby should be made a 
party to the proceedings. 

2, A vendor of a chattel has no Hen upon the chattel for the unpiicd pur- 
chase-money, 


3. Nor has the surety of the vendee of a chattel any such lien, 


Cause removed from the Court of Equity of Crrve- 
(60) raxyp, at Fall Term. 1845, by consent of parties, to the 
Supreme Court. | 

The bill was filed in July, 1842, and its material allegations 
are, that, at a sale made on the seventh day of the preceeding 
mouth by Prior MeEntire as adi spac of Rebecca: MckEn- 
tire, the defendant. Clark, bid off a negro man slave by the 
name ot Brisk at the price of ee hundred dollars and five 
cents, and, according to the terms of the sale, executed his bond 
jointly with the plaintif, Beam, tor the said sum, payable at 
twelve months; that, in bid ine off the said negro, the said de- 
oe i aete dol bv express agreement with the plaintiff, merely 
is his, the plaintif’s agent and for his, the plaintifi’s benefit ; 
aint the said defendant was an utte iy: insolvent man, and the 
plaintiff never would have joined the defendant in the said 
bond, but upon the express agreement and promise of the said 
defendant, immediately to transfer to the plaintiff the legal title 
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in the slave so bought for the plaintiff; that as scon as the bond 
tor the price of the negro was execute ‘d, the defendant. Blanton, 
as sheriff, levied an cexcention or executions upon the slave as 
the pyoperty of Clark, although the said Blanton knew that the 
slave lad been purchased by Clark for the plaintiff; that the 
defendant, Clark, had refused to convey the slave to the plain- 
eles alleging that he purchased for himself and that the plaintiff 
was to give him one hundred dollars for his bargain, which alle- 
gation the plaintiff alleges to be utterly false; and that ihe said 
defendant hath sold the said slave to the said Blanton, who 
claims him as his own property. The prayer of the bill is, that 
the defendants may be deel ared trustees for the plaintiff, and 
be deereed to surrender the said slave to him, and that Clark be 
deereed to execute a title therefor to the plaintiff, thar the said 
slave be held hable for the payinent of the bond aforesaid, and, 
in the meantime, an injunetion may be awarded to restrain the 
defendant, Blanton, by himself or deputy, from selling the said 
slave, and for general relief. An injunction was granted ae- 
cording to the prayer of the bil, and, notwithstanding its dis- 
solution was praved for unon the coming in of the an- 

swers of the defendants. it has been continued until the ( 61 ) 
hearing. 

The defendant, Clark, denies by his answer that he bid off 
the slave as the agent of the plaintiff, or at his request, or under 
auy agreement of any kind nn ae but declares that he pur- 
chased solely for himself and with a view to speculation, and 
that the plaintiff joined him in the execution of the bond for 
the purchase money as his surety. He declares further, that, 
after the levy of certain executions, one by the defendant, Blan- 
ton, and the other by a constable, upon the said slave as the 
property of the defendant, Clark, the plaintiff proposed to the 
said defendant to take the said negro off his hands, and it was 
finally agreed between them that the plaintiff should satisty said 
executions, substitute fis bond with good sureties in the place 
of that previously given for the price, and the defendant should 
relinquish the sl ave to him; that the plaintiff failed to comply 
with this agreement; that Blanton then took the slave into his 
possession, and the plaintut told this defendant to do the best 
he could with him; that thereupon it was arranged between this 
defendant and Blanton that, if this defendant eould not sell him 
for a greater price. which he was at Hberty to do. the negro 
should be put up at sale under the execution at the price of 
K259, and. if no person bid anv more, Blanton should take him 
at that priee. This defendant further states, that he has sat- 
isfied both the executions levied on the negro, that the bond for 
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the purchase money is not vet due,-and that he will be able to 
make arrangements to mect it when it shall fall due. 
. The defendant, Blanton, denies in his answer all knowledge 
whatever, that the defendant, Clark, had bought the sleve in 
question under any agrcement with, or as the agent or at the 
request of the plaintift; declares that he levied upon the said 
slave as the property of his co-defendant, without any suspicion 
that the plaintiff had or claimed an interest therein; states the 
subsequent attempts that were made by the plaintiff to make an 
arrangement with Clark and the final abandonment thereof, as 
set forth in the answer of his co- defendant; admits that the 
execution in his hands has been satisfied; and, after setting 
forth the inchoate and conditional agreement, mentioned 
( 62.) by his co-defendant, for his purchase of the slave, repre- 
seuts the same as having been put an end to by the filing 
of the bill. 
To these answers replication was filed, the parties proceeded 
to take proofs and the cause was set for hearing. 


No counsel for the plaintiif. 
Hoke for the defendants. 


Gaston, J. As the cause is before us to be heard upon the 
pleadings and proofs, it is not necessary to express an opinion 
upon the regularity or propricty of the injunction, which was 
granted upou the filing of the bill and continued until the hear- 
ing, to forbid the sheriff from scling the slave under legal pro- 
cess. But it may not be amiss to suggest, that accor ding to the 
rules of a Court of Equity an injunction to restrain proceed- 
Ing with an execution is a mandate to the creditor not to the 
officer and the person to be restrained thereby should be made 
a party to the proceedings. 

We see no ground for a decree that the slave shall be liable 
for the payment of the bond given to secure the purchase- 
money. In England, where the hen of the vendor for the un- 
paid purchase-monev is carried very far, we are not aware that 
such a lien is recognized in the ease of the sale of a ehattel; and, 
still less, that it exists in favor of a surety, who fears that he 
mav be compelled to pay the price 

But we hold that ne plaintiff is entitled to rehef, upon the 
proofs that the defendant, Clark, purehased for him and as his 
agent. It is unnecessary to go through the evidence minutely. 
One fact is established by the testimony of a number of wit- 
nesses, mn direct epposition to the answer of Clark, that there 
was a previous agreement that he should buy for the plaintiff. 
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It is proved by them, that, when charged by the plaintiff, as 
soon as the difficulty arose, that he had bid and bought as the 
pluntiff’s agent, he adinitted the truth of the allegation. Be- 
sides this, one witness (Wel Iman) declares that he wus 
present with the parties when it was agreed that Clark ( 63 ) 
should bid for the plaintiff as far as $300; that, after 
that sum had been bid, Clark applied to the plaintiff to know 
Whether he might bid more; that he was told he might bid as 
far as ten or twenty dollars more; and therefore he bid five 
eents more and was declared the highest bidder. It may be 
that he was to receive some price or compensation for perfor m- 
Ing this agency, but there is no such allegation, nor, if there 
were, 1s there any proof to sustain it. We are satisfied, also, 
upon the testimony, that, after the exceutions were levied and 
Clark insisted on claiming the negro, the plaintuf did endeavor 
to make the arrangements sect forth in the answers. But this 
fact 1s not inconsistent with the avermeut that the purchase 
had been made by Clark as his agent. It is in proof that Clark 
was insolvent. The purchase had been ostensibly made by hin, 
and he having taken possession of the slave as his property, it 
was not extraordinary that the plaintiff, who had joined in the 
bond, should be willing to make some sacrifice to obtain the 
possession of the slave and to be quieted in his title. It is also 
proved that when the proposed arrangement had failed, the 
plaintiff did declare that he would forego his claim and run the 
risk of being compelled to pay the bond; and if, upon the faith 
of this declaration, any person had bought from Clark, we 
should not allow the plaintiff to enforee his equitable title 
against such purchaser. But no such purchase was made, nor is 
any title set up, adverse to that of the plaintiff, except the title 
of his trustee, and this bill was filed to enforee the plaintiff’s 
claim within a few weeks after the transaction. 

it does not appear whether the bond for the purchase-money 
has been paid or not, nor by whom the slave has been held since 
the filing of the bill. While we declare, therefore, that the 
slave was purchased by the defendant, € lark, as the agent of 
the plaintiff, 1f must be referred to the Clerk of the Yourt to 
enquire and report whether the purehase-money has been paid, 
and, 1f so, by whom—what is the value of the hire or ser- 
viecs of the slave since he has been withheld from the ( 64 ) 
plaintiff—and who has received the benefit of such hire 
or services. 


Psr CURIAM. REFERENCE ORDERED ACCORDINGLY. 
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RODERICK BG. GARY et al. c, HENRY J. CANNON, 


1. Whether a surety to a debtor can cr can not in aay cause require the 
ereditor to resort to a collateral security, whieh he has obtained 
from the principal debtor, he certainly can not require him to look 
to such security in the first instance, if it be not oe a valid 
security under which the creditor can have speedy, direct and cer- 
tain redress, 

2. The Court will never undertake to dictate to the guardian of a ward 
to whom he shall lend money, nor how long he shail lend it to a pir- 
ticular person. The investments of the ward's money are in the 
guardian's discretion, as they are upon his responsibility. 


This was an appeal, by permission of the Court, from an 
interlocutory order of the Court of Ec juitv of NORTHAMPTON, at 
Spring Tern, 1843, his Honor, ae Manly, presiding, dis- 


© 


solving the injunction which had been obtained by the plaintiffs 
Im vaeation. 

The facts appearing in the pleadings are as follows: 

The bill sets forth that Samuel B. Spruill was appointed the 
euardian of two infants, Robert and W illiam Cannon, and re- 
ceived their estates; that the plaintiff, Jos. J. Exum, and Bryan 
Randolph, the testator of the other plaintiff, Britton, were 
Spruill s suretics for the guardianship; that Spruill, after con- 
verting to his own use considerable sums of money belonging to 
his wards, resigned; that Henry J. Cannon, the defendant, was 
then appointed the guardian, and in behalf of lis wards inst1- 
tuted actions on tue enardian bonds against Spruill, Exum, and 
3ritton, the executor of Randolph, then deceased; that in the 
suit brought in behalf of Rebert Cannon judgment Was given 

in February, 1842, for $6,211.42, with interest until paid; 
(65) and in that in behalf of William, the judgment was for 

$6,389.31, with interest in ike manner. The bill further 
states that Spruill was much embarrassed, and, indeed, insol- 
vent, when he resigned; and that soon afterwards, to wit, on 
16 August, 1841. he executed to Henry J. Cannon a deed and 
assignment of all his property, in trust to secure certain debts 
therein specified, and amounting to about 840,000; with au- 
thority and direciions to the irustees to sell the estates eonvered, 
and apply the proceeds in satisfaction of the debts pro rata, if 
not sufficient to pay the whole; that among the debts thus se- 
cured are those to the two infants, Robert and Wilham Can- 
non; and that in January, 1842. or within a short time there- 
after, the trustees sold the property for the sum of $13,308.20. 
This bill was filed in November, 1842, and further states that 
the defendant, Henry J. Cannon, gave his bond to Spruill, while 
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the latter was guardian, for $2,000 of the money of the wards, 
lent to him; and that after the judgments Spruill surrendered 
that bond to the defendant, the sueeeeding guardian, who ac- 
cepted it in part payment of the judgments, and who was then, 
at the filing of the bill. fully able to pay it. The bill further 
states that the plaintiffs had applied to the defendant for an 
account of the trust fund, and requested him. to apply innie- 
diately, in part satisfaction of the judgments, a just dividend 
of such portion of the fund as pee be in hand, and for any 
residue of the ese: to give a reasonable indulgence, until 
the trust fund could be entirely got in, and upon a ‘final settle- 
ment distributed. The bill also states that the necessities or 
Interests of the infants do not require that these debts should 
be ealled in; for thar rheiy estates are not involved, and thev 
have other ample means of inaintenance, and the debts are per- 
fecily secure; and, moreover, that the plaintiffs had offered to 
the present euardian, and still offered. any further sceurity he 
might require. and to advance any sum: she might judge proper 
for the use of the wards, until the true balance of the debts 
could be asecrtained, after the appheation of their proportion of 
the trust fund. The bill then charges that the guardian, 

the defendant. refuses to admit any eredit w hatever, or ( 66 ) 
to erant any forbearanee, and Insists on raising the 
whole amounts of the indgments forthwith, and, to that end, 
has sned out executions. The praver of the bill is that, as 
enardian, Henry J. Cannon may be deerced to acknowledge sat- 
isfaction ef the judgements or one of them, as to the sum of 
£2,000, pu to him in his own bond: and also that he may 
render . a account of Spruill’s trust estate, and that such part 
of it shall be apnlied oe these jae as may be found to be 
their cae share; and, in the mean while, for an injunction 
against further proceedings at law. 

On the bill, supported by the usual afidavits, an injunction 
was awarded mm vacation as to the sun of 5,000, part of the 
Judgements, 

Henry J. Cannon put in his answer, im which he admits that 
he was indebted to his wards in the suin of #2.000, and that he 
gave a bond therefor to Spruill, then the gnardian. But he 
denies that he refused to allow a eredit therefor en the judg- 
nents; and, on the contrary. he states that he reecived the 
bond from Spruill at the time the judgments were rendered, 
and that he immediately aeknowledged satisfaction of record 
for so much of one of the judginents; and that it is onlv for the 
residue, after allowing that eredit, that he took ont execution. 
The answer, after admitting the deed of trust made by Spmull. 
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as charged, further states, that when he was about to sell the 
property, many judgment creditors of Spruill alleged that the 
deed was fraudulent im law, and void, and caused the property 
to be seized by the sheriff on their executions; and, the title 
being disputed, it was manifest that the property. if sold either 
by the trustee or the sheriff, would be sacrificed, to the great 
Injury of those creditors, whoever they might be, that were 
cititled to it; and, therefore, that it was agreed on 7 January, 
1842, by both sets of creditors, that a sale shauld be so made as 
to convey to the purchaser a good title at all events, and thereby 
get fair prices; and, in order thereto, that the sheriff should 
discharge his levies, and the sale be made under the deed and 
the price received by the defendant, as trustce; but that 
( 67 ) a case should be made, or an action at law instituted be- 
tween the sheriff and the trustee; for the purpose of hav- 
ing the vahdity of the deed determined; and, as it nnght be held 
to be valid or invalid, that the defendant shouid pay the money 
to the eveditors provided for Eee or to een entitled under 
the execution; and that, m the 1 canwhile, t the defendant should 
invest the money in the ae of such judgments as he might 
deem secure, so as to be able to raise it upon short notice, when 
needed for those who might be heid entitled to 1t. .As a part 
of the answer, the defendant exhibited the agreement referred 
to, which was executed under seal by the sheriff, the creditors 
by execution, by the defendant and by the present plaintiffs 
and the other creditors in the deed of trust. The answer then 
states that the defendant made the sales as before mentioned, 
and. in conformity to the agreement, invested the proceeds im 
good judgments, to await the decision as to the right; that, im- 
mediately after the agreement, an action was brought and 
case made therein by counsel for the two classes of creditors, 
for the purpose of getting the judgment of the highest legal 
tribunal of the State upon the point, whether the deed was 
gvood or not; aud that the same has been diligently pursued on 
both sides. but has not vet been determined; w hereupon it 1s 
uncertain, end, as the defendant is advised, doubtful, whether 
the deed will be supported or not, ana, consequently, whether 
anything will be derived from that source . applicable to these 
debts. The answer further states, that some money is needed 
to discharge claims upon the estates of the wards, which their 
former guardian left unpaid, and to defray the expenses of 
their sdication at the University where they are students. 
But the defendant admits that the plaintiffs offered to make 
advanees for those purposes, and to give further security for 
the debt; and that he declined the offer, because he did not con- 


48 


Ne Ue) DECEMBER TERM, 1843. 


GARY ¢. CANNON. 


$$ re re ee 


sider his wards or himsclf under any obligation to do so, and it 
was the interest of his wards, as he thought, as well as more 
convenient to himself, to have the business of the former ouar- 
dianship closed, and the funds invested in other hands. 

Upon the answer, the defendant moved for a dissoln- ( 68 ) 
tion of the injunction, which was decreed; and the plain- 
tiffs were then allowed to appeal. 


Whitaker for the plaintffs. 
Bragg for the defendant. 


Rerrm, C. J. All the statements of the bill, on which an 
equity might be raised, are so directly denicd or effectually 
avoided in the answer, as to leave no doubt of the correctness 
of his Honovr’s deeree. With respeet to the debt, which the 
present guardian owed his wards, it appears that the bill pro- 
ceeds on an entire mistake of fact. The answer adinits that it 
ought to have been eredited on the judgments, bet it states that 
it was so eredited at the time of taking the judgments. 

With respect to the transactions conneeted with Spruill’s as- 
signiuent, withont admitting that a ereditor has not the choice 
of remedies, either upon a seenrity obtained from the principal 
debtor, or against a surety—le saving to the latter the benefit 
of the seeurity by way of ‘veimbursing him; and, particularly, 
without admitting that infant creditors can be restricted to such 
a security on property as the debtor may have thought proper 
to provide, we hold that, at all events, the surety can not require 
the creditor to look to sneha sceurity in the first. instance, if it 
be not plainly a valid seeurity, under which the creditor can 
have speedy, direct and certain redress—as much so as that 
which the law gives him against the surety himself. The debtor 
and the surety have no power to embarrass the ereditor in 
any such manner. And we hold this the more especially when 
the supposed security can not be enforced, but is suspended in 
its operation indefinitely by a litigation, instituted to determine 
its validity, under an arrangenrent between the sureties them- 
selves and those who contest the deal. The trustee might 
have sold for eash such title as he had under the deed; and, 
after applying the preeceds, whether little or much, there could 
be no objection to the creditors then raising the balance from 
the sureties. But to avoid a loss to themselvc es from 
such a sale, the sureties interposed and had a sale in ( 69 ) 
another manner, by wlich better prices were to be real- 
ized, and for their benefit, in case the deed should be held good; 
but that question is yet to be determined at law. Tt would be 
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unreasonable that the creditor should be compelled to await the 
decision, and suspend proceedings on a judgment already ob- 
tained at law against the principal and the sureties. 

As to the allegations that the debt is or will be made secure, 
and that the situation of the infants creates no necessity for 
calling it in, 1t Is sufficient to say that, 11 true, it constitutes no 
equity in bar of the execution. It is the duty of a guardian 
to keep the ward's money at Interest and on eood SECUTILY 5 a 
that, under the penalty of being answerable for compound in- 
terest, if he will not reasonably endeavor to make it, and for the 
debt, if he allows it to remain on insufficient security. The 
Court, therefore, never imdertakes to dictate 10 whom a euar- 
dian shall lend oney, nor how long he shall lend it to a par- 
ticular person. The investments are in the guardian’s discre- 
tion, as they are upon his responsibility. 

Ti must, accordingly, be certified that there is no error in 
the decree, and the plaintiffs must pay the costs in this Court. 


Per CURIAM. ORDERED ACCORDINGLY. 


(70 ) 
JOHN LUNN, Administrator of A. Griffin, 7. JAMES TF. JOLUNSON, 
Administrator of B. Jolinson, 


l. Silence In an answer as to any matter charged in the bill does not 
amount to an admission of the tact, 


lo 


When an answer is believed to be designedly defective, for the purpose 
of imposing on the plaintiff the burthen of proving what the defend- 
ant is, In cons<clence, bound to admit, the proper course is to except 
to the answer and compel the defendant. to put in a complete one. 


3. When in justification of conduct, not equitable, charged in the plain- 
tifl’s wil. the defendant alleges that the plaintiff had improperly 
pleaded at law the statute of limitations to soine of his clainis, it is 
incanbent on him to show that it was unconscientious in the plain- 
tif to avail himself of such a plea. 


This cause was removed by consent from the Court of Equity 
of Davie at Spring Tern, 1843, to the Supreme Court. 

The vlaintif?s bill was filed in January, 1540, and therein 
he alleged that he was the administrator of Anderson Griffin, 
who departed this life in 1834 intestate—that the said intestate 
and one Baker Johnson lad carried on various dealings with 
each other—that the said Gritin held various notes of said 
Johnson payable to different persons, which, at the request of 
the said Johnson and upon an understanding that the amount 
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thereof should be credited to the said Griflin upon a settlement 
he had purehased, without taking an assignment thereof—that 
Griftin had also paid off a bond, in which he had been the surety 
of Johnson, exccuted to one Josiah Cox in February 1833— 
that, since ‘the death of Griffin, the plaintiff, with the funds 
and for the benefit of the estate of his intestate, had purchased 
two notes executed by Johnsen to Foster, Turner & Co., but 
had taken no assignment thereof—that in a conversation be- 
tween the plaintiff and the said Johnson, the latter admitted 
all the above claims to be good, and agreed that they should be 
allowed in the settlement of the dealings between himself and 
the plaintiff’s intestate, and on 18 “April, 1839, confessed 
judgment for all of them, except the claim for anoney 

paid as his surcty on the note to Josiah Cox, and that (71) 
for the two notes purchased from Turner & Co. The 
plaintiff further alleged that a suit having been instituted 
agalust him as the administrator of Andrew Griffin by the 
said Baker Johnson, on account of certain demands of the said 
Johnson against the said Griffin, arising out of their dealings 
aforesaid, the cause came on to be tried at the Fall term, 1839, 
of Davie Superior Court, and on the trial the plaintiff claimed 
a eredit for the respective items hereinbefore mentioned, but 
the said Johnson utterly refused to allow them, and they were 
rejyected—that the said Johnson obtamed a judgment, excluding 
these credits, for the sum of $271 aud costs, and issued an 
execution to compel the payment thereof, and that shortly there- 
after the said Johnson died intestate and insolvent to a large. 
amount. The prayer of the bill was for an injunction and for 
general relief. 

The defendant, the administrator of the said Johnson an- 
swered the bill and admitted that there had been many deal- 
ings between the said Johnson and the plaintifi’s intestate— 
that a suit had been brought to ascertain the balance due upon 
such dealings, and judement obtained at the time and for the 
sum set forth in the plaintiff’s bill. By the answer it was 
further admitted that the plamtiff claimed on the trial, as set- 
offs or credits against the demands of the defendant’s intestate, 
the same credits as are claimed in his bill, and that they were 
all rejected; but the answer insisted that thereby no injustice 
was done to the plaintiff or to the estate which he represents, 
ee just demands of the defendant’s intestate to an amount 
exceeding that of all these offer ed set-offs or eredits, especially 
one for $300 with nine years’ interest, and one for $170 with 
six vears’ interest, and which demands were sought to be re- 
covered in that action were held to be barred by the statute of 
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linitations, whereof the plaintiff unconscientiously availed him- 
self. The answer was entirely silent as to the agreement charged 
in the bill, to allow as erédiis the claims now brought forward 
by the plaintiff and, in regard to the insolvency of the estate 
of the defendant’s testator, distinctly charged in the 
(72) bill, uses this language, “the defendant udmits that his 
intestate had very Hittle property at the time of his 
death, except the judginent against the plainufi’s intestate.’ 
Upon the coming in of the answer, a motion was made to 
dissolve the injunction which had issued upon the filing of 
the bill. Plus motion was refused and the injunction held 
over until the hearing, and the plaintiff rephed generally to the 
answer. The parties having taken their proofs, the cause was 
set down for hearing and removed to this Court. 


No counsel appeared for the plaiuritt, 
Boyden for the defendant. 


Grasrox, J. The ground on which the plaintiff rests his title 
to relief here, is the breach of good faith om the part of the 
defendant’s intestate in refusing to allow the credits claimed, 
as he was bohnd to do by lis agreement. The silence in the 
answer as to that agreement is a suspicious circumstance ; 
but, according to the rules of a court of equity, it does not 
amount to an admission of the matter charged. When an 
answer is believed to be designedly defective for the purpose 
of imposing on the plaintiff the burthen of proving what the 
defendant is in censcience bound to admit the proper course 
is to except to the answer and compel the defendant to put im 
a complete one. The agreement being neither admitted nor 
denied, the plaintiff is put to proof of it, and the only evidence 
tending to establish it is that of Tennison Cheshire. This wit- 
ness dey yoses, that on 18 April, 1839, the defendant’s intestate 
ret ree before him as a magistrate, and upon that confession 
the witness rendered nine judgments, which he particularizes 
by their respective amounts—that the said intestate requested 
the plaintiff not to press their collection, and assured him that 
they should all be allowed in the settlement of whatever re- 
covery the said intestate make in the suit then pending. No 
proof is offered of an agreement extending to the other sclaaig 
of the plaintiff, nor does he prove at all the lability of or a 

payment by his intestate, because of the note alleged to 
(73) have been executed by bim as surety for the defendant’s 

intestate. To the extent of the agreement thus proved, 
we think the plaintiff is entitled to relief. He could not set 
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up these claims as set-offs at law, for the judgments were ren- 
dered since the death of his intestate, and therefore were not 
due in the same right as the dems: ands sought to be enforeed 
by the plaintiff in the suit at law—and besides, the judgments 
were not rendered until after the suit at law had been brought 
and the cause put to issue. 

The breach of the agreement to allow these judgments as 
credits is sought to be excused, because the plaintiff uncon- 
scientiously availed himself of the statute of limitations to 
bar some of the demands against his intestate sought to be 
recovered in that action. The alleged fact 1s not shewn by any 
proof, and it were shewn there is no matter in equity alleged 
or established, rendering it unconscientious to plead that statute. 

The Court directs a reference to ascertain what will be the 
true balance due to the defendant as administrator of Baker 
Johnson upon the judgment rendered in favor of his intestate 
after deducting the amount of the several judgments confessed 
by the said intestate before the magistrate, and reserves the 
case for further directions upon the coming in of the answer. 


Per Curtam. REFERENCE ORDERED ACCORDINGLY. 


(74) 


JAMES DALKRYMPLE et al. vc. ANDREW SHEPPARD et al. 


A, having a judgment at law against B, a contract was made between 
them, by which, as B understood it, he was to pay the amount on 
a note or bond due by A to another person. B accordingly so 
paid the amount and had a credit endorsed on the note of A for 
the amount of the said judgment. But A, declaring his under- 
standing to be that B was to pay the whole amount of the note, 
which was greater than that of the judement, and alleging that he 
claimed no benefit from the credit which had been placed on the 
note, issued an execution on his judgment, whereupon B obtained 
an injunction: /feld. upon these facts appearing in the bill and 
answer, that the court would not dissolve the injunction upon mo- 
tion, but would continue it until the hearing. 


Arrrat from - interlocutory order dissolving the injunction 
at Fall Term, 1833, at Moors Superior Court of Equity, huis 
Honor, Jndge a presiding. 

The ae state in their bill that two judgments were 
recovered by the defendant Sheppard to the use of the defendant 
Curry in Meore County Court against the plaintiffs Dalrymple 
and Cox, in which Dalrymple was the principal debtor—that 
Curry was indebted at the time to one MeNeill’s executors in 
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asim of more than £600; a sum inuch larger than the amount 
of the two judgments—and that it was agreed between Curry 
and Dalrymple, that, 1f Dalrvmple would procure a @ edit 
to the amount of the two ee to be endorsed on . UrTy’s 
note in the hands of MfeNcilPs executors, it should be a saris- 
faction of the two judgiments—that the plaintiffs did ae 
the said credit to be endorsed on Curry’s note by MeNeill’s 
executors—and that they gave the said exeeutors their own 
note for the amount thus endorsed on Currvy’s note. The bill 
further sets forth that Curry, when informed of what lad been 
done, refused to enter satisfaction on the judgments, alleging 
that the plaintiffs were, by the agreement, to pay off and ex- 
tinguish his entire note in the hands of MeNeill’s executors, 
before he was to enter satisfaction or release the said judg- 
iments; which allegation the plaintiffs say 1s not true— 
and that Curry has since issued executions on the judg- 
ments, and caused them to be levied on two tracts of 
land, and nena ais to lave them sold. The bill then prays 
for an ee 

The defendant Curry put in his answer, and therein he 
admits all the material charges of the bill; exe ept that he says 
he offered to Dalrvmple that, if he would take up the note 
which MeNeill s executors held against him, Curry (which he 
admits was larger than the judgments), and surrender the said 
note to linn, he would then cause satisfaction to be entered on 
the said two judgments. Whereupon he says Dalrymple left 
him, without saving anvthing more on the subject and that, 
afterwards, instead of taking up his note the plaintiffs, w ithout 
his know ledee, made an arrangement with MeNeill’s executors, 
whereby a cyedit of five hundred dollars was entered on lds. 
Curry’s note in their hands. The defendant Curry further 
SAVs that he now claims no benefit of this eredit; and that if 
he is bound to admit it, the amount of his two judgments, 
costs and sheriff’s commissions was five hundred and thirty 
dollars—that ce dollars are still due him on the said jude- 
ments. The said defendant denies that he ever made the agree- 
ment set forth in the bill, or any other agreement, except as 
above stated. 

Ou this answer conung in the Court, on the motion of the 
defendant, dissolved the injunction in foto; and the. plain- 
tiffs, by permission of the Court, appealed to the Supreme 
Court. 
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Winston for the plaintiffs. 
Strange for the defendants. 
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Danien, J. The defendant, Curry, has got eredit for $500 
on his note to MeNeill In his answer he says, Indeed, that 
he does not claim. the benefit of that eredit. But he has not 
paused the endorsement of that eredit on lis note to be ex- 
punged, nor has he procured the plaintiffs note to MeNeill’s 
executors to be given up: he has as yet the benefit ot the 
said credit. And it scems to us that it would be im- 
proper, m the present state of the case, to permit him ( 76 ) 
to collect the whole of the money on Ins two judgments. 

The defendant, Curry, contends that the arrangement made 
by Dalrymple with MeNeill’s executors was voluntary and 
without his request or authority; and, therefore, 1f the plaim- 
tiffs should be placed im any difficulty in consequence of the 
issuing of his executions on the two judgments, that difheulty 
will hav e been brought about by the improper conduct of 
Dalyrmple himself. But the answer admits there was a com- 
munication between the parties, whereby Dalrymple might 
satisfy the judgments against himself by discharging Ourry 
from his debt to Me ‘Neill, either pro tanto or oitirely. Whether 
the agreement was for the one cr the other, 1s a question upon 
which the parties are at issue. But admit that, in fact, 1t 
was the latter. [t is vet clear that Curry ought not to avail 
himsel! of Dalrymple’s inistake of the agreement, or his m- 
ability to comply literally with it, by taking the benefit of what 
Dalryinple has done toward the performance of the agreement, 
and at the same time to raise the sum fron Dalyrmple a second 
time on execution. Curry has a eredit with MeNeil for 
#500, paid for him by Dalrymple, ue therefore, the latter 
is entitled to eredit therefor on his debts. But it is said that 
Dalrymple was to pay 830 or $40 more cree the judgments 
against him were to be deemed satisfied. If that be so, it will 
form a good reason why he should yet be deereed so to do, 
when the agreement shall have been established by proofs, 
and, as established, appear to be fair and legal. But until 
the case ean be heard upon the proofs, the injunction should 
stand as a necessary protection to the plamftiffs from being 
compelled to pay again what they have already paid for Curry. 
Against this, it is said that the answer disclains the benefit 
of the payment to MeNeill. But that is manifestly a sub- 
terfuge; since, as has already been stated, he actnally has the 
eredit, and the plaintiffs, in his stead, are actually bound to 
MeNeill for the money. The contract must either be re- 
seinded or executed, tn tofo; and, as that has not been done by 
the parties, it can now only be done by the Court on 

the heavine—to which time the injunction should be (77 ) 
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kept up, except as to the sum of thirty dollars. The decree 
was therefore erroneous, and must be ee and the de- 
fendants must pay the costs in this Court 


Per Curiam. cen ACCORDINGLY. 


JOHN KING v. WILLIAM P. LINDSAY et al. 


1, Where A covenanted to deliver to Ba quantity of corn, and B in con- 
sideration thereof, by a separate covenant, executed at the same 
time, contracted to deliver to A a quantity of bacon, and A having 
failed to perform his covenant, sued B at law upen his (B's) 
covenant: ffeld, that the two covenants growing out of the same 
eontract, and executed at the same time, are to be taken together 
and regarded as one instrument: and B not being able to defend 
himself at law was entitled to relief against his covenant in EF quity. 
Hield further, that one who had purchased B's covenant and taken 
an assignment of 1t from A, without notice of B’s equitable defence, 
was stil] bound by the same equities to which A was subject. 

2. It is the duty of an assignee of an unnegotiable paper to make enqui- 
ries of the obligor, and, if he does not, he takes it subject to all the 
equities against the assignor. 


3. If the obligor, upon such enquiry being made, misinform the assignee, 
or if he acquiesce in the assignment, and delay for a long time to 
bring forward his equity, such conduct might relieve the asslvler 
from such equity. 


ApprEar from an interlocutory order of the Court of Equity 
for Gvuinrorp County, at Fall Term, 1843, his Honor, Judge 
Manly presiding. 

The bill mm this case, whieh was filed in September, 1841, 
sets forth that on 21 February, 1840, the defendant Lindsay 
contracted with the plaintiff to sell him 400 bushels of corn, 
to be delivered the best day, for 1,280 pounds of bacon, to 
be delivered by the plaintiff on 15 April following; that th 

plaintiff then gave his covenant to Lindsay for the Ae 
(78) livery of that quantity of bacon on the day mentioned, 

and at the same time Lindsay executed to the plaintiff 
a covenant for the delivery of the corn; that this occurred 
in Guilford, where the plaintift resides ; chat Lindsay also gave 
the plaintiff a letter to a person, in whose care he alleged he 
had corn, directing him to deliver 400 bushels to the plaintiff. 
The bill further states that, inmediately thereafter, baa 
went to Madison, Rockinghom County, where the defendant 
Black resided, and there, in satisfaction of a previous debt 
of S75 and for the further sum of &55 then advanced, he sold 
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to Black the covenant given by the plaintiff and delivered it 
to him—that Lindsay’s agent did not deliver to the plaintiff 
any corn; but informed him, when he apphed for the corn 
(and such was the fact), that, whatever there was, it had been 
seized by attachments against Lindsay, who did not return to 
Guilford, but, being insoly ent, immediately absconded. The 
bill further stated that, when the plaintiff’s covenant fell due, 
Black caused a suit to be instituted in the name of Lindsay, 
and recovered judgment for the value of the bacon, interest 
and costs; and the plaintiff prayed for an injunction and relief. 

In the answers of the defendants the agreements stated in 
the bill are adinitted, and 11 is alleged that the plaintiff did 
receive some corn from Lindsay’s agent; but no quantity 1s 
mentioned; and the defendants further state that, by diligence, 
the plaintiff might have obtaimed the whole quantity contracted 
for, before the levy of the attachments. Black also answers 
that he had no knowledge of the consideration, on which the 
plaiati#f gave his covenant, which expressed no consideration 
nor gonditio yn, but is absolute on its face, for the delivery of the 
bacon; and that on the faith thereof he purchased it for a 
full price—and he insists that, being a purchaser for a valuable 
consideration, and without any knowledge or suspicion of an 
equity on the part of the plaintiff, he has a right to raise the 
nioney on the jugeten to his use. 

Upon the answers the defendants moved to dissolve the im- 
eee but the Court refused the motion and con- 


tinued the injunetion to the hearing; from which the (79 ) 
defendant Black appealed. 


Gruham for the plaintiff. 
Morehead for the defendant. 


Rerrvixn, C.J. In the view of this Court the two covenants, 
srowing out oF the same contract and exeeuted at one and 
the same thine, are to be taken together and regarded as one 
instrument 5 ad although at law, from the forms of pleading, 
the present plaintiff could not avail himself of the default of 
Lindsay in not performing the agreement on jus part, but was 
obliged to submit to a judement for the value of the articles, 
which he contracted to deliver, yet there 1s no principle of 
equity better settled, than that a pee shall not insist upon 
the execution of a contract by another, when he, himself, has 
failed and is unable to fulfill the stipulations on his part, 
which formed the inducement to the other party to enter into 
the contract. It is a case in whieh the consideration wholly 
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fails; but as that ean not be shewn at law. when the contract 
is In the form of independent covenants im se parate imstru- 
wients, the plaiatiff is anda the necessity of comme here to 
restrain the other party from the unconscientious use of that 
legal advantage. There is a clear equity in favor of the 
saaiitt against Lindsay, who can not be allowed to make the 
plaintiff pay for what he never got and ean not get. That 
equity, indecd, was but fecbly questioned at the bar; but the 
Case Was put on another point. 

It was said that an equal or superior equity arises in favor 
of the other defendant, Black, as a purchaser for value and 
without notice of the plaintiff’ s equity. But that is contrary 
to settled principles. For the advantage of trade and the 
credit of negotiable paper, the assignees of such instruments, 
before their “dishonor, held them as absolute owners, both at 
law and in equity, without any regard io the state of the 
dealings between the original parties, wnless the assignee have 
notice that his assignor ought not to pass off the paper. That 

is by force of the law merchant, or the statutes which 
(80) authorize and encourage the negotiation of those in- 

struments, and consequently should protect these who 
innocently take them. But for that reason it is clear that 
an assignee could have only the righis of the assignor; since 
the latter can pass no more than he has. And such. thorefore, 
is the rnle of equitv In respect to the assignment of choses ia 
qelion or instruments not legally negotiable. The rule has 
been often laid down and never dist suted. In Coles v. J OneS, 
2 Ver., 692, 14 1s said that the assignee, though he comes in 
upon full and valnable consideration, takes a bond (not nego- 
tiable) subject to the saine equity, as it was in the obligee’s 
hands. In Yuston v. Beuson, 2 Vern., 764, it is again said 
that the assignment to the ereditors did not alier the ease: 
a bond, being assignable only in equity, 1s still able to and 
attended with the same equity, as if remaining with the obh- 
gee. uknd in the same case, xs reported in 1 Pr. Wins, £96, 
the doctrine and the reasons for it are vet more fully stated. 
It is there declared that the assignee is in no better condition 
than the assignor; for suppose one should assign over a satis- 
fied bond as a security for a just debt, the assignee could not 
set if up In equity, as it receives no new force from the assign- 
ment. And it was laid down that it was inevmbent on any 
one who took an assignment of a bond to be inforined by the 
obligor concerning the quantum due upon it; which if he neg- 
lected to do, it was his own fault, and he should not take 
advantage of his own faches. In truth, the assignee of a 
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chose in action gets no title to it, properly speaking, and can 
not be said to be a purchaser without notice. Tle gets only 
the right to use the assignor’s name to enforce the clann, and 
therefore to recover what the assignor might} and the very 
nature of the subject warns him of the necessity of enquiring 
respecting the obligors equity; and, therefore, amounts to 
notice of such equity. If, upon inquiry, the obligor misinformed 
him, or if the obligor aequisee in the assignment, and delay 
for a long time to bring forward his equity, such conduct 
might vary the rule and give the assignee rights, which the 
assignment itself would not. The eencral principle has also 
been long recognized in this State; Weleh v. Watkins, 
2 N. C., 369, and was reeently acted on by this Court (S81 ) 
in Moody + _ Sitton, 87 N. C., 881. The present plain- 
tiff has by no conduct of his nupaired his equity, as between 
him and Black; and, therefore, the latter stands merely in 
the place of Lindsay, and the plaintiff has a right to have 
dedueted from the judement against him the value of sueh 
part of the corn as he did not receive and the interest thereon. 
What that was will, of course, be the subject of Inquiry mm a 
future stage of the cause, and in the meantime the myunction 
was properly continued, 

Tt will therefore be certified to the Court of equity that 
there is no error in the deeree appealed from; and the ap- 
pellant must pay the costs of this Court. 


Per CreriamM. ORDERED ACCORDINGLY, 


Ciled: Smith v. Brittain, post, 855; Miller v. Tharel, 75 
Nuke 


EDMUND B.. FREEMAN v. ALSEY EATMAN. 


1. A voluntary convevance of Jand, before our Statute of 1840, ch. 28, 
though for the meritorious purpose of providing for a wife or chil- 
dren, was, by the Statute 27 Eliz. «& 4, fraudulent and void ag: inst 
a subsequent purchaser for a fair price, whether the purchaser "ad 
notice or not of the prior conveyance. 

2, Even where the contract of purchase is executory and the purchaser 
is informed of the prior meritorious settlement, that settleemnt is a 
nullity as against the purchaser, who has a right to call for the 
legal title. 


This eanse was transmitted by consent of parties from. the 
Court of Equity of Wake, at Fall Term, 1848, to the Supreme 
Court. 


ur 
SS 


TN TILE SUCPREALE CORT: (38 


FREEMAN v, evi. 


oe. ee re sr rr ee ee 


The plaimtuf set forth in his bill that on 13 March, 1545, 
he contracted to sell to the defendant, at and for the price of 
three dollars per acre, a certain tract of land in Wake 

(82) County, and the defendant then executed under his 
hand and seal a inemorandum of the said contract of 

sale, which was annexed to the said bill and prayed to be 
taken as part thereof—that immediately after the said con- 
tract was inade the defendant took possession of the premises 
under the said contract, and had ever since continued to occupy 
the same—that sometime in August, 1843, he apphed to the 
defendant to complete the contract, offering on his part to 
have the land surveyed according to the contract and to make 
a proper deed for assuring the title to the defendant, and 
desiring the defendant to pay for the same or give his bond 
according to the contract, so soon as by a satisfactory survey 
the number of acres, and thereby the amount of the pur chase- 
money should be ascertained. But that the defendant declined 
to take any steps for executing the said contract, alleging 
that the plaintiff was not in a condition to make him a good 
title to the premises. The bill then further stated that one 
Merehen Morris was the owner of the premises, and on 5 
Noveniber, 1833, by deed conveyed or attempted to convey 
the same for the consideration of love and atfection and of 
one dollar to his sons Hilliard, Henry, William and Rufus, 
atter his a aga at on 6 February, 1834, the said ‘Merenen 
Morris sold the said premises to one Lott Harrell for the sum 
of #700 paid by the said Harrell, and by a deed of that date, 
in consideration of that payment, bargained and sold the same 
to the said Lott Harrell and his heirs—that the said sum of 
$700 was a full and valuable consideration for the said land— 
that the said Harrell was, at the time of his said purchase, 
payment and taking the said deed, entirely ignorant of the 
sald voluntary couvevance to the said Morris’ sons, and had 
no notice thereof, either actual or constructive—and that the 
said Ifarrell, inunediatel’ after his purchase, took possession 
of the premises, and eentinued to hold the same until 1 Noven- 
bers 1888, when he sold, and by deed dulv couveved the saine 
to the plaintift for the censideration of five hundred and 
ninety-one dollars, the plaintiff having no notice wiiatever of 
the said valuntery eonvevanee—and that the plaintiff, imme- 
diately after his purchase, went into possession, and so 

(83) continued until his contract of sale with the defendant 
and his going Into possession as before stated. The bill 
further set forih that the defendant, not disputing any ef the 
facts here stated as to the title and conveyances, vet insisted 
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that, in consequence of the said conveyance to the sons of the 
said Morris, the plaintiff had not hi uself, and of course could 
not convey a good title to the said premises. And the plaintiff 
then prayed for a speeine performance of ]is said contract, 
alleging that he could ie a good and valid title. 

The defendant, in his answer, adinitted the facts stated in 
the bill, and averred his willingness to complete the contract of 
purchase, provided the plaintiff could, under these circuin- 
stances, convey to him a good, legal title, a question which he 
submitted to the Court. 


Badger for the plaintiff, 
Whetaker for the defendant. 


Reurrin, C. J. The parties are agreed as to the state of the 
title, as respects the facts, and it is particularly set forth in the 
pleadings. The defendant’s objection to carrying into effect 
his contract of purchase is, that in point of law “the plaintiff 
can not make hin a good title. That depends upon the oper- 
ation of the deed made in November, 1838, by Me. Morris to 
his four sons, as against the plaintiff. ‘and his vendor, Ifarvell; 
who were both purehasers for full value paid and took convey- 
anees in fee, without any notice of the deed to the sons. That 
deed is expressed to be made for love and affection, and one dol- 
lar, and purports to convey the land to the sons at the death of 
the father. The peeuniary part of the consideration is so ob- 
viously nominal and colorable, that the deed must be regarded 
as founded on blood only, and the instrument. is, ther -efore, 
really a voluntary cov cnant of the father to stand scized to his 
own use during tus lie and afterward to the use of his sons. 
The opinion of the Court is, that as a conveyance to the sons, 
it is void as against the subsequent purchasers for a 
‘aluable consideration, without notice; and, therefore, ( 84 ) 
that the plaintiff is able to make to the defendant a good 
title. 

Whatever déubt may be entertained, whether the purposes or 
the language of the act of the 27 Eliz., e. 4, authorized the 
construction, we conceive that, before our Act of 1840, ¢. 28, 
it was actiled so firmly as not to be shaken by any aut thority 
but that of the Legislature, that a voluntary conveyance, though 
for the meritorious purpose of providing for a wife or ea tancn: 
is, by that statute, made fraudulent and void against a subse- 
quent purchaser for a fair price, though with notice of the 
prior convevance. It was held that notice made no difference ; 
because, if the purchaser knows of the deed, he knows also that 
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by law it is void. (roach’s Case, 5 Rep., 60. The doctrine has 
In more recent periods been several tines much discussed and 
“confirmed. At law there are the cases of Doe xv. Martyr, 1 
New Rep., 332; Doe te: ee ® Kast, 59; and /lill v. Bishop 
of Neeter, 3 Taunt., 69. It never has been doubted that a pur- 
chaser without novice was within the meaning of the act, ae 
upon such a purchaser the fraud is aciual. The sirnggle we 
wherher one, who had notice of a prior deed before he Soin 
could or should be also said to be defrauded by it. As it has 
been just remarked, it was held at law in the cases cited and 
others, that notice did not prevent the operation of the statute. 
To the same effect there are also many cases in equity. Eeelyn 
r Templar, 2 Bro. C. C., 148; Laylor ev. Stile, stated in 2 
Sugden Vend., 160. In Purvertoft c. Purvertoft, 18 Ves., 34. 
Lord Eldon held, that a husband, who after marriage made a 
fair settlement on his wife, could not at her instance be re- 
strained from sclling the estate; because wider the act the pur- 
chaser, though with notice, would get a good tile, and, conse- 
quently, it could not be against couscicuce to do what the stat- 
ute sanctioned. And afterwards the purchaser of the estate in 
controversy in that suit, who bought and took his conveyance 
pendente lite and who was ator the necessity of going ito 
equity, because the wife had the possession of the land and title 
deeds, and was threatening to fell timber, was releved 
(85) by Lord Lidon by having a receiver appointed before 
answer, whieh his Lordship put expressiv on the ground 
that the voluntary settlement gave no title whatsoever against 
the purchaser. Metcalfe vr. P urvertoft, 1 Ves. & Bra., 180. In 
ins judgment Lord Eldon relied on, and must be considered as 
approving, the previous decision of Sir Willeam Grant in 
Dichle vy, Mitchell, 18 Ves., 100, which is a very strong case 
indeed. It was there decided that a voluntary settlement is 
void, not only as against a purchaser who is so by conveyance, 
but also as to one whose purchase rests in articles; and such a 
purchaser had, upon his bill, a decree for specific performance 
against lis nor ae and those claiming beneficiaily under the 
settlement, and the trustees in whom the legal estate was vested. 
Sir William Grant said, the construction of the statute was 
settled at law, and that it must receive the same construction 
and produce the same effect ina Court of Equity as in a Court 
of Law. Therefore the purchaser of an equitable estate ought 
no more to be affected by a voluntary settlement than the pur- 
chaser of the legal estate. for the party having the cquitable 
title is in equity to most purposes considered as the complete 
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owner of the estate. The same doctrine has been held by this 
Court. Clunton v. Burgess, 17 N. C., 13. 

The foregoing cases, most of them, necd not have been cited 
for the purposes of the question now before the Court, since 
there are here both an innocent purchaser, without notice, for 
full value, and an actual conveyance from the former owner, 
who was still in possession. But those cases have been ad- 
verted to as clearly showing that even when the contract 1s 
executory and the purchs aser is informed of a prior meritorious 
scttlement, that settlement is made a nullity as against the pur- 
chaser, w ho has a right to call for the legal title. It follows. of 
necessity, that there can be no question of the title now under 
consideration, even if no actual fraud were contemplated by 
Morris and his sons. There must therefore be the usual decree 
for specific performance of the contract. 

Per Curia. DEcREE ACCORDINGLY. 


| (86 ) 
MALCOLM and GAUL and others +. T. B. PURNELL, Trustee, Ete., 
and others, 


A makes a deed in trust to satisfy his creditors. The deed recites that 
A owed several debts, which are specified by the names of the cred- 
itors and his sureties. It states too that “he is indebted also to 
other persons whom he can not now specify,” and further recites 
that “he is destrous of saving harmless the above-named sureties 
and paying all his just debts, as well others as those named above, 
and of providing for his wife,” ete. Ile then conveys his property 
in trust, that out of the same the debts above named shall be first 
paid and the sureties should be saved harmless, and the remainder, 
ete., shall be apphed to the sole use and benefit of his wife: Held. 
that, under the directions of this deed, all the ereditors, as well 
those particularly named as those not named, came in equally. 


AppEAL from an interlocutory order of the Court of Equity 
of Hartrax, at Fall Term, 1848, his Monor, Judge Bailey, pre- 
siding. 

This was a bill filed in order to have a proper construction 
of a deed of trust made bv James Frazier to the defendant, 
Purnell, and to have the trust fund applied under the direetion 
of the Court. The material parts of the deed upon which the 
construction was asked were these: The deed recited “that 
whereas, Rebert C. Bond and M. Il. Pettway were sureties for 
the said Frazier to a note to James Moore for the sum of seven 


hundred and fiftv dollars, and R. C. Bond and R. J. Hawkins 
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were sureties for the said Frazier to the Bank of the State for 
$1,160, and S. IL Gee, T. RR. Purnell, R. J. Hawkins and 
He: vay M. Purnell were sureties for the said Frazier to certain 
notes to 2B. F. Moore for $1,700, and the said Frazier was justly 
indebted to Michael Ferrall in the swt of $200, and to other 
persons whom he ean not now specify.” And it further recited 
that “whereas, the said Frazier was honestly desirous of saving 
harmless the above-named sureties, and paying all his just debts, 
as well others as those named above, and of providing for his 
wife, Mary.” The deed then conveyed the grantor’s property 

to the trustee “in trust and confidence that the debts 
(57) above named shall be first paid. and the sureties saved 

harmless’—and, then, the remainder “shall be apphed to 
the sole use and hewn of the said Ma "vy, wife of the said . 
Frazier.” 

The matters of account being referred to the Clerk and Mas- 
ter, a report was made, showing the state of the fund, and sub- 
mitting to the Court whether, according to the construction of 
the deed, the said fund should be avplied im thie first place to 
the satisfaction in full of the debts and Habilities particularly 
specified and named in the deed. and the residue only to be 
lable to the satistection of the other debts of the said Frazier. 
Upon consideration whereof, his Honor was of opinion that the 
sud fund ae not, according to the true construction of the 
deed, previeisly applicable to the said specified debts, but should 
be applied es rata to and amon gst all the debts of the said 
Frazier provided for by the said deed. and he ordered and di- 
rected accordingly. From which order the said M. TT. Pett- 
ay ite C Bond and S. FH. Gee prayed an appeal to the Su- 
preme Court; and there remaining in the said cause other mat- 
ters to be settled before a final decree could pass. lis Honor 
was pleased to allow the said appeal and directed the foregoing 
statement to be certified unto the Supreme Court, according to 
the staiute regulating appeals from interlocutory orders and 
decrees, 


Badger and B. F. Moore for the plaintiffs. 
fvedell for the defendants. 


Rerrr, C. J. We think the intention is unequivoeal to put 
all the debts en the same footing. 

The language is express, that 1t was the purpose to pay all 
the debts—‘“‘as well others as those named above.” It is said, 
however, that a preference is given to the enumerated debts in 
that part of the deed, which declares the trusts, and provides 
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that “the debts above named shall be first paid.” But the 
expression “above named” is not used in a restricted scuse, as 
meaning the debts particularly specified, as contradistinguished 
from tlie debts generally, but is used to sigmify “all the debts 
which had been inentioned in the previous part of the 
deed.” ( 88 ) 
This construction is unavoidable; for unless it be cor- 
rect, there is no provision for the ‘debts not specifically desig- 
nated, inasmuch as according to the decd after “the debts above 
named shall be first paid, then” the provision for the wife arises. 
But to exclude any of the debts is contrary to the declared pur- 
pose of the deed; and, according to the obvious intention, all 
debts are to be dischar ged before the w ife is to get anything. 
That is the order to which the word “first’ ’ applies j in the decla- 
ration of the trust; which means that the debts, as a whole, are 
to be paid before the wife cun come in. The provision for her 
shows the expectation of a surplus after satisfying all the 
ereditors. There was, therefore, no motive, at the time of mak- 
ing the deed, for distinguishing between the different debts: > and 
no preference is given. It will be certified to the Court of 
Equity that there is no error in the decree. 
Per Curram. ORDERED ACCORDINGLY. 


LEMUEL H. MEBANE v. ALGERNON S. YANCY ct al. 


The real estate of a deceased person was sold under our act of Assem- 
bly for a division aomne the heirs. The land was sold and the 
money put at interest under the direction of the court, and a con- 
siderable amount of interest accrued from the investment. One 
of the heirs became a feme covert after the sale and investment: 
Held, that, on her death, without having had issue and under age, 
her surviving husband was not entitled to any part of the princi- 
pal, but was entitled to her share of the interest, accrued during 
the coverture in his own rieht, and to her share of the interest, 
acerued before the coverture, as her administrator. 


Transmitted by consent of parties from the Court of Equity 
of Caswetr, at Fall Term, 1848, to the Supreme Court. 
From the pleadings and proofs the case appeared to be this: 
Bartlett Yancey died intestate in the vear 1828, seized 
in fee of lands in Caswell County, and leaving ‘several (89 ) 
children, his heirs-at-law; of whom one was Caroline L., 
who intermarried with the plaintiff, Mebane, in 1841, and died 
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in December, 1842, without having had issue, and under the age 
of twenty-one vears. Some years anterior to the marriage of 
Mrs. Mebane, upon a suit instituted between herself and the 
other heirs for that purpose, the Court of Equity decreed that 
a part of the land should be sold for a division, and they were 
sold by the Clerk and Master, and brought about 425, 000. The 
money was subsequently paid into the office of the Master, and 
he was directed by the Court to lend it out at interest for the 
benefit of the parties in the cause; and he did so, and received 
for interest about the sum of 86,000, which he re-invested from 
tune to time as opportunity offered, After the marriage of 
the plaintiff, te wit, in March, 1842, he took a loan of 2,500, 
part of the fund, and exeeuted he bond therefor to the Master. 
In November, 1542, an order was made in the cause, that the 
Master should pay to the heirs respectively their several shares 
of the seid fund, the payments to be made to the adults in per- 
son and to the guardians of the intants respectively; but noth- 
ing was done under the saine before the death of Mrs. Mebane. 

T he plaintiff took administration of his late wife’s estate, 
and filed this bill against the surviving heirs and the Clerk and 
Master, and therein prays his wite’s share of the proceeds of 
the sale of the land and the interest accumulated to be paid to 
hon, or such part thereof as le is entitled to. 

The answer of the heirs insists that the whole fund is real 
estate and descended to them in possession; because there is 
nothing in the case equivalent to actual seisin, which would 
have been necessary to give the husband an estate as tenant by 
the curtesy, and because the wife was supported out of her per- 
sonal estate, and not at all out of the interest accrued on this 
fund, which, in truth, was in no manner severed from the 
principal. 


No counsel for the plaintiff. 
Graham for the defendant. 


(90) Rvrrix, C.J. Ji is very plain that the plaintiff has 

no title to his wife’s share of the capital; that is, of the 
original price for which the land sold. As administrator, he 
can not have it; beeause the proceeds of sale are, as respects 
infants and married women, real estate and to be secured 
accordingly, so that they shall go to the real and not the per- 
sonal representatives. Rev. St., ¢. 85, sec. 7. For the same 
reason, he is not, as husband, entitled to the fund absolutely: 
nor as tenant by the curtesy, for the want of issue. If it had 
got into his hands, he weuld have been. obliged to refund it to 
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his wife’s heirs, as things have turned out. Scull v. Jernigan, 
22 N.C., 144. The decree of November, 1842, makes no differ- 
ence. Being both an infant and covert, the decree would not 
have been binding on her, as between her and her husband, they 
not being opposing parties in the suit. But the decree does not 
cover her ease in terms; for it gives no directions for the pay- 
ment of the shares of the married women, and no doubt the 
omission was of purpose, as the act directs such shares to be 
invested or settled, so as to be secured to the wife and her heirs. 
As respects a share of the capital, therefore, the bill must be 
dismissed. 

But we hold that the plaintiff is entitled to a decree for all 
the interest accrued on his wife’s share, after defraying her 
proportion of the expense of those procedings. Regarding 
the original fund as realty, yet the interest is not, for that 1s 
the annual profit; and the general rule is that rents or the 
profits of real estate, accrued during the scisin of a particular 
person, go to the exceutor of that person, and not to the heir, 
nor even to one who takes by a hmitation over on a contingency, 
which divested the estate of the first taker. Profits of land are 
not taken in land, but in its produce, money; and that is per- 
sonalty. The profits during the marriage, vested in the hus- 
band, who has survived, and those which accrued before, belong 
to the plaintiff as administrator. We say they belong to him as 
adininistrator, because we can not regard the sum received by 
him from the Master, for which he gave his bond, as received 
in his own right, or in any other light than a loan. He 
exercised no right of ownership over the fund; not even (91 ) 
becoming a party in the cause, as far as appears. Con- 
sequently, he suceceds to that part of the fund in his represen- 
tative direction. 


Per Curiam. DECREED ACCORDINGLY. 


LETITIA M. A. CRUMP by her guardian v. TTENRY MORGAN. 


1. The marriage of a lunatic, duving the period of lunacy, is absolutely 
void, and may be so declared by a Court of Equity. 

2. Upon an application for divorce on that ground, when the fact of inca- 
pacity of mind is established, the court has no discretion, but is 
bound to pronounce a decree of nullity of marriage. 

3. In a case of alleged insanity at the time of the marriage, subsequent 
acquiescence during long or frequent periods of undoubtedly restored 
reason would be cogent proof of competent understanding at the 


67 


EX. ITE SUP EOE CORI. [35 


ee vb, AIORGAN. 


time of the marriage; but, if the insanity at that time be estab 
lixhed, so that the. marriage was void ipso facto, it seems that 
neither acquiescence, long cohabitation and issue, nor the desire 
of the parties to adhere can amend the original defect. 

4, The canon and civil law, as administered in the ecclesiastical courts in 
Eneland, are parts of the conmen law, were brought here by our 
nneestors as such, and have been adopted and used here in all cases, 
to which they were applicable, and whenever there has been a 
tribunal exercising a jurisdiction to call for their use. 

5. A suit for nullity of marriage on the ground of insanity may be 
brought either in the name of tlie lunatic by her guardian or in the 
name of the guardian, though the former is, for some reasons, the 
preferable course, 


Cause transmitted by consent of parties to the Supreme Court 
from the Court of Equity of Monrcomery, at Fall Term, 1543. 
This was a suit of nullity of marriage, instituted in August, 
1841, by Letitia M. A. Crump, acting by ler committee, R. D. 
Lindsay, against the pretended husband, Henry Morgan, and 
praying that a marriage de facto, celebrated between 
(92) those parties in October, 1539, may be pronounced null 
and void, by reason of the said Letitia being, at the time, 

of unsound inind, and not capable of assenting to the same. 
The bill states that this person was of inost respectable 
parentage in Guilford County, and that she was there well bred 
and educated, and formed a part of the best society there until 
her marriage in 1826 with Col. John Crump, who resided in 
Montgomery County, and was a gentleman of fortune and char- 
acter; that as his wife tlis lady conducted herself with pru- 
dence and propriety and moved in the best circles until she ar- 
rived to about the age of thirty and had five children; that, at 
the birth of the last of these children, she was attacked with 
puerperal fever attended by mania; and that she was then par- 
tially restored to her reason, but subject to occasional alienations 
of it; that while in that unsettled state of mind, her husband 
died in 1836, and that by that evens she became entitled to an 
independent property. The bill then states, that soon after- 
wards she became a confirmed lunatic, having no intervals per- 
fectly lucid, and generally with but little glimmering of reason; 
that in July, 1833, she was duly found to be a lunatic and in- 
capable of managing her affairs, and that she had so been con- 
tinualiy from Apri, 1857; and that the Court of Montgomery 
then appointed her brother, Wiliam R. D. ee the euar- 
dian and committee of her person and property. The bill “then 
states that Mr. Lindsay removed his sister among her relations 
in Guilford, in the hope that the persons and places that had 
been familiar to her, and the objects of her regard in early hfe, 
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might soothe, if not restore her mind; but that, after a trial of 
some months, it was found rather to exacerbate than to alleviate 
the malady; that in consequence thereof he took her again to 
Montgomery and placed her in the family and under the eare 
of Mr. Littleton Harris, a respectable person, and the friend 
and executor of her late husband. The bill then states, that 
in October, 1839, Mr. Harris, expecting a large company for 
some days at his house upon the oceasion of the marriage 

of one of his children, placed Mrs. Crump under the (93 ) 
care of a family in his nei ighborhood, named Palmer, of 

good reputation, that she might be duly attended to duri ing the 
festivities in his own family; that on the succeeding Sunday 
Mrs. Palmer, having oceasion to leave home for the day, took 
Mrs. Crump and her servant to the house of Charles Morgan, 
the father of the present defendant, who resided near, and re- 
quested that she might be received and kept out of harm; and 
she was accordingly so received by Mrs. Morgan and the fam- 
ily; and that, during the day, the defendant, Henry Morgan, 
a young man of the age of twenty or a little more, without ata 
cation, standing, property or expectancy, and with a view to 
gain the property belonging to the lunatic, availed himself of 
the opportunity of having her in his power, and with the help 
of the other members of the family, prevailed on her to agree 
to marry him; that she was then held under guard until 
license could be procured, and the next day they were married 
by a Justice of the Peace, clandestinely, in a field, at a distance 
from any house, and without the knowledge of any friend or 
relation of hers, and in the company only of the family and 
relations of the defendant; that Morgan resided in the mansion 
house situate on Mrs. Crump’s dower, which he leaséd from her 
guardian, and that he and the defendant and the whole family 
had actual knowledge of the state of this person, and that 1t was 
notorious that she was a lunatie and under the care of a guar- 
dian. The bill further states that she has continued a lunatic 
ever since; though she has borne a child since the marriage. 

The answer admits previous attacks of derangement, and also 
that the party has labored under them since the marriage. But 
it alleges that, during the whole time, there have been frequent 
lueid iiieueales > and it avers that she was in a lucid state at the 
time of the marriage, and understood and assented to it. The 
defendant denies that she was put under restraint to Induce her 
to agree to the marriage, or that he desired it for the base 
motive of interest; and he says he was actuated by his attach- 
ment to her for her personal attractions, amiable dispo- 
sition and mental accomplishinents. He admits that he ( 94 ) 
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did not regret the favorable opportunity of making a pro- 
posal at his father’ s, and that he availed himself of it. He 
says that she at first declined it on account of the difference 
in their ages, but that, upon his pressing his suit with all the 
ardor of a sincere attachment, she finally yielded, and without 
auy influence from his parents or any other person. He admits 
that she expressed fears that she might be demanded by Mrs. 
Harris on behalf of her guardian, and that, when he went for 
the lieense, he gave directions that she should not be surren- 
dered to any person while he was gone; and also that he, fearing 
some such interference, soon after obtaining her consent, went 
ten nules in the night for the license, and engaged a magistrate 
to come the next morning to perform the ceremony ; and, the 
justice of the peace having delayed coming longer than he 
thought he ought, the party set out to get another, when they 
were overtaken on the road by the one previously engaged and 
were there married about eleven o'clock in the morning. 

The plaintiff entered replication to this answer, many deposi- 
tions were taken on both sides, and, the cause being set for hear- 
ing, was removed to the Supreme Court. It is unnecessary to 
recite the facts offered in evidence, as they are sufficiently 
referred to in the opinion delivered in this Court. 


Badger and Mendenhall for the plaintiff. 
Strange for the defendant. 


Rerrin, C. J. It is not usual for the Court to discuss evi- 
dence in detail ; and, to every one conversant with the proofs in 
this cause, the reasons will be obvious, why we should decline 
it upon this occasion. It is sufficient to state its effect to be 
fully to sustain, and even more than sustain, the statements in 
the bill. Upon the question of fact there is not the slightest 
doubt. There is a vast mass of depositions; and all of them, 
including even those of the defendant, and we may almost say 

the answer too, taken as a whole, establish incontestably 
(95) the want of capacity in this woman to make any contract, 

or do any act requiring reason. From the birth,of the 
last child of the first marriage, she was subject to frequent fits 
of lunacy. The paroxvism. became more and more frequent, 
and more and more violent, until her reason seems almost to 
have become entirely extinguished, leaving, however, her bodily 
health good and her sensual appetites inflamed and uncon- 
trolled. Her moral principles and sentiments declined with the 
decay of her mental faculties. Once a well bred and virtuous 
young woman and then an exemplary matron, she soon lost, 
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after these attacks, the characteristic dclicacy of her sex, and 
seemed literally to be possessed with a fury of animal passion. 
With a view to its gratification, she constantly, forgetful or in- 
sensible of the death of her husband, invoked his return, She 
was considered and treated by all as an insane person, and she 
acted as if she were always insane. She conducted no house- 
hold affairs, performed no maternal duties, professed no mater- 
nal affections. No one gives the particulars of a single rational 
and connected douseredtion il for a moderate length of 
tune. The answer states that she had lucid intervals, and that 
in one of them she was courted and married by the defendant. 
But no one else thought she was then of sound mind, though 
not redueed to a state in which her mind was so extinguished 
as to present to a stranger the idea of never having had any. 
The courtship and marriage may, under the circumstances, be 
called aets of madness In themselves, and must satisfy any one 
that the defendant was fully aware of her state. Not one word 
appears ever to have been exchanged between these persons, 
until the hour of their engagement; and their ages and condi- 
tions in life were also unsuitable. The subsequent mdecent 
hurry in having the ceremony performed and the reasons for it, 
as admitted in the answer are perfectly convincing of the views 
the defendant and his family took of her state. It is true, 
restraint is denied; but even in that the case is proved to be 
otherwise. Mrs. Palmer went for Mrs. Crump; but was re- 
fused access to her and could only see her through the window 
of a room in which she was shut up. That ladv sent 
immediately to Mr. Harris to advise him of her sus- (96 ) 
picions, and he hastened to the scene of action, but did 
not arrive until the marriage had been just concluded. But a 
circumstance then oecurred ‘that leaves no doubt of her want of 
reason at the time. In the moment of taking a second husband, 
she invoked the return of the first: “JT wish”’—she said—‘the 
Colonel would come.” It is true this person was not always in 
a frenzy But though sometimes calmer in her passions ‘than 
at other times, she has never been sound in her mind sinee 1837, 
at the nearest. Her reason has never existed in its integrity, 
for even the shortest intervals, as far as we can discover. 
Indeed the ease was not much contested on the fact of 
insanity; but the defense was placed on ecrtain legal positions, 
which will now be considered. It was contended with much 
zeal that the relief can not be granted, because the marriage 
of a lunatic is valid in law. There is no doubt that at one 
period such a notion of the common law was entertaimed. 
Perhaps it was an instance of the absurd rule, that a person 
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should not be allowed to stultify himself; dr, perhaps, according 
to the conjecture expressed by Sir William Scott, in Turner 
Ayers, 1 Hoge, C. L., 414, it might have been founded on 
some notion of marriage being a@ sacrament, aud thence de- 
riving a spiritual obligation, tdependent of the acts of the 
parties. ae to whatever the rule inay have owed its origin, 
we must at this day feel astonishment that it should ever have 
existed, and say with the great commentator, “a strange deter- 
ilination! since conscut is requisite to matrimony.” 1. Bi. 
Com., 438. This Court has recently held, Johuson v. Kincade, 
by N.C. 470, that the marriage of an idiot is void, and gave a 
sentence of nuthty. The principle is equally applicable to the 
marriage of a Junatie; and we should consider that case a con- 
elusive authority in this, had the question been then argued. 
Indeed, we then considered the point as one so little open at 
this dav, that we only referred to the passage in Blackstone and 
the single adjudication of Sir William Scott, mm sup- 

(97) port of the opinion. We have therefore heard the 
urement of the question in the present case, and, after 

doing so, our reHections only confirm our first opinion. In 
Brown ing v. Reane, 2 Phill., 69, Sir John Nichol said, “the 
want of reason must invalidate a contract and the most im- 
portant contract of life, the very essence of which is consent.” 
It is not material whether the want of consent arises from 
idiocy or lunacy, or both combined: for, if the Incapacity be 
such, arising from either or both caus ces, that the party is i1n- 
capable of wnders tanding the nature of the contract itself, and 
incapable, from mental ‘imbecility, to take care of lus or her 
person and property, such a one can not dispose of his or her 
property by the matrimonial contract, any more than by any 
other contract. The ease of Turner v. Afeyers was one of 
lunacy, brought by ihe husband after his recovery. zr Wil- 
liam Scott cited three cases: that of Morrison, before the decle- 
gates in 1745, which is quoted by Blackstone as his authority; 
that of Parker v. Parker, before the Consistory Court of Lon- — 
don in 1757 and sinee reported in 2 Lee, 382; and Cloudesley v. 
vvans, mm the same court in 17638, as having fully determined 
that marriage, hke other civil contracts, is Invalidated by want 
of consent of capable persons. He said, that in those eases all 
the old dicta were brought before the courts; and lie took it to 
be as clear a principle of law at that day (1805) as anv could 
be, and gs incapable of being affected by any general dicta, 
which may be found in writers of carlier periods, as any fun- 
damental imavon, on which the courts are in the habit of pro- 
ceeding; and he pronounced the marriage null. A like sentence 
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was given by Sir John Nichol in Lord Portsmouth’s case; the 
husband being of weak mind and the weakness being to such a 
degree that the party was pronounced not of sound mind suth- 
cient to enter into that contract. And in the same case the 
opinion of the chanecllor was given, as it has often been in 
other cases, in support of the principle, by directing the com- 
mittee to prosecute proceedings for declaring the marriage — 
on the ground of the lunacy. Jn re Earl of Portsmouth, 2 
August, 1824; Shelford on Lunatics, 449. In the case 

of Parker v. Parker the question was entertained, after (98 ) 
the death of one of the parties, upon an application for 
administration. Szr George Lee did not hesitate to go into 
the inquiry of fact; clearly intending if he found the lunacy, 
to prononnee the marriage null and refuse administration to 
the widow. But he found capacity and pronounced for the 
widow’s interest, but the case of Browning v. Reane, 2 Phill, 
69, is a similar one, in whieh Sir John Nichol found the lunacy, 
and, after making the observations before quoted, he pro- 
nounced against the marriage and refused the administration. 

But 1t was argued that these adjudications grew out of the 
Act of 15 Geo. If, ¢. 30. But that is impossible. The act is 
not alluded to in them. Moreover it has no application to the 
eases. It does not enact that the marriage of lunatics shall be 
void. It assumes that they are; and, to prevent mischief from 
an uncertainty as to the capacity of one, who has been of un- 
sound mind, ascertained judicially by inquisition, it enacts that 
the marriage of such a person shall be void, though of sound 
mind at the time, unless he or she may have been so - deelared by 
the chancellor and the commission superseded. 

Again, it was said that these are the adjudications of the 
ecclesiastical courts and are founded, not on the common law, 
but on the eanon and civil laws, and therefore not entitled to 
respect here. But it is an entire mistake to say that the canon 
and civil laws, as adininistered in the Ecclesiastical Courts of 
England, are not parts of the common law. Judge Black- 
stone, following Lord Hale, classes them among the unwritten 
laws of England and as parts of the common law, which by cus- 
tom are adopted and used in Ne jurisdictions, 1 Bl Com. 
79; Hale’s Hist. Com. Law, 27, 32. They were brought here by 
our ancestors as parts of the common law, and have been 
adopted and used here in all cases to which they were appli- 
eable, and whenever there hes heen a tribunai exercising a juris- 
diction to eall for their use. They govern testamentary causes 
and matrimonial causes. Probate and re-probate of wills 
stand upon the same grounds here as in England, wnless (99 ) 
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so far as statutes may have altered it. Dickinson v. Stew- 
(it; 3 Na Ca 09s Ward a Vickers, 3 N. Cy 1645 Lednond 
v. Collins, 15 N. C., 430. Divoree causes fall within the same 
category, upon the conferring of the jurisdiction; which must 
be emphatically true upon the enactment, that the Court should 
not only grant divorces for certain specified causes, but “for 
any other just cause,” thus giving no guide to our diserction but 
the hghts to be derived from our ancestors In the like cases. 
We remark, in conclusion, that in not one of the cases cited 
did the Judge profess to found his sentence of nullity on the 
civil or canon laws, as distinct from the common law, or that 
the principle was peculiar to that part of the common law, 
which owed its origin to those laws. On the contrary, the rea- 
soning throughout 1s, that marrlage is not, as was once sup- 
posed, an exception, by force of the canon law to the principle 
of the common law, which makes contracts invalid for the want 
of mental capacity. It is the common law itself, which au- 
thorizes and requires the modern decisions of the Courts, in 
opposition to some of the dicta of clder text writers. In that 
light 1s the subject viewed by Chancellor Kent in the case of 
Wrightman «. Wrightman, decided in 1810, 4 Jolns., ch. ea, 
343. So we also consider it in Johnson v. Kincade; and we 
have uo doubt that, by the common Jaw of England as held in 
that country for a century, as we know, and probably much 
longer, and not denied by any adjudication by any court, as 
far as can be traced for four or five centuries, a marriage of 
a lunatic is void, and must be so pronounced by every court to 
which, and in every form in which, the subject can be presented. 
And, besides, a statute gives the general jurisdiction here, and, 
acting under it, we can not hesitate fo say that it 1s against 
reason that no one without reason should be held to have made 
a binding contract. 

But it was further said at the bar, that there was evidence, 
from which toed intervals, for at least short periods since the 
marriage, might be inferred, and that amounts to confirmation. 

A writer upon the law of marmage lays 1t down, that 
(100) when a marriage is void 7pso facto, acquiescence, long 

cohabitation and issue, or the desire of the parties to 
adhere, can not amend the original defect. Paynter on Marriage 
and Divoree, 157. In a case of alleged insanity at the time of 
the marriage, subsequent acquiescence, during long or frequent 
periods of undoubtedly restored reason, Ww ould be cogent proof 
of competent understanding at the time of the marriage; but, 
assuming lunacy then to have existed, the rule 6f the author 
quoted scems to be sustained by the consideration, that marriage 
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is a peculiar contract, to be celebrated with prescribed eeremo- 
nies, and, therefore, subsequent acts, not amounting in them- 
selves to a marriage, will not make that good which was bad in 
the beginning. But we do not propose to lay down such a rule 
in this case; for we are clearly of opinion that at no time since 
this marriage has this person been so in possession of her 
faculties as to be capable of judging of her rights or interests, 
or of making or confirming a contract. 

The Court was next asked to refuse to annul the marriage 
as a matter of discretion, as being best for all parties, under 
existing circumstances. If the Court could treat it as a ease 
of discretion, the present is, certainly, not one for the exercise 
of the discretion by leaving this person and her property 1n the 
power of the defendant, whose motives and eonduct from the 
beginning to the end have been most flagitious. But we have 
no such discretion as will enable us, on the hearing of the cause, 
to refuse the decree, if the party can legally demand it. The 
committee usually apply to the chancellor for directions upon 
this, as upon other subjects involving the expenditure of the 
lunatic’s estate, and after an mquiry whether it 1s proper any 
steps should be taken to avoid the marriage of one found to be 
a lunatic, it is ordered accordingly. Before the master or be; 
fore the Chancellor, objection will be heard on this proceeding 
from any person in interest; and one may be heard on a motion 
to discharge the order or supersede the commission. The ques- 
tion would thus be made distinctly and decided on the proper 
evidence and facts. But when the cause has been regu- 
larly instituted, the Court can not refuse to entertain it. (101) 
On the hearing the decree must be granted, if the plead- 
ings and procf authorize it; and the Court can not allow, in 
this stage of the case, the merits to be embarrassed by having 
other questions complicated with them. Parnell v. Parnell, 2 
Phill., 158. 

Lastly, obicction was taken to the form in which this suit 
is brought, being in the name of the supposed lunatie by her 
committee; whereas. it is said it should be in the name of the 
committee alone. The authority for the position is a passage 
in a treatise on the law of non compotes by Mr. Stock, p. 20; 
for which is cited Lord Portsmouth’s case, 1 Hay. Eee., 356. 
We do not doubt that a suit for nullity may in England be 
brought by the committee in his own name alone; for, in the 
ecclesiastical courts any party in interest, though a third 
person, as a committee of a Iunatie, or one claiming an estate 
in remainder after failure of issue, may institute such a suit or 
may intervene in it, as Mr. Chitty states, 2 Genl. Prac., 460. 
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Tt may be noticed in passing that he adds, that in general there 
should, for greater security, whilst the parties and witnesses are 
living, be a sentence in the ecclesiastical courts, though the 
marriage be absolutely void, as in the case of lunacy. But to 
the point under consideration: It appears that, from ‘the nature 
of the jurisdiction of the ecclesiastical courts, which is ir rem 
or on the stwéws of the person, the comuuttee alone muy insti- 
tute proceedings to annul the marriage of the lunatic. That, 
we think, is all that is meant, when it is said the committee 1s 
a proper party; for it 1s certain he also often joins the lunatie 
with himself. That was done in the very case cited by Aly. 
Stock, as Js seen in a report of it in an earlier stage. Lord 
Portsmouth’s ease, 3 Ald., 63. It there appears to be “a cause 
of nullity of marriage promoted and brought by John Charles, 
Earl of Portsmouth, acting by Mr. Fellows, his committee.’ 
But, if it were otherwise in the ecclesiastical courts, it would 
vet be a proper mode of proceeding in a court of equity here: 

which may well follow cither its own course or that of 
(102) the ecclesiastical courts in this re espect. The usual 

course in a court of equity, after an inquisition and ap- 
pointment of a committee is by bill by the committee, Joining 
the lunatic; and, although the object of the suit was to avoid 
the lunatic’s own act, 1t was held that the joinder was no cause 
of demurrer, even though then the maxim was that no person 
could stultify himself; for the joinder was considered a mere 
formality. Ridler v. Ridler, 1 Eq. Cas. Abr., 279; Brown v. 
Clark, 3 Wood. Lee., 378 note, Stock on Non Gane: 34. In 
this State we have said it was good either wav. Shaw vt. 
Burney, 36 N. C., 148. In Johnson v. Kincade, 87 N. C., 470, 
the bill was in the form of the present, and we decreed on tt. 
Indeed, we most approve of it, because upon suspending the 
commission, pendente lite, for the restoration of the party’s 
reason, the case would be proeceded in without the necessity 
of a supplemental bill by the lunatie to procure the benefit of 
the proccedings as far as they had gone. 

The Court, therefore, pronounces the marriage null; and, 
after what has been said. of course, with costs against the de- 
fendant. 

Decree (a), Letitia M.A. Crump, acting by her committee 
William R. D. Lindsay. against Henry Morgan. 

2 March, 1844. rhe. cause coming on to be heard upon 
the bill, answer, exhibits and proofs, and being debated by 


—_ > 
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cases are novel in this State, and the form of the decree was settled by 
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rma 


N.C DECEMBER TERM, 1845. 


ON eT 


——————— ee eee ee 


CRUMP v. Moran. 


couusel on each side, and the whole matter being considered 
by the Court: Tt is thereupon declared by the Court, that in 
October, in 1839, in the county of Montgomery, the ceremony 
of a marriage between the plaintiff Letitia M. A. Crump and 
the defendant IIenry Morgan, was had and solemnized by and 
before a justice of the peace for the said county; and that the 
said plaintiff had been, in July, 1838, duly found to be a 
lunatie and incapable of managing her affairs, and so to have 
been continually from April, 1837, and had been duly com- 
mitted as a lunatic, to the care and guardianship of her brother, 
the said William R. D. Lindsay, as her committee; and 
also, that at the time of the fact of the said marriage (103) 
thus had and performed, the said plaintiff Letitia M. A. 
was still under the care and custody of her said committee as 
a lunatic, and was, in fact, then and there a lunatic and person 
of unsound mimd and incapable from mental inbecility of 
understanding and consenting to any contract, and especially 
a contract of so high a nature as that of the said marriage; 
and that the said Jienry well knew of such unsoundness of 
mind of the said plaintiff, and by fraud and imposition, without 
the knowledge of the said committee or any friend of the said 
plaintiff, clandestinely, and for the mere purpose of wicked 
gain, did procure the said marriage, in fact, to be had and 
celebrated : and the Court doth fur ther declare that the said 
plaintiff, hath, ever since the said marriage, in fact, continued 
to be, and is now, lunatie and of unsound mind, and incapable 
of consenting to the said marriage, and thereby confirming the 
same, even if such subsequent consent could, in law, confirm 
and make valid the said marriage. Therefore, the Court doth 
pronounce and declare the said pretended marriage de facto, 
contracted and celebrated between the said Letitia M. A. Crump 
and Henry Morgan, to have been and to be utterly null and of 
no effect; and ya at the said Letitia was and is, and of right 
ought to "be, free and at liberty from any bond of said pre- 
tended marriage de facto; and doth pronounce that she ought 
to be divor ced, and doth decree that she, the said Letitia M. A. 
Crump, be freed and divoreed from the said Henry. 

And the Court further decrees that the said defendant pay 
all the costs of this suit, to be taxed by the proper officers. 

Cited: Koonce v. Wallace, 52 N. C., 198; Wellamson v. 
Williams, 56 N. C., 448; Smith v. Morehead, 59 XN. C., 368; 
Cooke v. Cooke, 61 N. C., 588; Webber v. Webber, 79 N. C., 
576; Reeves v. Reeves, 82 N. C., 350; Barty v. Cranfil, 91 N. C., 
998; Setzer v. Setzer, 97 N. C., O54: Moody v. Johnson, 112 
N. C., 801; Sims v. Sims, 121 N. C., 299, 300. 
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ERASMUS LOVE c. RICHMOND LOVE'S Administrator et al. 


1. AMI. became entitled in 1792, under her deceased husband’s will, to a life 
estate in certain slaves, with remainder after her death to her 
four -eluldren; W.;A., H,--and de, -aAx-died before 1810, leaving 
surviving her a husband and three children. R. died intestate in 
1810, under age and without issue, leaving as his next of kin his 
notes his two brothers W. and E. and the three children of his 
sister A. Soon after the death of R., his mother M. relinquished 
to her surviving children, and to the husband and children of her 
daughter A., her life estate in eight of the slaves bequeathed to her 
by her iaishand’s will—and thes se eight slaves, together with two 
others belonging to the estate of R., were then div ided between the 
sons W. and E. and the children of A., the husband of A. assenting, 
The negroes so divided were always afterwards, from 1810 up to 
the filing of this bill in 1841, held in severalty by the said parties, 
according to the said division, and claimed and enjoved as their 
own. M., the tenant for life, died in 1839: Held, that the chil- 
dren of A, who were then infants, but are now adults, not object- 
ing to the said division, it must, ee ta by the long posses- 
sion under a claim of several right, be binding upon the. parties, 
although at the time it was made there was no ans ion on 
the estate of the intestate R., nor on the estate of A., and that 
the parties can now, since the death of AL, only claim a division 
of the remainder of the slaves in which she had a life estate. 

2. Held, further, that if a distributive share in an intestate’s estate con- 
sistiny ef slaves, must be assigned by writing in the same manner 
that the slaves specifically must be, vet after a delivery of the 
negroes to the donees, their division of them, and the consequent 
possession by each of the parties in severalty for nearly thirty vears, 
this possession must be held adverse to, and will bar, the donor, or 
would authorize the presumption of a @iff in writing or anything 
else requisite to support it. 


This cause was transmiited to the Supreme Court, by con- 
sent, from the Court of Equity of Ricumoyp, at Fall Term, 
1843, 

The following facts appeared from the pleadings and proofs: 
In 1792, William Love the elder, died, having made his will, 
and bequeathed to his wife Marvy for life four slaves, therein 
named, with remainder after her death to her four children, 

William, Ann, Richmond and the present plaintiff, Exas- 
(105) mus Love. Ann Love married Peter HW. Cole and died 

before 1810, leaving her husband surviving her, and also 
three children, namely, Ann Jennings, W iliam L. Cole, and 
Marv, the wife of Walter F. Leake; and Walter F. Leake, 
shortly before the filine of this bill, administered on the estate 
of Mrs. Ann Cole. Richmond Cole. one of the legateees, died 
intestate in 1810, under age and without issue; and his next 
of kin were his said mother and brothers Wilham and Erasmus, 
and the said three children of his deceased sister, Mrs. Cole, 
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as representing her. In 1835, the plaintiff procured letters of 
administration of the estate of Richmond, deceased. In 18386, 
Mary Love, the mother, assigned to the plaintiff Erasmus Love, 
by deed, all her interest or distributive share of the personal 
estate of her said deceased son, Richmond. In 1839, the said 
Mary, the widow, died, and the plaintiff administered also on 
her estate. She left a considerable number of slaves to be 
divided under her husband’s will, among those in remainder 
being the original stock, or a part of them, and their inerease 
during her long life estate. William Love, the son, died, leaving 
a will, of which his son Richmond Love is the executor. 

The bill was filed on 17 November, 1840, and sets forth 
the names of thirty or forty slaves as being of that stock, and 
the persons having possession of them, and also states that 
there are many others of whose names the plaintiff is 1gnorant. 
Among them are three, called by the names of Marshall, Pink- 
ney and Aggy, and stated to be then in the possession of the 
plaintiff. The bill also scts forth the names of certain other 
negroes, and states them to be then, and to have been long 
before the death of the tenant for hfe, in the possession of the 
said three children of Mrs. Cole; and that they are of greater 
value than their mother’s share, or one-fourth, under her father’s : 
will, and their own fourth part of the said share of their 
deceased uncle, Richmond; and it insists, thereupon, that no 
further allotment should be made to them or to Leake as the 
adininistrator of Mrs. Cole. The bill then charges that the 
other negroes (whieh it states to be in the possession of the 
plaintiff and of Richmond Loye, the younger, the execu- 
tor of Williain Love, the younger) are divisible between (106) 
those two persons only; and that, in such division, the 
plaintiff is entitled to one-fourth of the whole under ‘his father’s 
will, and one-fourth of the share of Richmond in his own 
original right as one of Richmond’s next of kin, and another 
fourth as the assignee of his mother as another of his next 
of kin. 

The bill is filed against Richmond Love, the executor, his 
father, William, the younger, and against Leake, the aduuinis- 
trator ‘of Mrs. Cole, and charges that they refused to make the 
division, as claimed by the plaintiff, under divers unfonnded 
pretenses, among which are these: that a division had already 
been made of the negroes or some of them, and that the plain- 
tiff obtained his share of those so divided; and that Mary 
Love, the mother, had relinquished or surrendered to all her 
children, or their representative, her interest as one of the 
next of kin of her deceased son Richmond, in and to the 
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negrocs in question, or some of their; whereas, the bill charges 
that there never was a valid division of any of the negroes, 
and that Richmond, deceased, never got any part thereof in 
his lifetime, and that since his death no one had authority to 
make any division for him until the plaintiff administered on 
his estate, and that he hath not since made any such division; 
and further charges that the said Mary, the mother, never 
did, in any competent way, rclinquish said interest. And 
the bill prays that the parties may be declared to be entitled 
as before stated, and a division decreed aceor dingly. 

The answers state that Mrs. Love surrendered cight of the 
staves, in which she had a life estate, to wit, Bob, Delphia, 
Leice, Marshall, Pinkney, Tom, Agev and Tone ; and that 
Richins nd Love was entitled also to two negrocs, named Cesar 
and Tom, specifically bequeathed to him in his father’s will; 
and that, soon after the death of Richmond, with the knowl- 
edge aud consent of Mrs. Love, thoze teu negrocs were divided, 
and im that division one-third part was allotted to W illiam 
Lore, ene-third part to the plaintiff Erasmus, consisting of 
the three negroes, Marshall, Pinkney and Aggy, aud the 
remaining third part to the surviving husband and ehil- 
dren of Mrs. Ann Cole, deceased; and that under that (107) 
division, the said Lae have enjoyed in severalty the 
negroes so allotted to them ever since, and, particularly, that 
many years ago the Poles ‘iff sold the said slaves, Marshall, 
Pinkney ¢ and Agev. The answers further state that the other 
negroes, or most of them, in which Mrs. Love had a lite-estate, 
came to the possession of the plaintitt after her death, andl that, 
shortly after he filed this bill, he remaved them or most of them 
out of the State. And the answers also state that Alrs. Love, at 
the time she executed to the plaintiff the assignment of her 
distributive share of her son Richmond’s estate, was, from 
extreme old age and infirmity of body and mind, in a state of 
dotage, and incapable of making any rational disposition of 
property or any contract; and, therefore, insist that the assign- 
ment is void, and that her share ought to ‘be distributed amongst 
her next of kin, who are also the next ef kin of the mnitestate 
Richmond. 

Replication was put in to the answers and testimony taken, 
and the cause being set for hearing, was removed to the 
Supreme Court. 
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Strange for the plaintiff. 
No counsel in this Court for the defendants. 
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Reurrin, C. J. Upon the pleadings there are two material 
questions, on which the parties desire the judgment of the 
Court. The first is, what slaves are subject to the division 
that is sought? And the second is, whether the plaintiff is 
entitled, as the assignee of his mother, to her share of those 
negroes that may be allotted as the portion of her son, Rich- 
mond? As to the first point, it is to be observed that all the 
slaves bequeathed to the widow for life, and their merease are 
of course now to be divided, unless there has already been a 
division of some of them; and that the division now to be 
made is, in the first place, into four equal shares—one for the 
plaintiff in his own right; one to him as administrator of his 
brother Richmond; one to the executor of Willian Love, de- 
ceased; and the other to the defendant Leake, the administrator 
of Mrs. Cole. As vespeets the proportions in which the 
parties are entitled, as thus stated, there can be no dis- (108) 
pute. The real controversy appears to be, whether the 
former division, which is insisted on by the defendant, shall, 
as far as it ent, stand; or whether it shall be annulled, and 
thus let in the plaintift to the benefit of the increase of the 
slaves allotted in that division to the other owners, both im his 
origial right and as the assignee of his mother. 

Upon the matter of fact, it appears that in January. 1811, 
the year after the death of Michmond Love, ten negroes, com- 
prising two, which he had owned im severalty, and might in 
which his mother gave wo her life-estate to these entitled ip 
remainder, were, as property belonging to the parties, jointly 
and equally divided into three shares, and one of then assigned 
to the plaintiff, another to Wilhain Love, then living, and the 
third to Mr. Cole and his three children as representing Mrs. 
Cole, then deceased. Under that division the parties took 
immediate possession of the slaves allotted to them severally, 
and held, used and disposed of them as their own in severalty, 
Without any claim set up by any of the parties to the negroes 
held by the others, or dissatisfaction expressed, as far as 
appears, until this litigation was begun. Ars. Love resided i 
Richmond County, as did also the other parties, all being mem- 
bers of the same fanitlv; so that it ean not for an instant be 
doubted that she was fully aware of what was done, and gave 
her approbation to it. Indeed, the very substratum of the 
proceeding was her own act; that is, the surrender of her life- 
estate in eight of the negroes. The very object of that sur- 
render must have been a division between her children and 
grandchildren, amoug whom the division was actually made. 

Can it be supposed, then, that she intended to claim, on, 
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rather, that she did not then disclaim and relinquish her interest 
or share in that portion of the slaves, which she might have 
claimed as one of the next of kin of her deceased son? Why 
surrender all if she meant to claim back a part of those eight ? 
In the same manner, doubtless, she acted in reference to the 
other two slaves, which Richmond owned in severalty. 
(109) They were put with the eight the widow had given up, 
and all ten divided as one fund, or as forming a eol- 
mon property, divisible hanenel ally into three parts; that is, 
one for the two brothers, Wilham and Erasmus, each, and one 
for Mvs. Cole’s children. It is true that was not legally correct ; 
for the division, strictly speaking, should have been into four 
parts, of which the two surviving brothers were entitled to 
one each; Cole, as surviving husband. entitled to anether; and 
the fourth was the shave of Richmond, deceased, and was again 
divisible between his mother and brothers, and the children 
(not the husband) of Mrs. Cole. Dut it is manifest, if the 
nother gave up her claim to her distributive share, as she had 
given up her life-estate, that for every purpose, except that 
of determing the mrerest of Afr. Cole and his children as 
between themselves, the division would be into three parts. The 
plaintiff, for example, being entitled under his father’s will to 
one-fourth part, and, as one of Richmond’s next of kin, to one- 
third of another fourth part, was thus entitled to get one-third 
of the whole. That is just what he did get, and what his 
brother William also got. For the purposes of justice, there- 
fore, to those two persons, the division effected all that the most 
formal and conelusive partition, through the medium of ad- 
munistrations on the estates of the deceased brother and sister, 
could have done, excepting only that it might not be valid as 
between Cole and his ehildren, and. therefore, might at the 
instanee of one of them he disturbed. But it is very plain, 
that at this distance of time the plaintiff ought not to annul 
the partition, on the ground merely that other persons, by 
possibility, may have it in their power to repudiate it. The 
plaintiff ought to make it appear that some one, who has the 
power, has rescinded what has been done. But here the con- 
trary is seen to be the case. By the bill it appears that none 
of the negroes, allotted as the third of Mrs Cole, was taken 
by Mayr. Cole, but that they are all in the possession of the 
ehildren of his deceased wife; and in consequence of that 
(110) feet, the plaintiff seeks to exelnde those children from 
any further share of Richmond's part of the negroes, 
which are still to be divided. Now, if that be true, the whole 
difficulty is at once esplained. and we see another motive in- 
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ducing Mrs. Love to give up both her life-estate and her dis- 
tributive share of Riehmond’s estate, at least as far as those 
negroes constituted a part of it. She gave up her interest to 
her children and grandchildren, and Mr. Cole in return, gave 
up to his children his interest, which was, in part of the negroes, 
and which, in addition to what those children got from “their 
grandmother, made their interest also one- third of all those 
negroes. The Court can not doubt that such was the true nature 
of that transaction. The deed or instrument of partition itself 
is not before the Court. But its contents are stated by a wit- 
ness, without objection to his evidence on the score of the non- 
production of the paper; and it appears in that manner that 
Mr. Cole was a party to the division of 1811, in which that 
share, which he might have claimed for himself, was allotted 
to his children. Indeed, he became bound to William Love in 
a heavy penalty, that the present plaintiff, who was nincteen 
years old, would upon coming of age abide by the division then 
made. From that time to the present, the plaintiff does not 
shew the least dissatisfaction on the part of either Cole or his 
children with what was then done. On the contrary, it is to be 
collected from the bill, that those persons insist on that trans- 
action as a binding partition pro tanto; for it states the chil- 
dren to be in possession of the negroes then allotted to thei 
and their increase, claiming them as their own; aud here is 
nothing to create a suspicion that their father wishes to dis- 
turb them if he could. But whatever doubt might have been 
afiected on that point, there 1s now no room. for any; inasmuch 
as Leake, the administrator of Mrs. Cole, and therefore having 
the formal and legal right to succeed to her rights, so far from 
disturbing that division, insists on it in his answer, as haying 
been made and as being obligatory. 

The bill does not seck to impeach it on the ground of the 
plaintiff’s infaney at the time it was made. But if it had, 
the attempt would have been unavailing; for the plain- 
tiff accepted the negroes allotted as his tia re, kept them (111) 
ten or fifteen years after his full age, and then sold them 
as his own in severalty. 

To the wiew that has been thus taken, the bill raises two 
objections: one is, that Mrs Love did not in “any competent 
way” relinauish her interest in those negroes, as one of the 
next of kin of Richmond Love. This we suppose to mean that, 
as this transaction oceurred after 1806, a writing was requisite 
to the transfer of her meght in the slaves. We will not now 
undertake to determine, whether a distributive share in an 
intestate’s estate consisting of slaves, must be assigned by writ- 
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ing in the same manner that the slaves specifically must be. 
If it inust be, because it is within the mischief provided for in 
the Act of 1806, then it will follow, that this case is within the 
provision to that act, because there was an actual possession 
by the donees until the death of the donor intestate. If, how- 
ever, a gift in writing be necessary, yet 1t would be dispensed 
with by “the delivery of the nezeoes to the donces, their division 
ot them, aud the oe possession by each of the parties 
in sever alty for nearly thirty years. ‘The possession thus taken 
and held was adverse to the owners (Powell v. Powell, 21 N. C., 
319), and, in analogy to the operation of the statute of limita- 
tions at law, would bar the donor, or indeed would authorize the 
presumption of a gift in writing or anything else requisite to 
support it. And this 1s more especially proper in this case, 
since there is so strong probability that the relinquishments 
of Mrs Love and Mr. Cole were the one the consideration of 
the other. 

The other objection raised in the bill is, that there was not 
“a valid division,” because there was no administrator of the 
intestate Richmond Love. But we think that circumstance 
can not im this Court impair the obligation of the division, 
followed up as it has been by such long possessions in severalty 
and other acts of ownership and disposition. We need not 
Inquire whether at this day the ees as aO asta or of 
Richmond, could maintain an action at law for the slaves Cesar 

and John, who belonged to the intestate exclusively. 
(112) Admit that he could, and that the other negrocs stood, 

as to that point, on the same ground, yet it would be 
clearly improper to allow him equity to rip up this partition, 
which was made by the persons entitled to the property, in the 
view of the court of equity, and, in truth, according to their 
respective interests or shares as fixed in the court of equity. 
The plaintiff did not administer for the purpose of satisfying 
debts. Ilis intestate owes nothing; it is not. pretended. The 
plaintiff is, therefore, but an administrator purely in trust 
for the next of kin of his imtestate brother. If he were a 
stranger, he could not disturb the arrangement which his cestuis 
que trust had made; much less can he do so, when, as one of 
the next of kin, he himself joined in the partition and has 
enjoyed his share under it. As the ease stands, the next of kin— 
there being no ereditors—were the real owners of the property, 
and the legal title, subsequently got by the administration, but 
a shell. It may be used to protect, but not to annoy the true 
owners. It was proper enough to obtain the administration 
with a view to a division of the other negroes, when the re- 
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mainder would fall into the possession upon the death of the 
widow. But as to the ten negroes that were divided in 1811, 
to wit, Bob, Delphia, Leice, Marshall, Pinkney, Tom, Aggy and 
Isaac, and Cesar and another Tom, which two last were be- 
queathed specifically to Richmond Love by his father, William, 
the elder, the Court is of opinion, and so declares, that the divi- 
sion thereof then made is binding and conclusive on the parties 
before the Court. It is true the Court can not pronounce it to 
be so as aginst the children of Mrs. Cole, because they are 
not made parties to this cause. But we have no reason to sup- 
pose from the bill or from the answer of Leake, who married 
one of them, that those persons are dissatisfied or wish to dis- 
turb what has been done. But they have only a subordinate 
interest, namely, as representing the sister of Richmond in the 
division of his estate. As to the primary division, all the neces- 
sary parties are made; since, in that, Leake represents his intes- 
tate, Mrs. Cole, and his acts conclude the interests of 
Cole, the surviving husband, and the plaintiff represents (113) 
his intestate Richmond. It is, therefore, not indispen- 
sable to make the children of Mrs. Cole parties to this cause 
to enable the Court to make any decree, although we can not 
decide every part of the controversy unless they shall be made 
parties. The bill seeks, first, a division of the negroes given 
in remainder, including some that have already been divided; 
and that in such division a full share or fourth thereof shall 
be allotted to the plaintiff as administrator of Richmond Love, 
deceased. Upon that we have declared that the division which 
was made of ten slaves in 1811, is conclusive on the plaintiff 
and the defendants in this suit. But as to the other slaves in- 
cluded in the bequest in remainder, and their increase, there 
is no objection to the division as prayed; and the respective 
parties must in a reasonable time produce, all of said slaves, 
thus to be divided, before a commissioner of the Court, to be 
valued and allotted into four equal parts, whereof the plaintiff 
is entitled to one in his own right and to another as adminis- 
trator of Richmond Love, deceased, and the defendant Leake, 
as administrator of Mrs. Cole, and the defendant Richmond 
Love, as the executor of his father, Wiliam Love, is cach 
entitled to one share. And there must also be a reference to 
ascertain the profits made, and by whom, or the reasonable 
hires, aceruing from those slaves since the tenant for life 
died. 

The bill likewise seeks that the share, that may be thus 
allotted to the plaintiff as administrator ‘of Richmond Lov e, 
may be again divided or distributed; and therein the plaintiff 
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claims a double share, that is to sav, one as brother of the 
intestate and one under his mother’s assionment. The validity 
of the assignment has been attacked. But from the reading 
of the depositions, the weight of the evidence seems to us 
decidedly in favor of her capacity to make the decd of gift, 
and especially as she might be expected to be naturally 
relied to bestow such a bounty on ae only surviving child. 
But the Court can not proceed to a decree on this part of the 
case, nor make anv declaration, because the children of Mrs. 

Cole, who died before her brother, are some of his next 
(114) of kin, and are necessary parties to a suit for the dis- 

tribution of his estate. Therefore, the plaintiff must 
bring them in, or, as to this part of the case, the bill will, after 
a reasonable time, be dismissed with costs, and thus let another 
and proper proceeding be instituted for the distribution of 
Richmond Lovye’s estate separately. 


Per Curiam. DECREED ACCORDINGLY. 
Cited: Filhour v. Gibson, 39 N. C., 460; Outlaw v. Farmer, 


U1 Ne Cy 36%. Me Veill: x. cede 83 N. C., 511; Baker v. 
R. R., 91 N. C., 310. 


JAMES O. HALE and wife v. SAMUEL C. GAUSE. 


Where a husband intends by a bill in equity to impeach a marriage 
agreement made between him and his wife before marriage she 
must be a party defendant to the bill, and not be joined w ith him 
as a plaintiff, 


This cause was removed on affidavit to the Supreme Court, 
from the Court of Equity of Brrnswick, at Fall Term, 1843. 

The bill states that the plaintiff, James O. Hale, married 
the other plaintiff, Ann C. Hale, who was a sister of the de- 
fendant, in 1832—that before the marriage and in consideration 
of the intended marriage, articles under seal were exceuted by 
the plaintiffs, in which they agreed to convey to the defendant, 
as trustee, all the real estate and the slaves which belonged to 
the then intended wife, to be held by htm in trust for the wife 
for life, remainder to the heirs of the body of the wife by the 
said husband to be begotten. remainder to the wife and her 
heirs and assigns forever. That this marriage settlement was 
also signed, sealed and exeented by the defendant, and a copy 
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of the same is appended to and made a part of the bill. The 
bill then alleges that the said deed of covenant was obtained 
from the said plaintiffs by the artful contrivanee and fraudalent 
inanagement of the defendant and his mother. The prayer 
of the bill, nv this respeet, js that the said instrument be de- 
creed to be delivered up, canceled and declared void. And 

In ease that can not be effected, the bill proceeds to (115) 
state that the defendant, as trustee, has mismanaged 

the trust fund by selling one of the slaves mentioucd in the 
said deed, and that he has appropriated the money received 
from the sale to his own use. The bill further states that the 
defendant is an unfit person to be a trustee, on account of his 
mental infirmities, and also on account of his misconduet in 
the management of the trust fund. The bill then prays that 
the defendant may be deerecd to account for the price of the 
slave so sold; and that he be removed from the office of trustee 
under the said marriage settlement, and some fit and proper 
person, be by the Court appointed trusice. 

The defendant in his answer admits the execution,, bv him- 
self and the plaintiffs, of the marriage articles, as stated in the 
bill; but he denics that the said decd of settlement was obtained 
by any fraudulent contrivance of himself or his mother. He 
alleges that the said instrument was well understood by the 
plainti ffs when they executed the same, and that they intended 
and did exceute the same, for the purposes therein mentioned. 
The defendant then avers that the slave sold by him had _ be- 
longed to him, and, at the request of his mother, he consented 
that she might be inserted in the said marriage settlement as 
being the property of his sister, but that he was to receive one 
hundred and fifty dollars for her. He admits that he has sold 
her to a man in South Carolina for $334. He states that he 
demanded of both the plaintiffs the $150; but that they refused 
to pay him, and requested him, the defendant, to keep her as 
his own property, as they were displeased with her. The de- 
fendant further insists that, if he should be decreed to account 
for the said slave, he ought to be allowed in the account the 
said stn of one hundred and fifty dollars and interest. Ile 
denies that, as trustee, he has misinanaged the trust fund, or 
that he has anv design to mismanage it, or that he is mentally 
or morally incapacitated to act as trustee. 

The answer was replied to, depositions were taken, and the 
cause set for hearing 


Strange for the plaintiffs. (116) 
No counsel in this Court for the defendants. 
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DanteL, J. First. As to the allegation in the bill, that the 
niarrlage articles were obtained by fraud, there 1s no evidence 
in the cause to sustain it. And if there was such evidence the 
Court could not look at it in the manner this bill is framed. 
Tf the husband wished to have the aforesaid allegation inquired 
into, his wife and children, who have an adverse interest, should 
have been made defendants. As the bill is now framed, we 
are impelled to see and know that the allegation is only made 
by the husband, and the wife has no power to gainsay or con- 
tradict it if it were false. 

Secondly. The defendant admits that the slave Sally was 
included in the marriage articles as one of the slaves then 
belonging to his sister. He admits also, that he is the trustee 
in the said settlement, and executed the same by signing and 
sealing it. Fle also admits that he has sold the slave Sally to 
a man residing out of the State. This conduct on his part 
was a breach of trust; and he must be decreed to account for 
the price of the said slave. As to the #150 credit which he 
demands, he may make what proof he is able before the master 5 
he has as vet filed no proofs in the cause tending that way. 
As to the allegation in the bill, that the defendant is an unfit 
person to be a trustee wnder the said marriage settlement, 
there are depositions filed in the cause on that question. It 
must, therefore, be referred to the master, to inquire and report 
whether the defendant is au unfit person to be continued as 
trustee, either from his former mismanagement, or from his 
mental incapacity, and if he is found unfit, the master will 
report a proper trustee. 

Per Curram. DECREED ACCORDINGLY. 


Gare 
WALTER A. WINBORN ect al. «. RALPH GORRELIL et al. 


1. A contracted with B for a tract of land and gave two bonds for the 
price, one for $],000 and one for $500, B giving a bond to convey 
the title to A when the price was paid. B afterwards surrendered 
the bond for 4500 to A and died, the other bond being unpaid and 
no title conveved, and transferred the bond for $1,000 to his infant 
erandchildren, to whom A was appointed guardian, giving the 
usual guardian bond. A afterwards conveved this land to a 
trustee for the purpose of paving certain debts, and died insoivent: 
Held, that the infants were still entitled to hold this land as a 
security for the bond of $1,000, in preference to the creditors 
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secured by A’s deed of trust, and that it was just and proper they 
should do so, before resorting to the securities in the guardian bond. 

2, Until an actual conveyance, under a contract for the saJe of land, the 
estate is a security for the purchase-money, analogous to a mort- 
gage, 


3. An infant’s action at law on a bond due to him by his guardian Is not 
even suspended by such guardianship, and the infant may sue on it 
by his next friend; but, even if suspended, the suspension would not 
work an extinguishment of the debt, but would cease with the 
guardiansbip, as in the case of a debtor administering on his 
ereditor’s estate. 


4, Certainly in a Court of Equity such an extinguishment would not be 
permitted, but every security necessary for the satisfaction of the 
debt would be kept on foot, against any act of the debtor himself. 


5. Though a person, claiming land under a contract of sale and not hav- 
ing paid the purchase-money, obtain a decree of a Court of Equity 
against the heirs of the vendor, who is dead, requiring them to 
convey the legal title, yet such decree of itself will not conv ey the 
legal title. 


6. The purchaser of an equitable title takes it subject to prior equities. 
It is only the purchaser of the legal title, without notice of a prior 
equity, who can hold against such equity. 


This cause was removed by consent from the Court of Equity 
of GvILForp to the Supreme Court, at Fall Term, 1843. 

The bill set forth, substantially, the following facts: In 
April, 1836, Wilham Hanner purchased from his father- 
in-law, Nathan Armfield, a tract of land, which is (118) 
described, at the price of $1,500; and gave therefor one 
bond for $1,000, payable 25 December, 1836, and another bond 
for $500, payable 25 December, 1837. And Armfield gave to 
Hanner a bond in the penalty of $3,000, with condition to con- 
vey the land in fee, upon the payment of the money mentioned 
in those bonds. In January, 1839, and while very sick, Arm- 
field surrendered to Hamner, as a gift, the bond for 8500, to be 
canceled; and it was done. At the same time, by way of do- 
nation and advancement, Armfield gave the bond for $1,000 
to his three grandehildren, Alexander, Alfred and John Han- 
ner (who were infant children of the said William Manner) 
and endorsed the same to them. In a few davs thereafter Arm- 
field died intestate; and William Wanner administered on his 
estate, and was also appointed the guardian of iis three chil- 
dren, and got possession of the bond for 81.000. In 1840, Wil- 
liam Tanner filed his bill in the Court of Equity against the — 
heirs-at-law of Nathan Armficld, one of whom was his own 
wife, who was a daughter of Armfield; and therein he set forth 
the facts as above siated, and thereupon iusisted, that in con- 
templation of law the whole debt for the purchaseanoney of 
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the land was paid or extingmished by his having been appointed 
administrator of Armfield, and the guardian of his own children, 
who were the assignees of the bond for ¥1,000, and praved that 
the heirs-at-law might be compelled to perform the contract 
specifically, and convey the land to hin, W. Hanner, forthwith. 
the heirs entered no appearance, and the bill was taken pro 
confesso and the cause heard ev porte in October, 1842, and 
a decree entered, which, without declaring the payment of any 
part of the pureh ase-money, decreed that the defendants therein 
should execute a conveyance for the land in fee to W. Tanner, 
and be perperally enjoined from disturbing his possession. 
Nothing has ever been done under the decree. In February, 
1843, William Hanner died intestate aud insolvent. But, five 
davs before his death, he exeeuted to Ralph Gorrell, one of 

the defendants ( who had be@h his solieitor in the above 
(119) mentioned suit), a deed of assignment of all his prop- 

erty, as a security for certain debts mentioned therein, 
and pen trust to sell or dispose of the estates conveyed, and, 
out of the proceeds, satisfy those dehis, or such part thereof as 
such proceeds would satisfy. In that assignment the land in 
question is included. and is described theremm as follows: “One 
tract of land, containing 400 acres, more or less, it being the 
land on which Nathan Armfield formerly lved, and which the 
suid HIauner claims under a title bond eo by the said 
Armfield to him, ‘and under a decree of the Court of Equity 
tor Guilford County.” 

The present bill was filed in June, 1843, by Alexander, 
Alfred and John Hanner, and by Walter A. Winborn, who was 
the surety of William Hanner for his guardianship of his three 
sons, against Ralph Gorrcll, the trustee, and the creditors pro- 
vided for in the deed of trust, and, by amendment, also against 
the heirs-at-law of Nathan Armficld and of William Hanner; 
and, after setting forth the facts as above stated, it charges that 
Wilham Hanner never, in fact, paid any part of the debt of 
*1,000, nor accounted for the same by charging himself there- 
with in his evuardian aecounts, nor put out any sum at interest 
for the wards; and therenpon it prays that the land may be 
declared to be a seeurity for that debt and mirerest, and that it 
may be paid by the trustee, or raised by a sale of the land under 
the dircetions of the court. and that all proper parties may be 
decreed to join therein. 

Answers were - in by Mr. Gorrell and the creditors se- 
cured by the deed: but they do not materially vary the case as 
before statea, as to the watters of fact. They insist, that the 

nfant plaintiffs have an adequate seenrity for their demand in 
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the responsibility of the other plaintiif, Winborn, as surety for 
the guardianship; that the debts provided for in the decd are 
just, and will be lost, or a part of them, 1f the plaintiff should 
obtain a decree; and that the ereditors had no knowledge of the 
debt now claimed by the plaintiffs, and believed from the 
decree obtained by William Tanner, that he had thereby 
become the owner of the land, and could convey it. It (120) 
is admitted, however, by Mr. Gorrell, that he knew the 
debt was not, in fact, paid: and he says that he would not have 
acted as trusice had he been present when the deed was exe- 
cuted, but he was induced afterwards to aceept the deed, lest 
all its provisions might fall through. It 1s also admitted by 
Mr. J. Sloan, one of the ereditors, that he was the only ereditor 
who was present at the execution of the deed, or was active in 
its preparation, and that William Hlanner then mentioned the 
debt of $1,000 as still existing. 

Replication was taken to the answers and the cause set for 
hearing, when it was removed to the Supreme Court. 


Graham for the plaintiff. 
Morehead for the defendant. 


Rourrim, C. J. Tf the bill were against Wilham Hanner 
alone, even these defendants would not, at least they do not, 
question the proposition that the land would be a security for 
the debt due on the bond given to his children by their grand- 
father. By the express terms of the sale, the purchase-money 
was to be paid before Hanner was to have a deed. He did not 
even pretend in his bill that Armfield meant to discharge him 
from that provision of the contract, when he gave one “of the 
bonds to him and assigned the other to his children. If there 
had been such an understanding or intention on the part of 
Armfield, why did he not convey the land at the same time? 
The only auswer must be, that it was well understood that the 
legal title was still withheld, as a seeurity for the provision the 
grandfather was making in his last iMness for his grandsons. 
So Hanner’s own bill treated the ty ansaction; for it admits that 
he was bound to pay the whole purchasc-money before he could 
eall for a eonvevanee, and puts lis mght to eall for it in that 
sit upon the eon that he had pa ud it—not in fact, but upon 
a legal principle, by wav of extinguishment by means of lis 
being the guardian of the infant proprietors of the bond, and 
thus. being the hand to pay and reecive. Therefore, unless that 
principle were applicable to the case, it stood upon the 
common doctrine of the court of equity, that until an (121) 
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actual conveyance, the estate is a security for the purchase- 
money, analogous to a inortgage. Oliver v. Dix, 21 N. C,, 
605; Green v. Crockett, 22 N. C., 390. Now, it was an entire 
mistake to suppose that the principle of law relied on had any- 
thing to do with the case. The action at law on the bond was 
not even suspended; for, although the debtor was the guardian, 
yet the action on his bond would not be in his name, but in that 
of the infants themsely es, the assignees of the bond, by a next 
friend. But even if it were suspended, it would only be during 
the guardianship; and that being the act of the guardian him- 
self and the law, and not of the infant creditor, the suspension 
would not work an extinguishment, but be only. temporary and 
cease with the guardianship, as in the case of the debtor admin- 
istering on the creditor’s estate. Veedham’s Case, 8 Rep., 136. 
But certainly, however it might be at law, a court of equity 
would never enforce against any person, and much less against 
infants, any such principle of extinguishment, but would relieve 
against ibe ‘and keep on toot every security necessary to the sat- 
isfaction of the debt, against any act of the debtor himself. 

It may be true, that the wards might charge their father on 
his bond for the purchasc-inoney, and also mahi eharge him 
and his surety on the guardian bond; but that doeg not preclude 
them from insisting also on their real security. Indeed it 1s just 
and proper, they should have recourse to that in the first in- 
stance, as the property of the debtor himself, in exoneration of 
his surety. Bunting v. Ricks, 22 N. C., 180. There was then 
no satistaction of the debt in question, as is obvious in Hanner’s 
own bill: and, consequently, he had no right to a conveyance, 
and upon the bill of his children against him the land would be 
declared a security for the debt, and disposed of accordingly. 

The decree in that cause made no difference. The present 
plaintiffs were, none of them, parties in that suit, and, there- 
fore, not bound by the decree proprio vigore. If a convevance 

had been, actually made under it, the plaintiffs would 
(122) still have been entitled to relief against Hanner himself, 

beeause obtained in bad faith towards those creditors, 
and with the view to defeat them of a seeurity to which they 
were entitled. But there has been nothing done under the de- 
cree, and, therefore, the legal title is still outstanding in the 
heirs of Armficld, and the plaintiffs may insist upon it as se- 
curity for their debt, actually subsisting. The decree of a court 
of equity is not a legal title. It professes only to require the 
person to convey the title by executing a deed. Ferebee v. Proc- 
ter, 19 N. C., 489. And this brings up for Cons aeration the 
defense set up by the trustee and ereditors claiming under Hap- 
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ner’s assignment, as peculiar to themselves, and founded on 
merits Independent of those of Hanner and himself. They claim 
to be just creditors, who have honestly obtained a security for 
their debts without a knowledge of the plaintifi’s equity; and, 
therefore, entitled to hold it. But they were mistaken in sup- 
posing that they had obtained a conveyance of this land as a se- 
curity. ‘They say, they relied ou the decree as determining the 
rights of the parties and constituting a title. But we have seen, 
that is not so. The deed is only an assignment of an equitable 
title, and then, were these persons purchasers instead of credit- 
ors, the estate itself must answer all claims to which it would 
have been subject in the hands of the assignor. It is only the 
purchaser of the legal title without notice of a prior equity, who 
can hold against such equity. Polk v. Gallant, 22 N. C., 395. 
In the case before us, there is not only not a conveyance of the 
legal title, but there is a plain reference on the face of the deed 
to the decree and covenant as constituting the only title of Han- 
ner, and those documents would have enabled all these persons to 
have discovered the true state of the case, not to speak of the 
actual knowledge of the trustee and the active creditor m get- 
ting the deed. But it is useless to consider the particular cir- 
cumstances, as the defendants are but the assignees of an equity, 
and get only what the assignor had, which was the right to have 
this land, when he had paid to his three children the debt which 
he owed them for the residue of the purchase-money. 

The Court takes nothing from the defendants, which they (123) 
or Hanner ever had; but only say, the defendants can not 

take from the plaintiffs a security which they honestly had be- 
fore the defendants got theirs and which they have done nothing 
to impair. Therefore, the land must be declared to be a security 
for the sum due on the bond for $1,000, and it must be referred 
to inquire what that sum is; and, as both sides wish the land 
sold, when the debt shall be ascertained, a sale will be decreed, 
and, after paving the plaintiff’s debt and interest, and costs, 
the balance will go to the trustee to be applied under his as- 
signment. 


Per CurraM. DECREED ACCORDINGLY. 


Cited: Smith v. Brittain, post, 355; Long v. Barnett, post, 
637; Hlarris v. Harrison, 78 N. C., 213-215; Todd v. Outlaw, 
79 N. C., 237; Ruffin v. Harrison, 81 N. C., 220; JMast vo. Raper, 
81 N. C., 334; Wharton v. Moore, 84 N. C., 481; Durant v. 
Crowell, 97 N. C., 373; Barnes v. McCullers, 108 N. C., 52. 


93 


1 8) 


DA Pe Se PRES COG. Ps 


AMITLLER t. ELLISON, 


JOHN MILLER v. WENRY ELLISON et al. 


A testator by his last will bequeaths certain slaves to A and B, and 
devises and bequeaths all the rest of his estate to the said A and B; 
and then directs his executor to use all lawful ways and means to 
procure the emancipation of the said slaves—and if they can be 
emancipated then the said property to go to them, if they can not 
be emancipated, the property to belong absolutely to A and B. 
The executor files a bill stating that he is unwilling to give the 
bond required by law on the emancipation of a slave, and praying 
the advice of the court as to whether the next of kin and heirs 
of the testator, or A and B are entitled to the property, and a 
decree that they may interplead; and making only the said A and 
Band the said next of kin and hetrs parties: Held, that the bill 
must be dismissed because the exectuor has not made the slaves 
parties defendant, either by the Attorney General or by some re- 
lator. 


This cause was removed by consent from the Court of Equity 
of Ranporru, at Spring Term, 1843, to the Supreme Court. 
The bill was filed by the plaintiff, as executor of Simeon Me- 
Masters, deed., and set forth that the said Simeon, after having 
duly made his Jast will and testament, of which he ap- 
(124) pointed the plaintiff exceutor, died about 1840. In the 
second Clause of this will the testator gave to Henrv EI- 
lison and Jessee Kemp a tract of land containing 150 acres, In 
the third claus ca he Caveto Lenry Ellison his slave C yeecy, aad 
to Jesse Kemp his slave Aaron. In the fourth clause, he be- 
queaths all the residue of his estate, consisting of “horses 3, cat- 
tle,” ete., to Henry Ellison and Jesse Kemp. In the ffth clause, 
the testator enjoins it upon his executor to use all lawful ways 
and means to emancipate the slaves Creecy and Aa aron according 
to the laws of this State. The will then proceeds, “and if, at 
any time, their liberation shall be effected according to law, 
whether they shall continue to reside in this State, or consent 
to remove as now required bv law. that then, on their becoming 
legally free and emancipated, my will and desire is that all the 
property and estate, whether real or personal, shall be vested in 
them, the said Creecy and Aaron, to their own use and behoof 
forever, so far as they may be ¢ capable of holding the same, or 
so much of the said property and estate as mav not have pre- 
viously been expended by the aforesaid Henry Ellison and Jesse 
Kemp, who, in the event of such emancipation as aforesaid be- 
ing effectuated, shall be considered as trustees only holding for 
the uses and intents herein last expressed and set forth; but in 
case such liberation shall not take place, then and in that case 
all the devises and bequests herein made to the said Henry Elh- 
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son and Jessee Kemp are to be absolute, unconditional and for- 
ever, as herein expressed in a former part of this my will.” 

The plaintiff then states, that he is unwilling, and refuses to 
execute the bond, required by the act of Assembly, in eases 
where slaves are directed by will to be emaneip vated, and calls 
on Kemp and Eilison on the one hand, and, on Ale other hand, 
the other defendants, who are the next of kin and heirs at law of 
the testator, to interplead. And he prays the court to make a 
decree accordingly; and also to aid him in the construction of 
the will, and in the execution of the trusts. 

The answers of the heirs and next of kin state, that 
they have never set.up any claim to the property. The (125) 
defendants Ellison and Kemp claim the property, alleg- 
ing that as the executor refuses to make any attempt to 
effect the emancipation of the slaves, no one else has a right 
to do so, and therefore, they, the said defendants are entitled 
but they state they are advised that the case stated bv the bill 
does not authorize an order that they should interplead with 
the other defendants. 

The cause was then set for hearmg and sent to the Supreme 
Court. 


No counsel for the plaintiif. 
Wanston and Mendenhall for the defendants.. ° 


DanteL, J. The Court can not make any order in the cause, 
that the defendant shall interplead. Neither the next of kin nor 
the heirs at law, according to the plaintifi’s own shewing, have 
any possible interest m the trust fund. If the emancipation of 
the slaves Creeey and Aaron should fail, then the real and per- 
sonal estate devised to Ellison and Kemp, in trust for Creecy 
and Aaron, on the event of their emancipation, is to be no 
longer held by them im trust; but is to be then the uneonditional 
property of the said Elhson and Kemp. Secondly; the two 
slaves Creeey and Aaron are not before the court, either by the 
Attorney-General or any relators. We therefore can not, in the 
present state of the pleadings, pronounce any opinion, whether 
the executor, by taking on himsclf the trusts ‘of the will, is or is 
not compelled to give the bond required by the act of Assembly, 
in case the slaves are willing on their part to comply with the 
act. 

The bill seems to have been framed to enable the executor to 
administer the estate, with the apparent sanction of the court 
to his refusal to take the proper steps to emancipate the slaves, 
and, at the same time, without putting it in the power of the 
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court to require him to do it, if it should be decmed his duty. 
Such a bill cannot be entertained. It must, therefore, be dis- 

missed with costs, as to the defendants, who are the next 
(126) of kin and heirs. Costs would also be given to Kemp and 

Ellison, if there were not reason to believe that they as- 
sented to this mode of proceeding; since their answer is received 
without being sworn to, and they would have the benefit of al- 
lowing the exeeutor thus to evade the enquiry, whether he had 
duly endeavored to procure the emancipation of the negroes, or 
allowed them or other persons for them to do so. 


Per CURIAM. BILL DISMISSED. 


GEORGE ASTON v, THOMAS 8. GALLOWAY et al. 


1. A testator devised his land to his wife for life, and then devised as fol- 
lows: “I give and devise the Jand, after the death of my said wife, 
to my nephew J. A. and his heirs, he paying to my two other 
nephews, EK. and G. A., as they respectively arrive at the age of 
twenty-one years, the sum of £100 each. And should it so happen 
that the said E. and G. should he of age, before my nephew J. A. 
be in the possession of the said plantation and land, in that case, 
he, the said J. A., is not bound to pay the aforesaid sums es money 
finally, until two years from the day of taking possession”: Held, 
that these legacies were a charge upon the land, 

2. Held, further, that, where this land had heen sold to one, who had 
notice of the lien, and he had afterwards sold it to another who 
had no notice, whatever remedy there might be against the Jatter, 
the court would first decree the legacies to be paid by the fir st 
vendee, who had the notice. 


3. The filing of a bill in equity is the commencement of the suit, and the 
time, within which presumption of satisfaction is to arise, must 
be reckoned back from that period. 


This cause was removed to the Supreme Court from the 
Court of Equity of Rocxrneuam, at Fall Term, 1842. 
This bill, which was filed on 2 May, 1835, was brought to 
recover a legacy of £100 and interest, which it alleges that one 
William Aston beaueathed to ‘the plaintiff and charged 
(127) on a tract of land devised in the said will to John 
Aston. In 1795, William Aston made his will and 
in it he gave to his wife Rebecea Aston a large legacy of 
personal property, and in the same clause he proceeded to say; 
“T also lend to her the use of the rest of my estate, of what 
nature or kind soever, during her life.” The testator, in a subse- 
quent part of lis will, devises as follows: “I give e and devise the 
land and plantation, whercon I now live e, after the death of my 
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said wife, to my nephew, John Aston aud his heirs, he paying to 
my two other nephews (his brothers) Edwin and George Aston, 
as they respectively arrive at the age of twenty one years, tie 
sum of £100 each. And should it so happen, that the said Ed- 
win and George should be of age, before ny nephew Joln 
should be in possession of the said pe and land, mn that 
case he, the said John, is not bound to pay the aforesaid sums of 
moncy finally, under two years trom the day of taking posses- 
sion.” John Aston conveyed his estate in remainder in the land 
to Marmadnke Williams; and hag since dicd insolvent. Marma- 
duke Williams conveyed to Robert Willams; and Robert W1il- 
hams, 10 October, 1804, by deed of bargain and sale, con- 
veyed the said land to Robert Galloway; the said deed reciting 
that it was the land willed by Willian Aston to Jobn Aston. 
On the death of Rebecca, the tenant for life, which happened 
between 5 and 15 May in 1820, Robert Galloway took posses- 
sion of the said land, and continued in possession of it up to his 
death in the year 1832. Jlis executors therefore, on 27 I*cb- 
ruary, 1834, under a power in the will of their testator, sold the 
said land to William C. Wisdom, who then took possession and 
is now in possession of it. The bill was filed against the execu- 
tors of Robert Galloway and against William C. Wisdoin; and, 
after stating that the legacy as the plaintiff was advised, was a 
charge on the land, averred that Robert Galloway, at the time of 
his purchase, had express notiec, and William C. Wisdom, at the 
time of his purchase, notice in law, of this hen. The bill then 
praved that the defendants imight be deereed to pay Inn the 
amount of his said legacy and interest, 

The defendants in their answers admitted all the ma- (128) 
terial facts charged in the plaintiff’s bill, except the no- 
tice of the Hen, if there was a len, and insisted also that there 
was no lien. They also relied upon the presuinption of satisfac- 
tion from the lapse of time. 

There was a replication to the answer. Depositions taken in 
the cause, proved that Robert Galloway, at the time of his pur- 
chase, had express notice of the lien and had subsequently paid 
the other legatee Edwin Aston. It was admitted that William 
C. Wisdom had no actual notice. It was also proved that Re- 
becea, the tenant for life, died between 5 and 15 May, 1820. The 
cause was then set for hearing upon the bill, answers ‘and proots, 
and sent to the Supreme Court. 


Graham for the plaintiff. 
Badger for the defendants. 
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Danier, J. First. Was the £100 given to the plaintiff as 1s 
stated in the case, a charge on the land? We think it was an 
equitable charge, that is, that in this Court the land is to be re- 
garded as a security for it. In the case of Abrams v. Windup, 
3 Russ., 35, a testator devised lands to Joseph Bulmer, for pay- 
ing his son Thomas Bulmer £50, when of the age of twenty-one 
years. The Master of the Rolls was of opinion, that this was a 
devise of the fee to Joseph Buliner, charged with the payment 
of the £50 to his son. In Miles v. Leagh, 1 Atk., 573, testator 
devised lands to his wife for life, remainder to his son R. in 
fee; and he gave to A. a legacy of £150 to be paid in twelve 
months after his son R. should come to enjoy the premises. 
The legacy to A. was held to be a charge, and it was deerced 
with interest from the death of the testator’s wife, against R.’s 
son and hear. In Ladd v. Carter, Prec. Chan., 27, a devise of 
lands to A for life, remainder to such child or children as should 
be living at his death and to their heirs, A. paying £40 pounds to 
R. This was a charge, not only on <A.’s estate for life, but also 

on the remainder. In the case now before us, the words 
(129) immediately following the devise to John Aston are, “le 

paying to imy two nephews £100 each, at their ages of 
twenty-one years: But if it should so happen, that they should 
be of age before John shall be in possession of the said plan- 
tation and land, in that ease he is not bound to pay under two 
years from the day of his taking possession.” It seems to us, 
that the £100 was not intended by the testator, to be a personal 
debt on the devisee, in remainder only; but 1t was to arise out of 
the land, after the devisee should get into the possession of the 
same, and he be able to make it out of the rents and profits— 
therefore it was a charge upon the land. Secondly. The execu- 
tors of Galloway rely on the presumption of payment, or aban- 
donment of the plaintif’s equitable interest im this legacy. Un- 
der the statute, (Rev. Stat. ¢. 65, s. 14) before such a presump- 
tion can arise, thirteen years must have run between the time 
the plaintiff could have filed lis bill, and the time he actually 
did file it. The £100 legacy was not payable, until after the. ex- 
piration of two years, from the time the remainderman John 
Aston had a right to enter into the possession, to-wit, two years 
after the death of the tenant for life. The thirteen years had 
not run by the space of three days, when this bill was filed, tak- 
ing the death of the widow to have been at the earhest day 
mentioned in the evidence. We have heretofore said that the 
filing of the bill is the ecommenecment of the suit. WclLin v. 
McNamara, 22 N. C., 82. The act of Assembly therefore does 
not bar the plaintiff. 
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Lhirdly. The defendant Wisdom says that he is a purchaser 
for the full value of the fee simple in possession, and also that 
he purchased without notice of the plaintiff’s demand; and, 
therefore, that he is not lable at all, or at any rate, that Gallo- 
way is liable before him. As the opinion of the Court is with 
him upon the latter ground, it will not be necessary, at least for 
the present, to express any upon the first point, inasmuch as the 
plaintiff is satisfied with a deeree against Galloway in the 
first instance, as there is no doubt of the solvency of lis estate. 
Wisdom purchased without any actual notice, and, as 
appears both from his answer and that of Galloway, (130) 
contracted for the unencumbered fee, reserving nothing, 
but paying the whole purchase-money to Galloway’s executors, 
who still have it. They have therefore the fund which ought 
to satisfy the plaintiff’s demand, and there must be a decree 
against them for the plaintiff’s legacy of £200, with interest 
thereon from the filing of the bill. The interest can not be 
carried farther back, because it appears the plaintiff abseonded 
from this State and removed into parts unknown in the Wes- 
tern States before the death of Mrs. Aston. Galloway might 
not have known that his brother John, the devisee of the land, 
had not paid him, or that the plaintiff did not look to him. 
The legacy to the other brother he paid on demand. It was 
the duty of the plaintiff also to have requested payment, or, 
at least, given Galloway notice where he might be found. But | 
for the principal and interest from the filing of the bill and 
for the plaintifi’s costs, Galloway’s estate is hable. Between 
the plaintiff and Wilson, neither party is entitled to costs up 
to this time; but the bill will be retained as against Wisdom, 
until it be ascertained, whether payment can be had from Gal- 
loway. 

Per Curran, [PECREED ACCORDINGLY. 

Cited: Ruffin v. Cou, T1 N. C., 256; Devereux v. Devereua, 
78 N. C., 889; Rice v. Rice, 115 N. C., 44; Hunt v. Wheeler, 


116 N. C., 424; Outland v. Outland, 118 N. C., 140; Allen v. 
Allen, 121 N. C., 334. 
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(131) MARY GARRETT rv. WILLIAM WHITE 


1. The sheriff's deed alone for land sold for taxes will not pass the title, 
but it must appear that the taxes, for which the sale was made, 
were due, as his authority to sell. 

. In a suit in equity for partition of land, from the very nature of the 
case, reilef can be given, where the titles alleged are legal, only 
where the title 1s admitted, or has becn established at law, or, at 
the least, is very clear. 

3. But where the title is denied and the defendant sets up a sole and ad- 
verse possession, a Court of Equity can not proceed, until the party 
who asks partition, reestablish at law the unity of possession in 
himself with the co-tenant. A Court of law ean alone decide upon 
a legal title or an alleged ouster. 

4, In such a case the regular course of the court is to retain the bill, 
allowing the party competent opportunity for trying the title and re- 
covering the possesison of the undivided share in an action of eject- 
ment; and the Court will require the defendant in such action to 
admit his actual ouster of the plaintiff from the tract alleged to be 
held in common. 


Lo 


This cause was removed on affidavit 6f the defendant from 
Wasnincton Court of Equity, at Spring Term, 1848, to the 
Supreme Court. 

The bill was filed in August, 1841, for the partition of a 
tract of land, described in the pleadings. One William White, 
the defendant’s father, being seized of the land in fee, devised 
it by his will, dated 16 April, 1823, to his wife Asha White 
for term of her life, with remainder after her death to the 
testator’s two sons, Solomon White and Wilham White, the 
defendants, equally to be divided between them. The bill states 
that Solomon White sold and conveyed his undivided moiety mn 
remainder to Joseph Garrett on 16 August, 1831, and that 
Joseph Garrett devised it to the plaintiff, then the wife of the 
said Joseph, and died in 1835; that Asha White, the tenant 
for life, had lately died, and that William White had. then 
entered into the actual possession of the land, and held it in 
common for himself and the plaintiff; that the plaintiff had 

applied to him to make an equal partition with her, but 
(132) that he refused, on the pretense that Asha White had 

let the pubhe taxes due upon the land for 1837 be in 
arrear, and that, during her lifetime, to wit, on 4 July, 1839, 
the said Jand was duly set up by the sheriff for sale for the 
taxes, viz, $6.21, and that the said Wilham became the pur- 
chaser of 219 acres, part of the said tract, for the taxes due 
on the whole, and took a deed therefor. The bill further states 
that the transactions thus pretended took place without the 
plaintiff’s knowledge, and that, after being informed thereof, 
she offered to pay the defendant one-half of the sum he had 
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paid and all the expenses by him incurred, and requested to 
be let into actual possession with him and that he would release 
to her one-half of the land; and the bill charges that, if the 
deféndant’s purchase for the taxes and the sheriff’s deed of 
conveyance should give him a good title at law, yet that in 
equity she is entitled equally with hin upon a proper 1n- 
demnity for the moneys he has laid out; and it prays a decree 
for the partition and conveyances accordingly. —. 

The answer admits the devises by William White, the father, 
as stated in the bill; and also the conveyance from Solomon 
White to the plaintiff’s husband, Joseph Garrett. But it states 
that, although the latter is in form an absolute conveyance, 
yet that there was an understanding between Solomon White 
and Garrett that the former might redeem; though upon what 
terms is not stated. The answer further states that the defend- 
ant, at a public sale by the sheriff for the taxes due thereon, 
purchased a portion of the said land and paid the price and 
took a deed in conformity to the acts of Assembly, in the life- 
time of Asha White, and with a view to gain to himself the 
further title to the same; that the estate of Asha White is 
sufficient to make good the land to the plaintiff; and that the 
defendant does not believe the plaintiff was ignorant of the 
sale for taxes, and that she did not offer to refund to him the 
money paid by him or any part of it. The answer then denies 
that the defendant is in law, or ought to be considered in 
equity, a tenant in common w ith the plaintiff; and insists that 
he took possession, under the deed to him from the 
sheriff, as sole tenant of the land, and claimed so to be (133) 
when the plaintiff filed his bill and long before, and 
cultivated the same under his said claim for his own benefit, 
without being in any manner accountable to the plaintiff. 

There was a replication, depositions were taken, and the 
cause set for hearing and sent to the Supreme Court to be 


heard. 


No counsel for the plaintiff in this Court. 
A, Moore for the defendant. 


Rerrm, C. J. The defendant has given some evidence of 
declarations of Joseph Garrett, expressing a willingness that 
Solomon White, or either of his brothers, might repurchase the 
land; but nothing like an obligatory agreement for redemption is 
established—even if that could be entered into between these 
partics. 

The title to the plaintiff seems, therefore, to be clear as a 
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legal title, to the undivided moiety of the whole tract, except 
so far as a title to a part of it may have been lost by the 
purchase of the defendant for taxes. For the residue of the 
tract, not sold for taxes, the plaintiff’s title is unquestionable; 
and she has a right to partition at least of that part, since the 
sole selzin or adverse possession, insisted on by the defendant, 
extends no farther, as we understand him, than the 219 acres 
included in the sheriff’s deed. But as that residue is oulv 20 
or 30 acres, the Court does not think proper to decree partition 
of that by itself, until it be seen, whether the plaintiff yet has 
the right at law, or in equity to a share of the part claimed 
exclusively by the defendant. Upon that point the onus is on 
the defendant to shew the plaintifi’s estate to be divested. If 
this Court were to pass on his proofs, we could but pronounce 
them insufficient in the present state of them. They consist 
only of a plot of survey, dated 22 December, 1840, and pur- 
porting to be made by Samuel Newberry, the County Surveyor 
of Washington, shewing the boundaries of 219 acres of land 
surveyed for William White, which he purchased for taxes, 

and taken from the tract of land given in by Asha White, 
(134) there being in said tract 257 1-2 acres, and a sheriff’s 

deed for the land thus surveyed, dated 25 December, 
(1840. But the plot is not verified in any manner, nor any 
proof given whether the land was laid off out of the whole — 
tract, as directed by the statute, nor is there any proof that 
the land was entered for taxes, nor by whom. We have hereto- 
fore more than once held that the sheriff’s deed alone for land 
sold for taxes will not pass the title, but that it must appear 
that the taxes, for which the sale was made, were due, as his 
authority to sell. Avery v. Rose, 15 N. C., 549. Pentland v. 
Stewart, 20 N. C., 521. We think it extremely probable that 
no such tax was due, as that mentioned in the sheriff’s deed, 
which is the tax of 1837 on “a certain -tract of land con- 
taining 257 1-2 acres, it being the land given in by Asha 
White for the heirs of William White, deceased,” inasmuch as 
the heirs of William White were not the persons to pay the 
tax on this land, nor, indeed, the devisees in remainder, but 
the tenant for life occupying it. But it is probable the de- 
fendant may not have intended to complete his proofs of title, 
but only to exhibit his deed in support of the allegation in 
the answer of adverse and exclusive possession 1n the defendant; 
and we think that course the correct one. The jurisdiction of 
the courts of equity to decree partition is conferred in this 
State bv statute. Rev. St. c. 85. But from the nature of 
the case equity can relheve, when the titles alleged are legal, 
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only when the title is admitted, or has been established at law, 
or, at the least, is very clear. But when the legal title is denied, 
and the defendant sets up a sole and adverse possession, a court 
of equity can not proceed until the party who asks the par- 
tition reestablishes the unity of possession in himself with the 
co-tenant. For the title and the nature of the possession are 
questions of law, which belong to a legal tribunal, including 
a Judge and jury, to decide. There have been few applications 
in this State to the courts of equity for partition, because, by 
the statutes, a mode of doing it at law is given more simple 
and expeditious, and less expensive; which is equally effectual 
except in cases where the title is equitable, or, like the 
present, where the plaintiff claims to be a tenant im (135) 
common, either at law or in equity. Where the title is 
equitable it must be tried by the chancellor, for a court of law 
is not competent to determine it. For the like reason, where 
it is legal and denied, or where the defendant avers that he 
has ousted the plaintiff, the right must be established at law 
and the plaintiff get into possession again. Then the decree 
in equity will follow, as a matter of course. And it seems 
now to be the regular course of the Court to retain the oe 
allowing competent opportunity for trying the title and re 
covering the possession of the undivided share in seounenr. 
Bina v. Brown, 2 Vern., 282; Wilkin v. Wilkin, 1 John. 

.C., 111. So we think proper to direct in this case that the 
cause stand over for a vear that, in the meantime, the plaintiff 
may bring and try an ejectment for one-half of the tract of 
219 acres claimed by the defendant under the decd from the 
sheriff, and also for the residue of the whole tract of 257 1-2 
acres, ‘unless the defendant shall admit the plaintiff to have 
title to one undivided half of such residue and to be in posses- 
sion there with him; and if the plaintiff shall bring such action 
the defendant is to be required to admit on the trial his actual 
ouster of the plaintiff from the tract of 219 acres, or that of 
257 1-2, as the action may be brought for the one or the other, 
as above mentioned. Upon bringing to our notice the result 
of the action at law, either party can move for further direc- 
tions; and in the meanwhile all other equity and questions are 
reserved. 


Per CURIAM. ORDERED ACCORDINGLY. 


Cited: fansey ve, Bell, post, 212; Weels v. Weeks, 40 N. C., 
119; Jordan v, Rouse, 46 N.C, 122: Allen v. Allen, 55 N. C., 
2372 Foe e starord. 00 N.C, 298: 
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(136) 
ROBERT LB. JONES et al. o MLARY LOFTIN et al. 


A testator having a suit pending, which he had instituted to recover 
certain slaves he had purchased and for which he had partly paid, 
directed his executor, if the slaves should be recovered, to sell them, 
and, out of the proceeds, pay the remainder of the purchase-money, 
and the surplus, if any, be left to his wife and children. The ex- 
ecutor suifered the suit, which was against the vendor, to abate, 
and surrendered all right to the slaves, upon receiving back what 
had been paid by his testator, and the bonds still remained unpaid 
for the residue of the purchase-money: Held, that, before the Jega- 
tees could recover the slaves from the executor, or from the vendor, 
against whom the suit at law had been brought, they must shew 
that they had been injured by some fraudulent act or improper 
dealing of the executor with the other party. 


This cause was removed by consent from Davipson Court of 
Equity, at Fall Term, 1843, to the Supreme Court. 

The facts, as they appeared from the pleadings, were these: 
Sarah Loftin, in February, 1818, for $750, sold to Thomas 
Jones (the father of the plaintiffs and the testator, under whose 
will they claimed) the slaves Fan and her children Ham and 
Joe; and she then exeented to him a bill of sale for the said 
slaves. The slaves, being at that time hired out, were not de- 
livered to the vendee, nor was the purchase-monev paid, except 
$150. Thomas Jones, some time after the sale, took the slave 
- Ham. into his possession by force, and instituted a suit at law 
against Sarah Loftin for the recovery of the others. Pending 
that suit, Jones died in 1819, leaving a will, in which he ap- 
pointed three executors who qualified. These executors per- 
mitted the suit to abate, and compromised the dispute about the 
slaves with Sarah Loftin. She gave up to the executors the 
bonds she held against Jones for the purchase-money, and also 
returned them $150, the suin Jones had before paid her; and 
the exccutors surrendered to her the boy Ham and the original 
bill of sale, intending thereby to rescind the contract and re- 

lease to her all claim for the slaves. Thomas Jones in 
(137) his will directed his executors, that if a recovery of 

the slaves should be effected in the suit which he had 
commenced, they should sell the same at public auction on a 
credit of twelve months, and apply the purchase-money, in the 
first place, in paving the balance of the debt he owed for their 
original purchase, and the surplus, if any, with the residue of 
his property, to go equally to his children and to his widow, 
who was left an execcutrix. 

The bill was filed by the children of Thomas Jones against 
their mother, the surviving exeentrix of Thomas Jones, and 
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against the representatives of Sarah Lofton, now deceased, who 
tad the said slaves in their possession, and prayed for an ac- 
eount of the hires and profits of the slaves, and that the slaves 
might be delivered up to the plaintiffs, and their hires, ete., 
accounted for and paid over, alleging that the present posses- 
sors were in equitv mere trustees for the plaintiffs. 

The answers of the defendants admitted the facts as above 
stated to be substantially true, and denied any fraud or im- 
proper conduct in the compromise, or that the plaintiffs were 
injured thereby. 

The cause was set for hearing and transmitted to the 
Supreme Court. 


Mendenhall for the plaintiffs. 
No counsel for the defendants. 


Danret, J. It is true that. in this Court, the plaintiffs, as 
legatees of Thomas Jones, had a right to pursue the property 
in the hands of the defendants, who are only volunteers under 
Sarah Loftin, if there had been any fraudulent combination 
between the executors of Jones and the said Sarah Loftin to 
deprive them of their legacies in the slaves, or any interest they 
might have in the sale of them under their father’s will. But 
there is no evidence in the cause to shew that the slaves were 
worth, at the time of the resale, more than the executors ob- 
tained for them, or that they would have brought more at public - 
sale at twelve months’ eredit. There is no pretense that the 
executors derived to themselves the smallest benefit by 
the resale of the slaves. Before the plaintiffs could (188) 
ask of this Court a decree in their favor, it behooves them 
to shew that they had been injured by some fraudulent act or 
improper dealing of the executors with Sarah Loftin, respecting 
the slaves. Nothing of that kind appears in the evidence; and 
the bill must therefore be dismissed, with costs. 


Per CuRIAM. : ILL DISMISSED. 


POLLY ANN BRYSON, by her next friend, v.§ JOHN DOBSON et al. 


The act of Assembly of 1842, ec. 35, does not give a preference to lapsed 
entries, made since the Ist January, 1836, over junior entric¢s, on 
which the time for the payment of the purchase-money had not ex- 
pired. 


This cause was transmitted to this Court, by consent, from 
the Court of Equity of Macox, at Fall Term, 1843. 
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The material facts of the case, as exhibited by the bill and 
admitted by the answer, were these: 

On 27 April, 1838, John Dobson, Thomas Milsaps and Seth 
W. Hyatt, entered 200 acres of vacant land in Macon County, 
and had it surveyed in August, 1839. By the acts of 1838, 
C. 19, and C. 20, they had time for paying the purchase-money 
until 15 December, 1841. But they did not pay it within the 
extended tune; and by the general law, Rev. Stat. C. 42, s. 10 
and 11, the entry became void, and any other person might 
enter and obtain a grant. 

On 27 August, 1842, Bryson, the present plaintiff, made an 
entry of 200 acres, being the same land, or a part of it, before 
entered by Dobson and others; and had it surveyed on 10 May, 
1848, paid the purchase-money into the treasury, and took 
out a grant on 10 July, 1843. 

In 1842, the General Assembly passed an act, C. 34, extend- 

ing the time to 1 January, 1845, for paying the money 
(139) and perfecting the titles on all entries made since 1 

January 1839; with a proviso, “that nothing in the act 
contained shall be so construed as to affect the titles of those 
who have heretofore obtained grants for said lands, or the 
rights of junior enterers.” At the same session another act was 
passed, C. 354, “to amend” the preceding act; whereby it is 
enacted “that all entries made since 1 January, 1836, may be 
paid for by the enterers at any time previous to 1 January, 
1845”; with the proviso, “that the same shall not interfere with 
any subsequent entry, for which the purchase-money may have 
been paid.” 

In June, 1843, Dobson, Milsaps and Hyatt, became informed 
of the provisions of the acts of the preceding session, and think- 
ing that they revived their entry, and upon their payment of 
the purchase-money before the plaintiff, gave them the right to 
a grant in preference to the plaintiff, paid the purchase-money 
into the treasury and obtained a grant on 4 July, 1848. At 
that time the plaintiff had a tenant on the land; and, indeed, 
some of the defendants had actual knowledge of the plaintiff’s 
entry and survey. The persons to whom the grant of 4 July 
issued, either before or afterwards, made contracts for the sale 
of certain interests in the land to the other defendants, Jason L. 
Hyatt. Jesse R. Silver and Joseph W. Dobson; and the answers 
state that, at the time they were put in. those three last-named 
persons and Seth W. Hyatt were the sole claimants under this 
grant. 

Soon after obtaining the grant the defendants instituted 
action of ejectment against the plaintiff’s tenant; and, there- 
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upon the plaintiff filed this bill. praying that hers may be 
declared the preferable entry, and that the other parties ‘hold 
the legal title in trust for her, and that they may be decreed to 
convey it to her, and in the meantime for an injunction. 

The cause was set for hearing upon the bil, answers and 
exhibits, and transferred to this Court. 


Badger for the plaintiff. 
No counsel for the defendant. 


Rerrin, C. J. The Court thinks that the plaintiff is (140) 
entitled to a decree. By the law, as it stood before 1842, 
she would undoubtedly be thus entitled. The entry under which 
the defendants claim, lost its efficacy on 16 December, 1841, 
haying then finally lapsed. The land, being thus vacant, was 
entered by the plaintiff in August, 1842. The law allowed her 
until 31 December, 1844, to pay the purchase-money; and, 
upon her doing so, It assured her that she should have a grant 
upon application in due time. The entry, if not a contract with 
the State, strictly speaking, at least creates an inchoate with 
valuable interest, sustained by a statute and the guaranty of the 
public faith. That interest, if the enterer performs the con- 
ditions imposed by law, no authority can justly take away or 
deny. From considerations of indulgence to the citizens, and 
from motives of policy in having all the land appropriated as 
soon as possible, the Legislature has often relaxed the strict- 
ness of the terms as to the time of payment and in other 
respects, so as both to prevent subsisting entries from becoming 
lapsed, and to revive some already lapsed. But it is manifest 
that there is neither justice nor propriety In reviving an ex- 
pired entry to the destruction or prejudice of another duly 
made and subsisting, and in due progress to be consummated 
into a legal title. It is not to be presumed that the Legislature 
intended to interfere between entries in those States, because 
such interference can not be necessary to the public interest, 
and must be to the prejudice of private right. It requires the 
strongest language and clearest intent to authorize such a con- 
struction of a statute, as would produce such an interference. 
When ; lapsed entry is revived there is a proviso tacitly im- 
phed, if not expr essed, that another right then subsisting should 
not be made yoid or impaired. This is the more reasonable, 
when a fair and just operation can be given to the law by 
applwing it to the rights of the public and not those of indi- 
viduals. For example, when the entry lapses and the land 
reverts to the State, the same person can not reenter it within 
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twelve months, though other persons may immediately. 
(141) A remission of that forfeiture or a dispensation from 
that disability affords scope enough for the enactment 
extending the time for completing the title. The State says 
she will not insist on forfeitures and disabilities, which she 1m- 
posed for her own policy, and for the like reason relaxes; and, 
therefore, that a person who entered land and failed to pay 
for it, and consequently is not entitled to it against the State, 
may yet pav for it and have it. That is the legislative purpose 
in the enactments of this character. In waiving those penalties, 
as a bounty to those who have failed in diligence and punctu- 
ality, an intention can not be supposed, in effect to inflict them 
on another who has been guilty of no laches, by depriving the 
latter of the preference to which, before, he was legally entitled. 
The lapsed entry 1s revived; but not so as to make it an entry, 
as of its date, and thus to ‘postpone to it a junior entry sub- 
sisting at the passing of the act. Against another subsisting 
entry, one that has lapsed is revived as of the date of the 
statute by which it is revived. The lapsed entry 1s itself the 
junior entry in point of equity and a just construction of the 
law; and an entry in full force at the time of passing the 
reviving act, if perfected in due time, is the preferable one. 
Such we should conceive to be the construction, if there was no 
saving In favor of junior enterers in the acts on this subject. 
But the Legislature has been careful that this should not be 
a matter of labored construction; for m all the acts on this 
subject, and they are numerous, there are, through abundant 
caution, provisos, saving existing rights, expressed more or 
less clearly. There are so many acts of this sort and with such 
provisos, that the principle may be considered as thoroughly 
incorporated into our legislation, and, therefore, that there was 
no intention to abandon it in the acts of 1842. Tf the language 
of those acts be not so explicit as those made before them, it 
would yet be a judicial duty, as far as possible, to interpret 
them in conformity with the ‘body of the laws upon this sub- 
ject as conservative of existing rights. The proviso in the 
34th chapter expressly protects “the rights of junior enterers” 
which ineludes all junior enterers, whether thev had 
(142) then paid the purchase-money or not. The next chapter 
(35) has a proviso somewhat different in point of form. 
It is, “that the same shall not interfere with any delinquent 
entry, for which the purehase-money may have been paid.” 
Upon these words the argument for the defendant is, that those 
entries only are saved on which the purchase-money had been 
paid at the passing of the act; and that all others, whether 
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lapsed or not, are put on the same footing, and, therefore, that 
the enterer who paid first after the act, has the preference. 
We have already seen that sueh an enactment would be unjust, 
as far as it deprived one of the parties of his prior right. 
And we do not think that there is a necessity for receiving this 
act in that seuse. The argument is just, as applied to two 
entries, which had both lapsed and were both revived by the 
act. As neither could get the land but by that act, they stand 
on the same gronnd, and then the general principle applies, that 
priority of time in making pavinent creates a priority of 
equity. Perhaps the true construction may be that the proviso 
in the second act looks onty to the cases of two lapsed entries, 
on one of which, however, the purchase-rnoney had been paid, 
so as to make the lapse arise from not completing the title by 
taking a grant: This construction is suggested by several con- 
siderations. This chapter is to “amend” and not to “repeal” 
the preceding chapter m any part; and both were passed at the 
samne session. Thev are, 1 therefore, to be considered but parts 
of the same statute, and to be construed so as to render all the 
provisions consistent. The object of the second act, then, was 
not to change the enactments of the first, as to anv eases within 
the first. Those were entries made in 1839 or after; as to 
whieh the 34th chapter provided, that the rights of junior 
enterers should be saved, and necessarily meant junior enterers, 
from whom the purchase-money was not then payable, and w ho 
should pay it afterwards in duc time. That fully provided for 
the case of an entry subsisting at the time of passing the act, 
and no further saving was needful for it. Now, the 35th 
chapter in the first clause only alters the enactment of 

the preceding chapter by enlarging the time, not pros- (143) 
pectively for the payment of the purchase-money, but 

retrospectively as to the date of the entry. They both fix 1 
January, 1845, for the pavinent of the monev; but the first only 
takes in entries made after 1 January, 1839, while the other 
goes back to 1 January, 1836. Thus, every case to which the 
35th chapter ean apply in its first clause e, and which is not fully 
provided for in the other chapter, is a case, in which both of 
the conflicting entries must necessarily be lapsed; being entries 
between 1836 and 1839, on which the latest day of payment, 
according to previous acts, was 15 December, 1841. The pro- 
viso of the 85th chapter, must, therefore, in reason be limited 
to the cases within ifs own enactments; which, we have secn, 
are not cases In which one entry was lapsed and the other sub- 
sisting, but are cases in which both entries were lapsed. This 
ecomports well, too, with the language of the proviso, speaking 
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of an entry “for which the purchase-money has been paid,” 
which naturally implies that the purchase-money had become 
payable, Now, between lapsed entries, on one ‘of which the 
purchase-money had been paid, but the enterer neglected to 
perfect his title, the rule of justice is obvious, which gives to 
that one a preference. So between lapsed entries, on neither 
of which the purchase-money had been paid, when the act 
passed, it is plain that he, who first pays, whether on the younger 
or older entry, ought to be preferred. There can be no other 
rule; because they alike owe the privilege to the bounty of the 
State, and both were revived at the same time as well as by 
the same nveans. They stand, therefore, as if made simul- 
taneously; aud the right must be determined by the greater or 
less degree of diligence in completing the title. 

But upon an entry, on which the purchase-money had not 
become payable in 1842, the Legislature could not have meant 
that the purchase- money should have been paid at that time, in 
order to preserve its preference over a lapsed entry. Hence, 
at all events, if the proviso to the 35th chapter can be con- 

sidered as embracing subsisting as well as lapsed entries, 
(144) the time referred to in the words, “may have been paid, 

is not that of passing the statute, but must be that which 
is limited as the period within which the purchase-money must 
be paid. A lapsed entry shall not “interfere with a subsequent 
entry, for which the purchase- ‘money may have been paid”; 
not may have been paid now, but may have been paid in due 
time, If not so paid, then the entry, once lapsed but now re- 
vived, is to hold good; but if it shall have been so paid before 
the expiration of the time given by law for its payment, then 
the older entry, once extinct, must remain so. Here such pay- 
ment was made by the plaintiff, and, therefore, she is entitled 
to the land. Decree a conveyance accordingly, with cost. 


Per CURIAM. DECREE FOR TUE PLAINTIFF. 


Cited: Cae v. Fitzgerald, 41 N. C., 124; Horton v. 
Cook, 54 N. C., 273; Gilchrist v. Middleton, 107 N. C., 678; 
Di Cit US ON. nts Wool v. Saunders, Ib., TOUS BACT e, 
Denton, 150 N. C., 725. 
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JOEL F, MOTLEY «+. ALLEN JONES et al. 


Persons who share in the profits of a concern are liable as partners to 
a third person; but as between themselves they are only liable 
according to thelr particular contract. 


This cause, havine been set for hearing, was, by consent, 
transferred from Caswenr Court of Equity, at Fall Term, 
1843, to the Supreme Court. 

The pleadings exhibited the following facts: The defend- 
ants, Jones, Auderson & Co., brought an action at law against 
the plaintiff, Motley, and the defendant Cobb, for a balance 
due for the price of manufactured tobacco, sold to Motley and 
Cobb as copartners, and the plaintiffs at law obtained judgment 
for the sum of $982,29. 

Motley then filed his bill against the plaintiffs at law and 
Cobb, aud therein charged that the tobacco was not sold to 
Motley and Cobb, but was put in as stock by Jones, Anderson 
& Co., in a partnership, consisting of Jones, Anderson 
& Co., the plaintiff, Motlev, and the other defendant, (145) 
Cobb, upon these terms: Jones, Anderson & Co., who 
were manufacturers in Danville in Virginia, were to furnish, 
at reasonable prices, any quantity of tobacco that could be dis- 
posed of, and ship it to Motley and Cobb at Mobile, where it 
was to be sold by Cobb, and, out of the proceeds of the sale, the 
prime cost was to be paid by Jones, Anderson & Co., in the 
first instance, and then, after defraying expenses, the residue 
was to be divided as profits, one-third to Jones, Anderson & 
Co., one-third to Motley,’ and the other third to Cobb. The 
bill further states that Cobb received and sold the tobacco, sent 
under the agreement, by Jones, Anderson & Co., and made to 
them considerable payments, leaving, however, the balance still 
due of the original price, which was recovered at law by Jones, 
Anderson & Co., and that Cobb wasted or lost the other effects 
of the firm, so that the said balance is a clear loss, and, there- 
fore, ought to be borne equally by the partners, 1n proportion 
to their said shares of the profits. The bill then states that 
Cobb is insolvent and has abseonded, and that the plaintiffs 
at law were about to raise the whole amount of the judgment 
from the present plaintiff. The prayer is, for a discovery of 
the partnership agreement, that. an account may be taken and 
the loss adjusted between the several parties, and in the mean- 
time for an injunction. 

Upon the bill an injunction was granted for one-half of the 
recovery at law. 
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Cobb did not answer, and the bill is taken pro confesso 
against him. Jones, Anderson & Co. deny the alleged partner- 
ship altogether, and say that the transaction was an ordinary 
sale to Motley and Cobb at agreed prices, to be paid at particular 
days named. They admit that, im consequence of Mobley and 
Cobb, expecting to scll large quantities of tobacco in Mobile, 
they agreed to let the article go at low prices, in consideration 
of the agreement, on the part of Motley and Cobb, that, in 
addition to the invoice prices of the tobacco, those persons were 
to pay Jones, Anderson & Co, one-third part of the net profit 

of the adventure, after deducting the cost of the tobacco 
(146) and all incidental expenses; of which third part of the 

profits, the defendants say they have received nothing. 
The answer states positively, that the agreement was, that the 
price of the tobacco was to be paid to these defendants by 
Motley and Cobb at all events, and that the only concern they 
had in the profit and loss on the transaction was that, if there 
was a profit, they should be entitled to one-third of it, as an 
addition to the invoice priecs of the tobacco sold by them. 

Upon the answer, the injunction was dissolved. The plain- 
tiff then replicd and proceeded to take proofs; and after these 
were completed the cause was transferred to this Court. 


Morehead for the plaintiff. 
No eounsel for the defendants. 


Rurriy, C.J. The proofs are all on the side of the plaintiffs, 
and consist of declarations by one of the firm of Jones, Ander- 
son & Co., as to the terms of the agreement. But they do not 
vary the ease made in the answer, as they are all consistent 
with the account given tlierein. 

But it has been contended for the plaintiff, that according 
to the answer itself these parties were partners, and conse- 
quently that they must bear the losses equally. They were, 
no doubt, partners, as they shared in the profits; which gave 

each an interest in the whole. And cach was certainly liable 
to third persons upon any partnership contract. But as be- 
tween themselves, though partners, their right to profits, and 
liability for losses, depend upon the agreement they made. 
Partners do not necessarily bear losses equally, more than 
they are entitled to the profits equally; but that is regulated 
by the contract. Here the plaintiff says the tobaceo was to 
be paid for out of the proeeeds of sale; which would make 
the payment depend on the success of the adventure. But the 
auswer denies that; and savs that Motley and Cobb bought it 
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and were to pay for it at all events, whether it sold for more 
or less—though, if it sold for more, then Jones, Anderson & 
Co. would be entitled to one-third of the excess, after paving 
other expenses. The plaintiff, therefore, has no claim 

on Jones, Anderson & Co. for contribution to the loss (147) 
arising from Cobb’s mismanagement or unfaithfulness, 

and the bill inust be dismissed as to them with costs, and as 
the bill does not seek an account of the partnership, as existing 
between the plaintiff and Cobb alone, it is dismissed as to hin 
also. 


Per CURIAM. DECREED ACCORDINGLY. 


Cited: Fertilizer vu. Reams, 105 N. C., 297. 


MARCUS T. C. KENNEDY et al. ce. ROBERT PICKENS et al. 


Where an administrator, being about to leave this State, deposits the 
assets of the estate with a person, in trust that he will pay the 
next of kin of the intestate, the sureties of such administrator, 
against whom recoveries have been effected by any of the next ee 
kin, have a right to call upon this trustee for an account of the 
axsets so received by him, and to be subrogated to the rights of 
such next of kin, as have made them res ponsible, 


This cause was transmitted for hearing to the Supreme 
Court from the Court of Equity of Mecxiensere, at the Fall 
Term, 1848. 

The facts appearing upon the pleadings and proofs are fully 
set forth in the opinion delivered i in this Court. 


Alexander for the plaintiff, 
Caldwell for the defendant. 


DanieL, J. The bill states that the defendant, Robert Per- 
kins, was appointed administrator of the estate of Wilham 
Perkins, deceased; that the plaintiff, Dogharty, and the intestate 
of the other plaint iff, were his surctics to the administration 
bond; that the administrator received assets to the amount of 
£1,105.28: that there were no debts owing, or, if anv, they were 
of small ‘amount, The bill further states that the adminis- 
trator removed to the State of Tennessee in 1829; but, before 
doing so, he deposited in the hands of Charles W. Har- 


Vol, 38—S8 115 


IN THE SUPREME COURT. [38 


nr we 


KENNEDY v. PICKENS. 


(148) ris, the other defendant, the whole of the assets, under 
the express agreement and in trust, that he should pay 
the same to the next of kin of the intestate; that the net 
amount, after deducting the administrator’s commissions, was 
$1,068.30. The bill states that Harris failed to comply with 
his agreement, and that the plaintiffs were sued on the adminis- 
tration bond by the next of kin of the intestate, and that a 
judgment was had against them for $661.34. In consequence 
of some payments which had been before made by Harris to 
the next of kin, the judgment against the plaintiffs was re- 
duced at April sessions, 1840, of Mecklenburg County Court 
to $652.83. This sum was paid by the plaintiffs; Dogharty 
paid $85, and Kennedy the residue of the said judgment. The 
plaintiffs state that they have called on Harris and demanded 
payment of him out of the assets left with him as before stated; 
that he has refused to comply, but he promised to arrange it 
in some way at a future day; that Harris knew of the suit 
against them and was notified to attend the Clerk of the county 
court in taking the accounts. The plaintiffs pray a decree for 
an account, and that the defendants be decreed to repay them 
the moneys which, as sureties, they have been compelled to pay. 
The defendant Harris answers and admits that the plaintiffs 
were the sureties to the administration bond of Robert Perkins, 
as stated in the bill; but he denies that he received of the ad- 
ministrator $1,104.28, nor did he enter into the agreement as 
allezced. He says that he received notes of the administrator 
to the amount of about $900, with the understanding that he 
was to pav certain of the next of kin of the intestate their 
shares, and that the administrator furnished him with a list of 
their names, which he has ready to produce. That he has 
already done and paid more than he obliged himself to do; 
that there was no trust or agency on his part, to pay more than 
as aforesaid. He savs that the administrator retained of the 
estate $200, and a negro man named Jack. That to prevent 
htigation, he has paid four others of the next of kin not men- 
tioned in the aforesaid list, namely, William and Robert 
¢149) Walkup, and Israel and John Davis. He says, that if 
he was to pay all of the next of kin, he should consider- 
ably exceed the amount of moneys left in his hands by the 
administrator. 
The answer of Harris is replied to, and the bill is taken 
pro confesso as to Robert Perkins. 
Two wiinesses have been examined by the plaintiffs. Mr. 
Oats, the Clerk of the County Court of Mecklenburg, states 
that Harris adinitted in his examination before him that he had 
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received of Robert Perkins, the administrator of William Per- 
kins, all the proceeds of said estate; and that he had agreed 
to pay to distributees the amount that they each were respect- 
ively entitled to; he said that he had gone on paying them 
until he was tired, and that he had refused to pay any more of 
them. Robert Walkup deposecth that the defendant Harris re- 
quested him to notify all the distributees, who had any de- 
mands against the estate of William Perkins to meet him on a 
particular day at the town of Charlotte to settle with them. 
From a transcript of the record of the suit against the plaintiffs 
as the sureties on the administration bond of Robert Perkins, 
we are satisfied that a judgment was recovered against them 
for $661.34 and costs, on the relation of the representatives of 
two of the sisters as next of kin of William Perkins, deceased, 
namely, Margaret Walkup and Martha Davis; and that exe- 
cutions issued on the said judgments, which have been returned 
satisfied. 

Therefore we are of opinion that in this Court the plaintiffs 
are subrogated to their rights, and that they are entitled to 
a decree for an account against the defendants. Upon taking 
the account the defendant will be charged with the assets he 
got from Robert Perkins, and credited with such sums as he 
may have paid to the next of kin. 


Per CURIAM. DECREED ACCORDINGLY. 


Cited: Wilson v. Bank, 72 N. C., 626. 


(150) 
JANE C. WARD v. BRYANT. H. and JOSEPH B. GRIFFIN. 


It is in general no objection to a witness that he is the agent of the 
party who offers him—more especially is it no objection when the 
object of his evidence is to prove the payment of money by the 
/principal to himself. 


CavseE transmitted from the Court of Equity of WasiincTon, 
at Spring Term, 1845. 

It appeared from the bill that, in 1835, the plaintiff by 
her agent, Thomas S. Armistead, sold to the defendants a tract 
of land and agreed to convey the same in fee, at the price of 
£800, payable in three equal installments of $266.66 2-3 on 1 
January, 1836, 1837 and 1838. The defendant entered into 
possession, and in March, 1836, paid $221.18, in part of the 
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first installment; aud, as the plaintiff alleges, the residue of the 
purchase-moncy and interest remains unpaid. The bill was 
filed in August, 1841, and states that the plaintiff had executed 
a deed and tendered it to the vendees and demanded the pay- 
ment of the balance due, which they refused and prays a decree 
for specific performance. 

The answers admit the contract and insist that only the last 
instalment of $266.66 2-3, that fell due in 1835, remaining un- 
paid; and state that the plaintiff had so admitted repeatedly, 
and had executed a deed, and offered to deliver it upon pay- 
ment of that instalment and interest; and the defendants sub- 
mit to receive the deed and pay that sum and interest. 

The only dispute between the parties being as to the payments 
of parts of the purchase-money, it was referred to the master 
to inquire what payments had been made and to state the sum 
due to the plaintiff upon the foot of the contract. And he made 
a report in conformity to the bill, finding only the one payment 
of $221.18 in March, 1836, and the amount due the plaintiff 
for principal and interest up to 1 January, 1844, to be $828.25. 

To this report the defendants ‘took several exceptions 
(151) varying in form, but all in substance insisting that the 

report is not supported by the proofs, but is against 
them. The particular grounds for the exceptions will be found 
in the opinion of this Court. 


Iredell for the plaintiff. 
J. H. Bryan for the defendants. 


Rurrin, C. J. The Court has examined the evidence and 
has no hesitation in coneurring in the opinion of the master. 

It appears that, at the time the sale was made for the plain- 
tiff, Thomas S. Armistead also sold to the defendants a piece 
of land belonging to himself and Robert Armistead; and that 
payments were made by the defendants to Thomas 8. Armis- 
tead as the common agent of all the vendors; and that he divided 
the sums received from time to time among the vendors, in pro- 
portion to the amount of their several debts. In that way the 
plaintiff received from Mr. Armistead the sums due to her in 
January, 1836 and 1837. Afterwards a settlement took place 
between the defendants and Thomas and Robert Armistead, in 
which the latter gave the Griffins eredit on the debts to them- 
selves for’ only their shares of the several payments, after 
applying rateable parts thereof to the satisfaction of the plain- 
tiff. But the defendants insisted that the money should not 
be thus applied, and that they had intended the payments to 
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be exclusively on the debts to Thomas and Robert Armistead, 
and not on that to the plaintiff, except as to the first payment 
of $221.18, before mentioned. And the matter was then so 
settled by applvi ing all the payments to the debts to the Armis- 
teads; and the present plaintiff accordingly accounted with 
them and repaid to them the sums she had before received. 

While the money was in the plaintiff’s hands, as payments 
to her, and before she knew that the defendants raised an ob- 
jection to the application of any part to her debts, the plaintiff 
mentioned, and also upon her examination as a witness stated 
that she had received the two first installments for the 
land, and the third was all that remained unpaid; and (152) 
upon those declarations alone, the defendants rely as evi- 
dence of the payments claimed by them. 

It is plain that the defense is neither founded in Jaw nor 
truth. The declarations of the plaintiff were, at the time they 
were made, perfectly true, as the plaintiff had every reason to 
think. But subsequent occurrences, and those at the instance 
of the defendants themselves, changed the state of things alto- 
gether, and made those payments, which the plaintiff thought 
were made to her, payments to other persons; and the plaintiff, 
in accordance with the directions of the defendants, paid over 
the money to those persons. Consequently, it is no longer a 
payment to her. 

But it is said that the payments, after having been once 
applied by the plaintiff, can not be rejected by her. Certainly 
not by her alone; but all the parties concurred to the new appli- 

cation in this instance. 

Tt has also been objected that Thomas S. Armistead is not 
competent as a witness, as he was the plaintiff’s agent. But 
that relation does not generally affect the competency, and 
certainly can not do it here, since the object of his evidence is 
not to discharge himself by proving a payment by him for or to 
his principal, but to charge himself by admitting a payment 
from his principal to himself for and on account of the debt 
to him from the defendants. 

The exceptions must be overruled, and the report confirmed; 
and decree for the plaintiff, with costs. 


PEr CURTAM, DECREED ACCORDINGLY, 
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(153) 
JOAB PARKS tv. JOSEPH SPURGIN, Admrn., ete. 


1. On a motion to dissolve an injunction, everything is to be presumed 
against the defendant, in respect to any matter to which he could 
answer directly and has not so answered. 


2. A court of equity will, not support an injunction against an undoubted 
creditor, who has established his debt at law, merely upon the 
ground that there were other transactions between the parties, on 
which, possibly, there may be a sum of money coming to the party 
obtaining the injunction. 

3. A strong inference will be drawn against a plaintiff in an injunction 
bill, from vagueness in its statements, and from suppression on mat- 
ters peculiarly within the plaintiff's knowledge. 


This was an appeal from an interlocutory order, made in the 
Court of Equity of Raynotry at Fall Term, 1843, his Honor, 
Judge Manly, presiding, dissolving the injunction which had 
been obtained in this case. 

The bill states, that George Hoover, in his lifetime instituted 
four actions at law on bonds and accounts against the present 
plaintiff; that Hoover died pending the suits, and that Spur- 
gin, as his administrator, revived them, and in February, 1843, 
obtained judgments; in one of them, for $21; in another, for 
$199; in the third, for $270; and in the fourth, for $400. 

The bill further states, that in 1887 Parks and Hoover were 
partners in a contract for carrying the mail in coaches between 
Raleigh and Salisbury; and that they purchased the original 
stock at $200; of which the plaintiff placed the greater part in 
the hands of Hoover; that, besides, the plaintiff purchased 
twelve or fifteen horses for the line, bought harness, paid 
drivers and other expenses, and in person superintended the 
line; that Hoover kept a tavern on the route, which was a stage 
house, and that he received considerable sums of money from 
passengers for their fare, as shown by way bills; that Hoover 
was the sheriff of Randolph and collected on execution a debt 
for $840, which one Love owed the plaintiff, and, by agreement 

between them, was to apply it to the purposes of the 
(154) stage line, ont of which the plaintiff was to be reim- 

bursed; that Parks and Hoover borrowed from one of 
the banks the sum of $2,000, on their joint note, and, received, 
each, one-half thereof; but that the plaintiff paid at least two- 
thirds thereof out of his own funds, and was to have credit ac- 
cordingly in their copartnership’ accounts. 

The bill then states, “that in the course of the year 1838 the 
plaintiff took the entire stage line to himself; but the matters 
of said partnership have never been closed or settled; and that 
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said Hoover, on an account being taken of the partnership, will 

be largely indebted to the plaintiff, and to an amount equal to 
the four judgments recovered against him; that the estate of 
Hoover is insolvent, and that his administrator, notwithstand- 
ing, is endeavoring by execution to compel the plaintiff to pay 
the judgments, and at the same tine refuses to come to any 
settlement of the partnership, although the sum due thereon to 
the plaintiff will be a total loss, unless he can have the benefit 
thereof by way of deduction from the judgments at law.” The 
prayer is for an account of the partnership, and that the plain- 
tiff may be allowed the sum due him thereon as a eredit to the 
judgments; and, in the meanwhile, for an Injunction. 

The answer states that the defendant has no personal knowl- 
edge or particular information of the dealings between his in- 
testate and the plaintiff; but that he has been informed and be- 
lieves that thev were at one time partners in transporting the 
mail, as stated in the bill—but upon what terms, or what sums 
were received or paid by either, and the true condition of the 
accounts betwen them, the defendant says he knows nothing 
of his own knowledge; though, as to his mformation and be- 
hef, he states that he has heard and has good reason to behere, 
that upon a fair settlement of the said partnership, the plaintiff 
would be largely indebted to Hoover. 

The answer then states that, besides the suits in which the 
judgments mentioned in the bill were rendered, there were pend- 
ing between the parties several others; aniong which was one 
brought by Parks against Hoover for one-half of the 
debt of $2,000 to the bank, which Parks alleged he (155) 
had paid for Hoover, and two others by Parks for money 
which he alleged Hoover owed him on account of suns received 
by the latter from passengers or for the proceeds of some of the 
property belonging to the stage hne; that by an agrcement. be- 
tween Parks and Spurgin all the suits had been referred to the 
arbitrament and award of three persons, who had heard the 
parties and their witnesses, and after a full investigation of all 
the matters in controversy and allowing all payments, set offs 
and deductions proved, made their award in favor of Hoover's 
estate for the several swns, for which the judgments mentioned 
in the bill were taken, and also for $275.99 more, for which 
Hoover had not brought suit; and that hea warded, that noth- 
ing was dune to the present plaintiff in any one of his actions, 
except the sums for which he had eredit on the demands of 
Hoover against him. The answer states that before the arbi- 
trators if was proved by several witnesses that the plait, 
Parks, liad repeatedly declared that the terms wpon which the 
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partnership was dissolved were, in substance, that Parks was to 
take all the property of every kind belonging to the line, receive 
all the moneys due, and pay all the debts, and that Hoover was 
to be discharged from all hability to Parks or any other per- 
son; which statements the defendant avers he believes. The an- 
swer also states that the plaintiff has never exhibited any ac- 
count of the partnership, nor made any statement from which it 
could be seen what he claimed thereon, or how he wished to 
have the same settled; from which circumstances, and the 
proofs before and investigations by the arbitrators, the defend- 
ant savs that he verily believes that the award was not only 
honestly made, but that it determined justly and truly the 
rights of the parties. 

Be pon this answer and on the motion of the defendant the 1n- 
junction, which was granted on the bill, was dissolved; and 
from that order his Honor allowed the plaintiff to appeal. 


Mendenhall for the plaintiff. 
Winston for the defendant. 


(156)  Rvrriy, C. J. As the answer is silent upon the charge 

of the insolvency of Hoover’s estate, we assume it as es- 
tablished, for the purpose of the motion to dissolve the injunc- 
tion, for, in this stage of the cause, everything is to be pre- 
sumed against the defendant in respect of any matter to which 
he could answer directly and has not so answered. 

Though some of the suits at law, brought by the present 
plaintiff, were for demands, which he states in the bill were 
items in the partnership accounts, yet there was no suit directly 
on the partnership dealings; and as only the suits pending be- 
tween the parties were referred, the award does not, therefore, 
conclude the parties on the point of a settlement of the partuer- 
ship. The plaintiff would therefore be entitled to come into 
this Court to have the benefit of the equitable set off of the 
sum due him on the partnership, if any; and especially, in the 
case, which we here take for granted, of the insolvency of the 
plaintiff at law. But we are not satisfied that the plaintiff is 
entitled to any such set off. It is not sufficient that he should 
shew that there have been transactions betwen him and the 
other party, on which, possibly, a sum of money may be comme 
to him. Upon a bare possibility of that sort the Court ought 
not to tie up an undoubted creditor, who has established his 
debt at law, from reaping the benefit of his recovery. The 
present plaintiff says that there was a certain partnership 
between himself and the defendant’s intestate, which was dis- 
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solved in 1838, but has never been settled, up to 1843; and 
upon which, uf settled, a large balance will be due him, the 
plaintiff. This result the defendant, who is an administrator, 
can not deny positively, because he says he has no knowledge 
of his own upon the subject. But he denies it as far as an 
honest man can deny it; which is upon his information and 
belief. And he states the sources and particulars of his in- 
formation, so that it may appear whether his belief, deduced 
therefroin, be fair and reasonably entertained. The answer 
does not aver that the partners actually came to an account, 
and that a balance was found due to Hoover; but it states 
that, in the course of a judicial investigation, eredible 

witnesses proved, that the plaintiff himself said that they (157) 
had dissolved upon terms, which, of themselves, 1m- 

ported that Hoover owed nothing on that transaction. The 
fair meaning of the statement is, that Hoover simply retired 
from the firm, giving up ¢ anvthing he may have advanced, and 
leaving. Parks to pay for all the property and to have it. And 
the answer further states that, if such settlement had not 
really been made and an account were taken, the defendant 
from information believes the balance would be found due to 
Hoover, and not to the plaintiff. We do not see that more 
could have been expected in an administrator’s answer; and it 
strikes us as making a candid statement upon the material 
points, and. as fully as it could, denying any sum to be due 
to the plaintiff, and as entitled to more credit in that respect, 
than if the denial had been less scrupulous and more peremp- 
tory. But the answer does not constitute the entire case against 
the plaintiff. Much more is to be inferred from the vagueness 
of the statements of the bill, and from its suppressions on 
matters peculiarly within the plaintiff’s knowledge. Jt merely 
states a partnership to transport the mail; but as to the terms, 
the capital and how much each was to advance, or what personal 
services to render, or how share the profits, there is not a word 
in the bill. Then it states that the next vear atter the business 
began, the plaintiff took all the partnership eects to himself; 
but at what price. when or how payable, or upon what other 
terms.is wholly suppressed. Tow are the accounts of such a 
partnership to be taken? There is nothing to begin with: 
though the plaintiff. as the surviving partner, is the person 
best, and, perhaps s, alone eapable of furnishing the requisite 
data for the action of the Court. Besides all that, the Dill 
does not even undertake to account. why, when there was so 
much htigation between the plaintift and Ioover, in his life 
time, the plaintiff did not then file his bill for a settlement of 
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the partnership, if it had not been settled, or why he did not 
propose to the defendant to include it in the reference, if he 
thought he could make it appear that anything was com- 
(158) ing to him thereon to recover the recovery that would 
be made against him‘on other demands. We find, indeed, 
that the plaintiff had brought some of those actions at law for 
demands, which the bill now states to have been partnership 
transactions. Upon the whole case we must say that it wears 
the aspect of a suit, not to get an account, but to get an injunc- 
tion for the time being; and, therefore, that there is no error 
in the decree. This will be accordingly certified to the Court 
below. 
The plaintiff must pay the costs in this Court. 


Perr CURIAM. ORDERED ACCORDINGLY, 


The HonorasteE WILLIAM @ASTON, one of the Judges of 
this Court, died on 23 January, 1844, during the term of the 
Court, in the 66th vear of his age. 


EQUITY CASES 


ARGUED AND DETERMINED IN 


THE SUPREME COURT 


OF 


NORTH CAROLINA. 


JUNE TERM, 1844. 


WILLIAM J. T. MILLER et al. v. JOSIAH WASHBURN et al, 


1, On the hearing of a motion to dissolve an injunction, the defendant is 
the actor; and although the contents of his answer are generally 
to be taken as true, it must fully meet the plaintifi’s equity—there 
must be no evasion, no disposition shewn to pass over the material 
allegations of the bill—and if a reasonable doubt exist in the minds 
of the court, whether the equity of the bill is sufficiently answered, 
the injunction will not be dissolved but continued to the hearing. 


. Where money alone is the demand, the common law security is the per- 
son of the debtor, nor will equity go further—but when property 
is in contest a Court of Equity will, when the circumstances author- 
ize its interference and when its aid is invoked, secure the property 
itself during the existence of the controversy. 

3. Especially will the Court of Equity in this State, in analogy to the 

practice of the Courts of Chancery in England in cases of waste, 

exercise this preservative power, where the property in contest 
consists of slaves, and retain the possession of the slaves until the 
cause is finally disposed of. 


lo 


Appears from two interlocutory orders made in this cause 
at the Fall Term, 1848, of Crrverayp Court of Equity, his 
Honor, Judge Dick, presiding—the one dissolving the injunc- 
tion and sequestration therctofore obtained by the plain- 
tiff against the defendant, Abraham Washburn, and (162) 
the other refusing to dissolve the like injunction and 
sequestration against the defendant Josiah Washburn. From 
the former of these decrees the plaintiffs appealed, and from 
the latter, the defendant Josiah Washburn. _ 

The bill states that Gabriel Washburn died in the year 
1825, leaving a considerable landed estate and several negroes, 
and that the complainants, or those under whom they claim, 
with the defendants, are his children, and entitled to his per- 
sonal estate, together with his widow—that after the death 
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of the said Gabriel, the defendants, at the February term, 
1826, of Rutherford County Court, offered for probate a paper- 

writing, purporting to be the last will and testament of the 
said Gabriel Washburn, which was admitted to probate, and 
they qualified as executors thereof, having been appointed by 
the said will, together with their mother Priscilla, to execute 
the same. The bill further states that, at the succeeding July 
term of the said court, a petition was filed by the complainants 
to set aside the probate of the said paper-writing, and that the 
Court accordingly ordered an issue of devisavit vel non to be 
made up to try the validity of the said will-that this issue 
was continued on the docket until July sessions 1827 of the said 
court, when the parties entered into a compromise, whereby 
it was agreed between them that the will should be set aside, 
and. that all the property should remain in the possession of 
the widow until her death, and that then the defendants should 
have all the lands, and the complainants all the negroes. By 
the will the whole of the property, real and personal, was given 
to the widow for life, and after her death to the defendants. 
The bill further stated that this compromise was reduced to 
writing, signed by the ecomplainaut for himself and the other 
claimants, and by the said Josiah Washburn for himself and 
the said Abraham, and that Abraham assented thereto. It was 
further agreed at the same time that the said widow should 
qualify as administratrix of her said hushand, which she did 
at March term, 1828, of the said court, the two de- 

(163) fendants being her sureties to her administration bond— 
that, soon after the compromise, the defendants took 

into possession the land and divided it between them, and one 
of the defendants also took possession of a portion of the 
negroes, with the consent of the widow—that the widow died 
in 1839, whereupon letters of administration de bonis non on 
the estate of the said Gabriel Washburn, were, by the County 
Court of Rutherford, granted to the plaintiff William Slade— 
that, immediately upon the death of the said widow, the de- 
fendants took into their possession the slaves respectively be- 
queathed to them by the will, and again offered it for probate— 
and the said William Slade, as such administrator, sued them 
at law to recover the slaves, which suit was pending at the 
filing of the bill—that the defendants were men in slender cir- 
cumstances, and the plaintiffs believed and were afraid that 
they would take the slaves beyond the jurisdiction of the Court, 
and prayed that they might be restrained from so doing. The 
bill further set forth that, upon the death of the widow, Pris- 
cilla, the right of the defendants as executors survived, and 
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they had a right to seize upon and hold the slaves in that 
capacity, 

Upon the exhibition of this bill, and on the prayer of the 
plaintiffs, a writ of sequestration was issued to the sheriff of 
Rutherford, and by him was duly executed. 

The defendants answer jointly, and admit the allegations 
in the bill of the death of their father Gabriel, and aver that 
he left a will in writing, of the tenor set forth in the bill— 
that this will was duly proved by them, and they qualified as 
executors thereof. They admit that a petition was filed by 
Gilbert Harrell and his wife, two of the plaintiffs, to set aside 
the said probate—and the defendant Josiah admits that, during 
the pendency of the said suit, he and the said Gabriel signed 
a paper, the purpose of which was to compromise the said 
suit—that the said Harrell signed it for himself and wife, 
and not for the other heirs and distributees of the said Gabriel, 
who were uo parties to it, and that he signed it for himself 
alone, and not for himself and his brother Abraham— 
that, on the contrary, if was expressly understood and (164) 
agreed that he was not to be bound by it, unless Abra- 
ham should agree to it and sign it, which he never did. And 
Abraham avers he never did agree to it—on the contrary, he 
refused to be bound by it, as soon as he heard of it. They 
adyiit that their mother took out letters of administration upon 
the estate of their father, and they state that, upon her death, 
they took possession of the negroes as legatees, and not as exe- 
cutors. They claim to hold the negroes as their property, and 
deny that they belong to the plaintiffs—and aver that the pro- 
bate of their father’s will was never set aside, but that it still 
remains in force. They deny that they ever had any intention 
of removing the negroes out of the State or of running or 
removing their other property. 

Upon the coming in of the answers, the Judge presiding 
removed the sequestration from the slaves of the defendant, 
Abraham Washburn, and ordered them to be delivered to him; 
but continued the sequestration upon the slaves of Josiah 
until the final hearing of the cause. 

The plaintiffs appealed from the former order, and the de- 
fendant Josiah from the latter. 


AAlerunder for the plaintiffs. 
Caldwell & Hoke for the defendants. 


Nasu, J. The equity of the complainants’ bill is, that a 
controversy existed in the County Court of Rutherford, as to 
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the validity of the last will and testament of Gabriel Wash- 
burn, deceased, and, during its pendency, a compromise was 
entered into between the parties for its final adjustment—that 
these defendants were the propounders of the will, and the 
plaintiffs, or some of them, the caveators—and that the com- 
promise was entered into in behalf of the whole of those who 
were interested 1n setting aside the paper-writing—that by the 
compromise it was agreed the property should remain with the 
widow, Priscilla, during her life, and that at her death the 
land should belong to the defendants, as devised, and the 

negroes to the other children, and that letters of adminis- 
(165) tration should be taken out by the widow on the estate 

of the said Gabriel—ihat, in violation of this com- 
promise, the defendants, upon the death of the widow, imme- 
diately took possession of the negroes and divided them between 
themselves, as they were bequeathed to them in the alleged 
will. The object of the bill is to enforce this compromise of 
family disputes, and prevent the defendants, in the meantime, 
from removing the negroes beyond the jurisdiction of the 
Court. On the hearing of a motion to dissolve an injunction, 
the defendant is the actor, and, although the contents of his 
answer are generally to be taken as true, it must fully meet 
the plaintiff’s equity. There must be no evasion—no dispo- 
sition shown to pass over the material allegations of the bilJ— 
and, if a reasonable doubt exists in the mind of the Court, 
whether the equity of the bill is sufficiently answered, the in- 
junction will not be dissolved, but continued to the hearing. 
McNamara v. Irwin, 22 N. C., 19. Little v. Marsh, 37 N. C., 
18. Moore v. Hylton, 16 N. C., 485. James v. Lemly, 37 
N. C., 278. Sherrill v. Harrell, 36 N. C., 194. 

In this case the defendants join in their answer. Josiah 
admits he signed the compromise, but avoids it by alleging that 
Harrell signed for himself and wife alone, and not for the 
other parties, who, therefore, were not bound, and that he 
signed, under the express understanding, that it was not to be 
binding on him unless his brother Abraham agreed to it; that 
he was not present, and, as soon as he heard of it, disagreed 
to it, and refused to become a party; yet they both admit- 
that letters of administration upon the estate of their father 
Gabriel were issued to Priscilla, the widow, and they avoid 
saying, whether they signed the administration bond as her 
sureties, though the fact 1s averred in the bill, and their an- 
swer required. : 

In this stage of the proceedings, we must assume that the 
defendants did become their mother’s sureties, and that Abra- 
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ham, therefore, did concur in the agreement for a compromise 
neither of them gives any account of the suit instituted 

to prove the will or to try the issues after the time of (166) 
the alleged compromise, and, after the death of. their 
mother in 1839, eleven years after she had become adminis- 
tratrix, they again bring forward the will and offer it for 
probate. We can not say we haye not a reasonable doubt 
whether the equity of the bill is answered. When money is 
alone the demand, the common law security is the person of the 
debtor, nor will equity go further; but when property 1s In con- 
test, chancery will, in special cases, exercise its preservative 
power and look further than to the personal liability of the 
defendant. It will, in cases where the cireumstances authorize 
its interference, and where its aid is invoked, secure the prop- 
erty itself, during the existence of the controversy. Thus in 
cases of waste, the common law gave the writ of waste, and to 
aid and secure to the plaintiff the full benefit of the process, 
the writ of estrepement to stay the further injuring of the prop- 
erty, during the contest, was awarded. The writ of waste, 
both in England and in this country, from its pecuhar features, 
has become obsolete, and has been succeeded by the more con- 
venient and less cumbrous action on the case in the nature of 
waste. With the old writ fell that of the estrepement, and 


in cases of property in slaves; for the nature of the property 
is such, that possession may be lost by the most vigilant owner, 
without there being an actual taking, or the commission of a 
trespass.” In cases, then, of this species of property, in 

which it is proper for a court of equity to interfere, hav- (167) 
ing taken possession of the property, the Court, in 
analogy to the principle and object of the estrepement, retains 
that possession, until the cause is finally disposed of. 

It is the opinion of the Court that the interlocntory decree 
in this case, removing the sequestration from the negroes of 
Abraham Washburn, was erroneous, and that the sequestration 
ought to have been retained until the final hearing. The Court 
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is further of opinion that there was no error in the interlocutory 
decree, retaining the sequestration on the negroes of Josiah 
Washburn. There must be judgment against the defendants 
for both appeals. 


Per CURIAM. CERTIFICATE ORDERED ACCORDINGLY. 


Cited: Monroe v. McIntyre, 41 N. C., 69; Deaver v. Eller, 
42 N. C., 29; Dupre v. Williams, 58 N. C., 99; Lowe v. Comrs., 
70 N. C., 583; Perry v. Michaux, 79 N. C., 98; Riggsbee v. 
Durham, 98 N. C., 87. 


EDMUND BRYAN v. PETER GREEN et al. 


Where a creditor of a deceased debtor alleged that the defendants were 
fraudulent donees of certain property of the said debtor: Held, 
that the plaintiff was bound to have the representatives of the 
debtor parties before the court, although it was alleged in the bill 
that the debtor had died in another State, and had no representa- 
tive in this State. 


This cause, having been set for hearing, was removed by 
cousent from the Court of Equity of RcruHerrorn, at Fall 
Term, 1843, to the Supreme Court. 

This bill sets forth that, in February, 1841, the plaintiff 
obtained a judgment in Rutherford County Court against one 
Moses Waters for the sum of $569.50, upon a bond previously 
given by said Waters, and which for some cause he had declared 
he never would pay—that the said Waters, immediately after 
the rendition of the said judgment, left the State, having 

previously disposed of the whole of his property, and is 
(168) since dead, imtestate, and no administration has been 

taken out on his estate—that, upon the flight of the said 
Moses Waters, the plaintiff took out an attachment against 
him, and the defendant Green was summoned as a garnishee, 
and, upon his garnishment admitted that he had, in the year 
1840, executed to Moses Waters his two bonds, each for the 
suin of $600, one of which bonds was payable in July, 1841, 
‘and the other in 1842; upon the: first he had made payments 
to Waters to the amount of $379.53, and the balance upon that 
and the whole of the other was unpaid, but that he had under- 
stood that Moses Waters had transferred the said bonds to his 
sons, John and Henry Waters, who, he was informed, had 
transferred them to Miller McAfee. The. bill charges that 
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Moses Waters made the assignment of the two bonds, due froin 
Green to his two sons, without consideration, and for the pur- 
pose of defeating the judgment obtained by the plaintiff against 
hun, and that they, the said John and Henry Waters, had 
instituted suits against Green for the recovery of the money 
due on the aid bonds—that he was unable to obtain a judg- 
ment against the said Green on his garnishment, 1 consequence 
of the death of the said Moses Waters. The bill concludes with 
a prayer for relief. 

The defendant Grecn, in his answer, adiuits his indebtedness, 
as set forth in his garnishinent, and his willingness to pay 
the money to whon:soever the Court may direct—states that 
the notes were by Moses Waters assigned to his sons on 
16 July, 1840, in his presence,'and for the avowed purpose 
of defeating the claim of the plaintiff, the said Henry and 
John Waters, being at that time in the State of Georgia, and 
that he made the pavnients c¢laimed by him between the time of 
the assigninent and the time when Moses Waters left this 
State, ae was in March or April, 1841—alleges the death 
of Moses Waters, and demies all fraud. 

The answer of Henry and John Waters admits their resi- 
denee in Georgia, the death of their father and his having 
traded to them the two bonds, and that no administration has 
been granted to any one upon their father’s estate. 


Badger for the plaintift. (169) 
Hoke & Tredeli for the defendants. 


Nasu, J. We are of opinion that the plaintiff’s bill can 
not, upon its own statement, be sustained. The plaintiff had 
obtained a judginent at law against Moses Waters, upon a 
bond given by the said Waters, ‘aud he having removed to the 
State ‘of Georgia and having uo visible property, upon which 
an exceution could act, the plamtiff sued out an attachment 
against him, and had it levied in the hands of the defendaut 
Green, and summoned him as garnishee. During the pendency 
of this suit Moses Waters died, and the plaintiff sets forth that 
he had no personal representative, and for that reason came 
into this Court. Why could he not proceed at law against the 
garnishee Green ? Simply because the judgment against lnm 
would be but ancillary to the one against Waters. When a gar- 
nishee admits he is indebted to the defends ant in the attachment, 
the sum so due is condemned by a judgment of the Court to the 
use of the plaintiff, subject to the Judgment the plaintiff may 
recover on his attachment. If then the defendant die before 
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judgment, and no : epresentatly e be brought im within two terms, 
like every other suit it abates, and of course carries out of 
court with it all its accessories. We know of no- principle, 
which authorizes a court of chancery to grant a decree avainst 
a dead man, more than a court of ina Neither court can 
legally proceed without having before it the proper parties. 
The plaintiff might have put this objection out of his way by 
procuring some other person to administer; though we do not 
decide, if such administration had becn granted, it wonld have 
enabled the plaintiff to have been benefited in his attempt to 
recover the money. Should the said Henry and John Waters 
recover the money due from Green, they will become executors 
of their own wrong, and thereby subject themselves to the 
action of the plaintiff, and ‘his redress is one at law. This 
Court does not know of an executor de son tort, for the 
(170) purpose of a remedy against him as such. There is no 
donbt that chancery will afford rehef against a fraudu- 
lent donee, ta an equitable creditor of the donor, who is dead, 
but the mehtful representative of the donor must be before this 
Court. Dozier vr, Dozer 21 N. C., 96. But this is a legal 
claim; and the proper Dae are not before the Court if it 
were an equitable one. Tf it be objected that John and Henry 
Waters are citizens of the State of Georgia, and that the pro- 
cess of the courts of this State can not reach them, the auswer 
is, the courts of the State of Georgia are open to the pli alntiff, 
and we have no reason to doubt will be as proper to give hin 
relief as the courts of this State. The bill must be dismissed 
with costs to the defendant Green. 
Per CURIAM. BILL DISMISSED. 


Cited: Martin v, cRryde, post, 588. 


ISAAC LYRELY v. CLAUDIUS WHEELER et al. 


When the equity of a bil] is not denied by the answer, but a new equity 
is thereby introduced to repel or avoid it, the injunction which had 
been granted, should not be dissolved upon the answer, but should 
be continued to the hearing of the cause. 


This was an appeal from an interlocutory order of the Court 
of Equity of Rowan County, at the Spring Term, 1844, dis- 
solving the injunction which had been granted in the case. 
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The matter disclosed by the bill and answer is fully st: ted 3 i 
the opinion delivered in this Court. 


Alexander for the plaintiff. 
Caldwell, Osborne & Boyden for the defendants. 


Nast, J. The bill states that, for several vears prior (171) 
to the filing of the bill, the plaintiff lived as a clerk 
with the defendant, Wheeler, who keeps an apothecary’s shop 
in the town of Salisbur v; that during that time he had aceumu- 
lated property consisting in notes, bonds, and money, and other 
personal property, which, together with what he had before he 
went there, amounted te the sum of $5,000; that the plaintiff 
occupied a room over the said defendant’s shop, and that the 
said defendant’s brother usually slept in the same room; that 
on the night of 2 October, 1842, the brother, by concert with 
the said defendant, and under pretense of being unwell, left 
his room, and that between the hours of 11 and 12 0’ ‘clock, while 
he was in bed, the defendant Wheeler came into lis room with 
a candle in one hand and a large knife in the other, and after 
putting down the window curtain came to his bed, and, putting 
the knife to his throat, charged him with having robbed him 
of large sums of money, and threatened to put lim to instant 
death, if he did not immediately surrender to him all his 
money, notcs and bonds; that, under the fear and terror excited 
by his conduct and threats, he gave up his keys, and the said 
Wheeler opened his trunk and took out all his money, bonds and 
notes, anda gold wateh; that he threatened to take his life if 
he mentioned what had then taken place, promising to have a 
settlement with him the next dav; that this settlement did not 
take place as promised by the defendant, in consequence of the 
dangerous illness of one of his sisters; that he continued to 
live with the defendant up-to 8 January, 1843, endeavoring 
from time to time to get a settlement. The bill further states 
that in March, 1848, the plaintiff and the defendant came to 
a settlement, and the defendant gave the complainant a receipt 
for the papers so taken, and a bond for $4,869, pavable one 
day after date, and the plaintiff gave the defendant, at the 
same time, a list of the bonds and notes and receipts for bonds, 
authorizing him in said written list to collect them; 
that after this transaction the plaintiff borrowed for (172) 
the defendant of one Jacob Trexler $575, and for him 
from the Branch of Cape Fear at Salisbury $500; that he being 
stript of all his means, was the reason why he did not sooner 
attempt to redress his wrongs, and that he did not disclose the 
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transaction, except to one or two confidential friends, until the 
filing of the bill, and not to them fully. The bill concludes 
by praying an injunction to prevent the defendant from col- 
lecting the moneys due on the papers and from trading them 
off, and for a sequestration of the bonds, notes and receipts 
still in his hands, and for special and general relief. The bill 
also charges that the defendant is insolvent. The writs prayed 
for were issued and executed. 

The answer admits that the complainant lived with the 
defendant Wheeler, as a clerk, for the time set forth, denies 
that when he eame there he had any property, avers that he 
received no wages for his services, that a short time before the 
transaction of 2 October, he had reason to believe that the com- 
plainant, durmg the time he had so lived with him, had been 
In the habit of robbing him; and that on the night of 2 
October, as set forth, he went into the complainant’s room, 
which was over the shop, and charged him with the robbery, 
and demanded of him restoration of what he had stolen, or 
he would expose him; that the complainant confessed that he 
had robbed him and immediately arose from his bed, opened 
his trunk, and gave him a number of bonds, notes and receipts, 
and money and a gold watch, denying that he. used any violence 
or any threats other than that of exposure; that his reason 
for going into complainant’s room at night and by himeelf, 
was to save the character of the complainant and the feelings 
of his friends; that with the same view he permitted him to 
remain in the shop, with the understanding that he would 
leave the State in the ensuing spring; admits that the com- 
plainant borrowed the money for him as set forth, and that he 
and the complainant at the time specified came to a settlement, 
when he gave the complainant a receipt for the papers, and 

the complainant gave him a hst of the same papers, 
(173) authorizing him as assignee to collect the moneys due, 

and stating that he had given the complainant full value 
for them. The answer admits that the defendant at the same 
time gave the complainant his bond for $4,869, payable one 
day after date; and alleges that the complainant at the same 
time executed to him a receipt under his hand and seal for 
the amount of the said bond; that he gave the bond at the re- 
quest of the plaintiff, to enable him to satisfy his friends that 
he had that amount due him, and that all the papers were 
antedated to 3 October, 1842. The answer further admits that 
the defendant 1s in embarrassed circumstances, 

Upon the coming in of the answer, the injunction was dis- 
solved and the sequestration discharged by the presiding Judge, 
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from which deerce the plaintiff appealed to this Court, and the 
case is before us now, on the simple question, whether that 
decree shall be affirmed or reversed. 

The ease, in all its features, is a remarkable one. The plain- 
tiff charges upon the defendant an act of violence, heretofore 
unheard of in this part of the country, and the defendant sub- 
stantially adimits it. He confesses that he entered the plain- 
tiff’s bed room, in the night, after he had retired to rest, 
charged upon him a crime, for which, if convicted, he would 
suffer an infamous punishment, and threatened him with publhie 
exposure unless he instantly surrendered the money which he 
alleged he had stolen from him, Under the fear and alarm 
excited by his conduct and threats, the plaintiff delivered all 
the property he had, except his clothes, consisting of the money, 
notes, bonds and receipts, as set forth in the bill. Upon this 
statement, and upon the unsupported allegations that the plain- 
tiff had robbed him to the amount, nay, to double the amount 
of the money, and the evidences of debt so taken by him, the 
defendant asks the Court to dissolve the injunction, remove 
the sequestration and return to him the property in contest, 
and enable him to realize its value, though he at the same 
time admits that he is in embarrassed circumstances. In 
MeNamara vv. Irwin, 22 N. C., 18, it is stated by the 
Court to be the settled rule, that “when the equity of (174) 
a bill is not denied by the answer, but a new equity 1s 
thereby introduced to “repel or avoid it, the injunction will not 
be dissolved by such an answer, but shall be continued to the 
hearing of the cause.” The plaintifi’s equity in this case is, 
that he has, through terror and alarm, induced by the violence 
and threats of the defendant, parted with the property in dis- 
pute, and that the defendant is either insolvent or in failing 
circumstances. The terror and alarm, and the violence in part, 
are admitted, and that the defendant is embarrassed, in his 
circumstances. The plaintiffs equity is not answered, for 
though some of the acts of force and legal duress are denied, 
yet it is not pretended that the brother was not induced to 
change his bed that might, so as to leave the plaintiff unpro- 
tected by a witness, nor that the defendant did not charge the 
plaintiff with the robbing, and threatened to proceed against 
hun therefor, if he did not comply with the demand to give up 
all his effects. Upon the defendant’s own statement in the 
answer, there was at least a moral compulsion on the plaintiff, 
and duress in the view of a court of equity. Such conduct 
can not be justified at all, nor does it adimit of any excuse, 
unless the defendant shall make it appear that the plaintiff 
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actually committed the alleged depredations. That he may do 
by evidence upon the hearing. It could not be asswined as true 
upon the answer alone, nor can the defendant be allowed at this 
stage of the cause to repossess hnnself of the property in dispute 
upon the evidence alleged by him, The property 1s in the 
custody of the Court; there if must remain until it is properly 
ascertained who is entitled to it. 

it is the opinion of this Court that the interlocutory decree 
made In this cause below, dissolving the imjunction and re- 
moving the sequestration was erroneous, and that the said in- 
junction and sequestration ought to have been continued to the 
final hearing. A certificate to this effect must be transmitted 
to the Court of Equity for Rowan County, with instruction 
to proceed accordingly, and there must be judgment here against 
the appellee for costs. 


Per CURIAM. ORDERED ACCORDINGLY. 


Cued: S.c., post, 599; Hughes v. Blackwell, 59 N. C., 77; 
Longmire v. Herndon, 72 N. C., 631. 


AZARIAH NELSON v. THOMAS W. OWEN ct al. 


It is an established rule that, where an injunction is applied for to stay 
proceedings at law on a money bead. the plaintiff must agree to 
vive the defendant a judgment at law and be bound by order to 
bri ing no writ of error. 


Aprrrar from an interlocutory order of the Court of Equity 
of CaswELi. at Spring Term, 1844, refusing a motion to dissolve 
the injunction, which had been granted in the ease, and direct- 
ing it to be continued to the hearing. 

This bill states that in October, 1843, the plaintiff purchased 
a tract of land of the defendant, Owen, containing about 127 
acres, at the price of $300, for which he gave his bond, and 
the other defendant signed it as a witness; that at the time 
of his purchase one David Brooks was living on the land, and 
it was agreed between the plaintiff and the defendant that the 
latter was to put the former into possession in time to enable 
him to sow a crop of wheat, and that he failed to do so. It 
further charges that Brooks is still in possession, claiming to 
hold about 30 acres of the land as his own, and refuses to sur- 
render the possession, and that all the buildings are on these 
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thirty aeres together ath the only spring of water, that the 
defendant ean not make title to these thirty acres. and without 
them the land will a no use to him. Tt further states that 
the defendant, Winshad, the witness to the bond, has taken an 
assigiunent thereof to himself. and has brought an action against 
him in the County Court of Caswell, and prays he may be eu- 
joined from prosecuting said suit and that the contract ay _ 
rescinded. The defendant aduuts the sale of the land to ons 
plaintiff, as set forth, and that Brooks was at the time of ihe 
sale in possession of about thirty acres, and alleges he was his 
tenant at will, and th at he js still in possession and refuses to 
surrender it up, claiming to hold it in his own right; admits he 
can not make title to those thirty acres, but savs that 

the defendant is not entitled to rescind the contract as (176) 
the defect in the title was fully disclosed to him at the 

tune of the bargain, and he accepted a conveyance with this 
knowledge. Ile further admits that all the buildings on the 
land and the only spring are on that part claimed by Brooks 
and still in his possession. The bill is filed 9 November, 1843, 
and the answer 8 Alay, 1844, up to which time it does not 
appear that the defendant Owen had taken any steps to put 
the plaintiff? into possession of the land. Upon the coming of 
the answer, on a motion by the defendant to dissolve the in- 
junction. his Honor refused the motion and eontinued the in- 
junetion to the hearing. 


Vorwoad & Venable for the plaintiff. 
herr fon the defendants. 


Nasu, J. This case is now before us upon the interlocutory 
decree of the Court below, and our only business is to say 
whether it is erroneous or not. The power of a court of 
chancery to grant infunctions has been long considered as a 
most useful one—enabling the party applying for it to avail 
himsclf of same equitable defense to a recovery at law, of 
which he would be deprived by the striet rules of the common 
law. But it is a power lable to much Sek as injunctions 
are generally obtained wpon the ev parte staten rent of the 
applieant. and often cmploved to delay ‘lie. Ae ining oT justice 
at law. To remedy this evil as far as practicable, with a just 
regard to the rights of all partics, it has long been established 
as a re, that. when au injunction is applied for to stay pro- 
ceedings at law upon a money bond, the plaintiff must agree 
to give the defendant a judeinent at law, and be bonnd by 
order to bring no writ of error. Anon. 1 Ver., 120. Tn 
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this case the injunction originally granted was general, restrain- 
ing the defendants from: proceeding in their suit at law, and 
in that form it was, by the presiding Judge, continued to the 
hearing, and in that form it is now before us and on the same 
motion. The defendant Owen, in his answer, admits the ma- 
terial allegations of the complainant’s bill, and claims the disso- 
lution of the injunction upon the ground that, if con- 

(177) tinued to the hearing, it can do him no good, as his bill 
must be dismissed. The ground upon which it is alleged 

that the plaintiff can obtain no relief is, that at the time he 
made his purchase, he was fully apprized of the fact of Brooks’ 
possession and claim, and with that knowledge accepted a con- 
veyance from the defendant Owen. It is very certain, where a 
contract 1s executed by the purchaser taking a conveyance with 
knowledge of existing defects in the title, he has no claim to the 
interference of a court of equity. Whether this defect in the 
defendant’s title was known to the plaintiff at the time he 
took his conveyance, does not appear, except by the defendant 
Owen’s answer. Jf that was the fact and the ease stopt there, 
the injunction would be dissolved; but the plaintiff alleges that 
a parol agreement accompanied the transaction, whereby the 
said defendant was bound to put the plaintiff in possession of 
the land, it being then in the adverse possession of Brooks, 
and that the said defendant failed to do so at the time specified, 
though requested by the plaintiff. This agreement is not denied 
by the said defendant, and he expressly admits that Brooks 1s 
still in the adverse possession of the land and refuses to give it 
up. The statute then did not transfer the possession to the 
plaintiff upon the execution of the conveyance because of the 
adverse possession, nor can the plaintiff, for the same reason, 
recover the possession from Brooks by an action at law. And 
the question submitted to us 1s, whether we will permit the de- 
fendants to compel the plaintiff to pay them the full purchase- 
money, when it appeared the plaintiff can not get into posses- 
sion of the land. and when the defendant admits he has not done 
what he agreed he would, and when at the same time he further 
admits that he can not make a good title to the portion of the 
land on which Brooks 1s fixed, where the whole of the buildings 
are, and where is the onlv spring belonging to the whole tract. 
Whether the plaintiff will be entitled to the relief he secks to 
have the contract rescinded, or whether it be a case for com- 
pensation, and if so to what extent are questions depending 
upon the testunony which may be before the Court 
(178) upon the final hearing. They can not be considered 
now. The bill charges that the defendant Winshed 
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knew of all these facts before he took his transfer, and is there- 
fore a purchaser of the bond with notice. The answer of this 
defendant admits his knowledge, except as to the inability ot 
Owen to make title. Upon the whole we think it would be 
contrary to good conscience to suffer the defendant, at this 
stage of the proceedings, to compel the plaintiff to pay the 
purchase-money. 

The interlocutory order of the Court below is afhrmed with 
costs, to be taxed by the master against the defendants. 

Per CURIAM. ORDERED TO BE CERTIFIED ACCORDINGLY. 


WYATT CANADAY vv. DENNIS. PASCHALL: et. al. 


A deed in trust was made for the purpose of securing or satisfving a 
number of debts—aimong others one debt is described as being a 
debt due “to Lucy F. Jinkins for about the sum of $1,000 on ac- 
count of the guardianship of John Blacknall for the said Lucey F. 
Jinkins.” Jt appeared afterwards, upon the settlement of the 
guardian accounts, that the sum actually due to Luey F. Jinkins, 
at the time of the execution of the deed, was $1,481.99 cents: Held, 
that the whole of this amount was secured by the deed, and not 
inerely the stm of $1,000. 


APPEAL from an interlocutory order of the Court of Equity 
of GRANVILLE, at Spring Term, 1844, his Honor, Judge Dick. 
presiding. 

It appeared in this ease that John Blacknall made a deed 
of trust, dated 5 September, 1839, by which he assigned the 
property and effects therein specified to Dennis T. Paschall, 
as a trustee, to pay out of the asigned property certain debts 
specified in the deed, in the order in which the said debts are 
named. This bill was filed by Wyatt Canaday, one of 
the ereditors named in the deed, against the said Pas- (179) 
chall, Blacknall and the other creditors therein named, 
for an account and application of the assigned effects to the 
payinent of the debts pee Te to the provisions of the deed. 
Among the debts specified im the deed, and having prior right 
of satisfaction to that of the plaintiff, is one to the defendant 
Lucey F. Jinkins, and is ees in that instrument in these 
words, “and also in a debt to Luevy F. Jinkins for about the 
sum. of one thousand dollars, on aes of the guardianship 
of the said Jobn Blacknall for the said Lucey F. Jinkins.” 
The debt of Blacknall to Jinkins, so referred to, arose upon lis 
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euardianship ef the said Jinkins, and at the time the deed was 
mide the amount thereof was unliquidated, and, by proceeding 
at law afterwards taken, the amount thereof was ascertained to 
have been, at the time of the execution of the deed, $1,481.99, 
and not $1,000, and at the time of the filing of the bill, the same, 
including interest, amounted to nearly «1, 700. The effects in 
the hands of the trustee were admitted to be insufficient for 
the satisfaction ef all the debts, and if the whole amount of 
the debt actually due to the defendant Jinkins from the said 
Blacknall be first paid out of the said funds, there will not be 
sufficient left to pay in full the debt due to the plaintiff 
Canaday; and at this time the funds being all in hand and a 
reference being moved to the master to state the accounts of the 
trustee, and apply the same to and amongst the creditors, accord- 
ing to the provisions of the deed, the counsel for the plaintiff 
moved the Court to declare that, by the true construction of 
the said deed, the defendant Jinkins was not entitled to priority 
over the said Canada y for the whole amount actually due, but 
only for the amount specified in the deed, and that the inaster 
might be instructed to allow to the said Jinkins only that 
amount. The counsel for the said Jinkins on the contrary 
insisted that she was entitled to priority for the whole amount 
actually due, and prayed such declaration from the Court. Ths 
Honor, being of opinion upon the said matter with the plain- 

tiff, declared the said Jinkins to be entitled te satisfaction 
(180) before the said Canaday, only for the said sum ae #1, 000, 

to be taken as due at the date of the deed; and ordered 
that the master, in making distribution among the creditors, 
should allow to the said Jinkins only the said amount. 

From this order the defendant, Jinkins, by permission of 
Its Honor, appealed to the Supreme Court, and his Qonor 
directed the foregoing statement to be certified to the Supreme 
Court, as containing the matter upon wlich the question be- 
tween the parties arose. 


Venable & Ivedell for the plaintiff. 
sadger for the defendant. 


Rurrrm, C. J. The Court can not concur in the construction 
put on the deed by his Honor. That instrument enumerates 
many debts from the maker to sundry persons. Some of them 
are described specially, as being due, for example, bv bouds, 
of sueh and such dates, for certain sams mentioned, and pay- 
able at certain days mentioned. Others are described as being 
due by bond or by judgment to particular persons for “about” 
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certain sums mentioned. And others ugain are described as 
being due on open accounts, for “about the sums” specified. It 
is obvious that the writer of the deed did not know at the time 
the precise amounts of the several debts, thus described as being 
for “ebout? sueh sums. But there ean be no difficulty to the 
trustee In administering the fund, nor any serious doubt, as it 
seems to the Court, of the meaning of the partv. The debts 
are suficiontly identified by the naies of the debtor and of the 
several creditors and the nature of the debt. as arising On 
bonds, notes, judgments, or open accounts. The amount of 
rach debt was added as a further description; and where the 
amount is stated to be a specifie sum, thus due, that may be 
deemed an essential part of the deseription, which can not be 
departed from. But where the debt is otherwise well enough 
described, and then, as an additional description, the amount 
is given, but is given as not being certainly the true amount, 
or as not being certainly known to be so, it would seem but 
a fair interpretation of the meaning of the parties, to 
hold that the aceurate and sufficient parts of the de- (181) 
scription, In respect to which the words of the deed are 
affirmative and positive, should not be restrained in their obvi- 
ous lmport, per se, by a further deseription, which thus pro- 
fesses on its face to be conjectural. The several sums, thus 
mentioned as the probable amounts of some of the debts, could 
not have been intended as exclusively controlling the operation 
of the deed in that respect. For suppose this debt. eta of 
being more than $1,000, had turned out to be less; for example, 
&S00; no one could contend that, notwithstanding, the ereditor 
could claim the whole sum of $1,000, upon the ground that the 
deed mentioned and secured the debt really owing; and there- 
fore the deed would be restrained to the lesser sum. So, on the 
other hand, when the true debt exceeds the conjectural stun 
specified, the scenrity must be considered as exte nding to the 
whole debt. We think nothing less can be held upon the sup- 
position which must be made here—that no fraud was intended 
on the other creditors by concealing the real amount of the 
debt, and that the language of the deed was used to deseribe the 
debt correctly. as far as the party was able at the time to do so. 
Tt was, indeed, arened that the true construction is, that 
only the sum of &1.000 was intended to be secured, whatever 
the aniount of the debt might bee But that seems to be wholly 
inadinissible. Tf that had been the meaning, the language w ould 
have been that the maker of the deed was desirous to secure 
the debt to his ward, or a parr thereof, nor exceeding the sum 
of $1,000. But the words under consideration are used in that 
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part of the deed, which is descriptive of the debts; and it is 
in a subsequent part that it is said, “that the said J. B. is 
honestly desirous of securing the pavment of all the debts above 
nanved or referred to.” and yet further on the trustee is required 
(after some prior applications) “to pay the residue of the funds 
in his hands towards the discharge of the remaining debts 
named, in the order in which they are named above.” It is 

‘obvi ious, therefore, that the sum seeured to Lucy F. Jin- 
(182) kins is not a part of any sum due to her, but the debt 

thus secured to her is her entire debt—supposed indeed to 
be “about the sum of $1,000, more or less,” but intended to be 
secured as a whole, whether 1{ was more or less. The inter- 
locutory order, was, therefore, as we think, erroneous, and must 
be reversed with costs in this Court. This will accordingly be 
certified to the Court of Equity. 


Per CURIAM. ORDERED ACCORDINGLY. 


JORDAN WOMBLE v, AMOS J. BATTLE et al. 


A vendor of real estate, who has conveyed it by deed, has no lien upon 
the land for the purchase-money. 


This cause being set down for hearing, was transmitted by 
consent from Waxer Court of Equity, at Fall Term, 1848, to the 
Supreme Court. 

The bill stated that the plaintiff had conveyed to the defend- 
ant, Battle, a certain lot of land, in the city of Raleigh, for the 
price of $700, for which he had taken the note of the anid Battle 
without any security that Battle afterwards conveyed this land 
to the defendant, Blake, as trustee, for the purpose of satisfying 
certain debts of the said Battle mentioned in the said convey- 
ance; that the said Battle 1s now entirely insolvent, and has 
never paid his said bond nor any part of it. The bill states that 
these facts were well known to the defendant, Blake, at the time 
he received the said conveyance in trust from the defendant, 

Battle, claims that the plaintiff has a lien on the said 
(183) land for the said purchase-money, and prays that the 

said defendants may pay off and discharge the said 
purchase-money, or that the land mav be sold for the satisfac- 
tion thereof. 

The defendants’ answer was filed—and the facts alleged in the 
plaintiff’s bill were substantially proved. 
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Wm. H. Haywood, Jr., for the plaintiff. 
Badger & Manly for the defendants. 


NasH, J. On 5 September, 1839, the plaintiff sold and con- 
veyed to the defendant, Battle, the lot of ground inentioned in 
the bill, at the price of £700, payable on 1 January, 1840, 
for which Battle gaye him his bond without any surety. Battle, 
by deed bearing date 3 August, 1841, conveved the saine lot of 
eround to Bennet T. Blake, the other defendant, in trust to sell 
and pay off certain debts due and ow ing by the said Battle to 
the individuals mentioned in the conveyance. Both these deeds 
haye been duly proved and registered. The bill is filed to com- 
pel the defendant, Blake, to pay off and discharge the bond, 
given by Battle to the plaintifi for the land, upon the eround 
that the purehase-noney is unpaid, and that in equity the plaim- 
tiff has a lien upon the land for the purchase-money. 

That this is the doctrine of the English Court of Chancery, 
there ean be no doubt. It is established by many authorities 
and running through many years of the judical history of that 
couniry. I do not deem it necessary to refer to these cases at 
this stage of this inquiry. I shall have occasion to notice them 
upon another part of the case. The inquiry presented to us 1s, 
whether it 1s the aor of North Carolina—has it ever been en- 
grafted upon our system of jurisprudence? And, 1f it has not, 
is its adoption neces SSATy | Is it in harmony with that policy 
which the Legislature of our State has, by various enactments, 
pointed out? The Legislature of North Carolina, as such, com- 
menced in 1715—or rather in that year the various stat- 
utes, which had been enacted by the colonial authorities, (184) 
were revised and collected into one body, and our judicial 
history is eoeval with it. During the long period of tine whieh 
has sinee transpired, we have no record that this principle of 
the English Chancery law was ever noticed or recognized here, 
and not until the year 1828 was it brought under the action 
of our courts of justice. In that year the case of Wynne v. 
cliston, 16 N. C., 163, was decided in this court, in which the 
existence of this lien in favor of the vendor of land, was appa- 
rently recognized as the law. This case, under all the eircum- 
stances attending it, and which have since come to hght, we do 
not consider as establishing the doctrine. Judge Hann, it 1s 
true, delivered his opinion as that of the Court, and so in truth 
it was, as Judge Ilexperson in the decree was in favor of the 
plaintiff. Chief Justice Taytor dissented, and gave an able 
opinion against the doctrine. It is to be remarked that Judge 
Harr states that he was not aware that the question had been 
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stirred in our courts before that suit. Divided as the Court 
were, the profession was nevertheless well warranted in consid- 
ering it as establishing the doctrine; and, if it stood alone, and 
upon its own circumstances, as reported, we should so consider 
it, and, however mueh we might regret, would certainly consider 
ourselves bonnd by it. But we are not compelled to receive it 
at this time as authoritative on the subject. On the hearing 
of Kelly v. Tervy (not reported), froin faith. in which this 
lien was set up by the plaintiff, it was intimated by one of the 
counsel concerned in the case that it was supposed the prin- 
ciple was definitcly settled by the case of Wynne v. Alston, when 
Judge Tenperson observed that was not the case; he concurred 
with Judge ITacr that the plaintiff was entitdled to a deeree, but 
did not concur with him upon this point; his opinion rested 
upon other grounds. The bill in Aelly ve. Perry was disinissed, 
and Judge Hart, in delivering the opinion of the Court, appears 
hunself not to consider the doctrine as settled. That case was 

before the Court m the year 1831, and was followed by 
(185) that of Johnson v. Cow thorn in 18 34,21 N.C., 32. In 

that case the Court distinctly lay tt down that it is an 
unsettled question 1m our courts. The language of the Court is 
“the rules by which we are to be guarded are exceedingly differ- 
eut (referring to the English Chancery rules), according as the 
doctrine may or may not have been sanctioned by our predeces- 
sors. An adjudication by them is a precedent which we are 
bound to regard as evidence of the law, mnless it can be shown 
conclusively to be erroneous.” “Where there 1s no such prece- 
dent we then ascertain the true rules by the deductions of reason 
from settled principles.” The Court had before them the case 
of Wynne v. Alston—and yet they say there was no such prece- 
dent as was to them evidence of what the law is on the subject. 
We think, then, it may be safely assumed, that the vendor’s lien 
upon land sold for the purchase-money has never been received 
as the law of this State; and the question is now an open one. 
Two of the Judges in the case of Wynne vr. Alston dissented, 
and in that of Johnson v. Cawthorn, the distinguished Judge, 
who delivers the opinion of the Court, says “after several con- 
ferences we are unable to agree upon this general question, and, 
as a determination of it is not necessary in the present case, we 
must leave it, reluctantly leave it, in the state in which we find 
it.” It is not difficult, however, to perceive the inclination of 
his mind, and how he would have decided, if a decision had 
been demanded by the case. Let us then proceed to the next 
inquiry. Ought this principle to be engrafted upon our chan- 
cery system? Is its adoption necessary to the safety of vendors, 
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and is if in harmony with the course of legislation pursued in 
this State? In our sister States different decisons have taken 
aes In New York the Eughsh doctrine is adopred (Garson 
Green, 1 John, Ch. 108), as between the vendor and yendee, 
a Ww ee there is no contract, express or implied, that the par- 
ties did not intend a lien. In Masachusctts no such lien exists 
in any case. Tn coming to a deeision whether we ought to sane- 
tion the adoption of the principle here, let us examine its work- 
ings In England, and what is the present state of the 
question there? It is very certam that every rule (188) 
adopted by the courts, whereby the titles to real preperty 
shall be aifected, should be plain and perspicuous, so that the 
eitizehy mav know for himsolt what the low is—at least this 1s 
the theory ef the law. A system, then, CD) ee in 1ts nature, 
aid leading to uncertainty and confusion, ought not to be 
adopted, unites in iperiously demanded, eas by natural justice 
or necessity. Tn Mackreth vo Symons. 15 Ves. 844, Lord 
Lidon veviews the whole of the English cases on this snbjeet— 
he collects thei and points out their disngreement with each 
other. Some of the authorities consider it as the result of 
natural equity, that a man shall not be deprived of his property 
by a sale without receiving the price ead on—and others re- 
ferring it to the contraet or midersianding of the pa ties, that 
the hen should not exist. In Chapman v. Tanner, 1 Ver.. 267, 
the earliest case on the subject, ond jeaded 3 in 1688, the bill is 
dismissed, because it was agreed between the parties that tlie 
vender should retain the title deeds—and it further appeared 
that he had taken no security. In Bond v. Kent, 2 Ver., 281, 
the vendor had taken a mortgage for part of the money : and the 
parties’ note for the balance. Lord H/don admits that, thongh 
the argument, had considerable weight, it was not conclusive 
against the vendor’s hen for the residue not secured by the 
mortgage, and this opinion of his Lordship is expressed in 
1818. In Polleren vv. Moore, 3 Atkins, Lord Mardwich de- 
cided that the vendor had a lien upon the land sold for the 
purehase-money; but that 1t was an equity confined to the par- 
ties themselves, and not to be extended to third persons. This 
decision was made by one of the ablest chancellors that country, 
so fruitful in able lawyers in every branch of jurisprudence, has 
ever produced. This opinion of the chancellor is controverted 
by Lord Eldon, and denied to be correct, and is indeed over- 
ruled by many subsequent decisions. Elliott vr. Edivards, 3 
Bos. & Pul., 181. So the case of Fowell v. THulis s, Ambler, 724, 
decided that if the vendor parts with the estate, te “takes a 
security for the purehase-noney, there is no reason for 
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(187) a Court of Equity to assist him against the creditors of 

the vendee.” That case was similar to the present. It 
was a suit to establish a lien in favor of the vendor against the 
trustees of an insolvent debtor. It was decided against the hen, 
because a receipt was endorsed on the deed for the purchase- 
nyoney, and the vendor had taken the bond of the vendee for it. 
The former fact of the endorsement of the receipt was not re- 
hed on, and the opinion of the chancellor is explained as resting 
on the taking of the bond, as furnishing evidence that the ven- 
dor did not intend to rely upon his lien. Naim v. Prowse, 6 
Ves., 752. In this latter case, Fowell v. Hulis is shaken, if not 
denied. The Master of the rolls decided that there may be a 
waiver of the hen by taking a security, but it must be one “‘to- 
tally distinct and independent, ” meaning that not the taking of 
the security is evidenee of the waiver, but the nature of the 
security. He then, to illustrate his idea, puts the case “of the 
mortgage of another estate, or any other pledge,” as evidence 
of the waiver. To this, however, Lord Fidon, in Mackreth v. 
Symmons, savs: “It nag not, however, be understood that a 
mortgage taken is to be considered as conclusive ground for 
the inference that a len was not intended”; a conclusion, he 
thinks, not dependent upon taking a mortgage or a pledge, ‘but 
must be the result of the circumstances of each case as it may 
arise. The conclusion to which his Honor comes, is the ex- 
pression of a strong regret, as to the condition of the question 
at that time in the English courts. His language is—‘““The more 
modern authorities upon this subject have brought it to this in- 
convenient state—that the question is not a dry question upon 
the fact, whether a security was taken, but it depends upon the 
circumstanees of each case, whether the Court is to infer 
whether the lien was intended to be reserved, or that credit was 
given, and exclusively given, to the person from whom the 
other security was taken.” So that it appears from this opinion 
of his Lordship, that the chancellor must be satisfied that when 

the bond of a third person is taken, the vendor must have 
(188) given his credit exclusively to him, before he can decide’ 

that the len was waived by the vendor. In the com- 
mencement of the opinion the chancellor states that the ques- 
tion is one of very great importance, and regrets that, as to the 
waiver of the lien, “he can find no rule laid down in distinct and 
inflexible terms”’—that if the question is made to depend, as it 
appears is now the settled doctrine of English chancery, though 
he still doubts, not on the taking of security bv the vendor, but 
on the nature of the security taken, “it is obvious that a vendor 
taking a security can not know the situation in which he stands 
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without the judgment of a court—that the observation Is jus 
tified by a review of the cases, fram whieli it is clear. ditfercut 
Judges would linve dete rmined the same case differently, and 
if some of them had come before hin, he could not have as- 
sented to them.’ This declaration is made by an English Chan- 
ecllor, and one of the most distinguished among then, so late as 
the vear 1508, nearly two hundred vears atter the cecurrence 
of the first case, as reported in Veruou. ft sanctions fully the 
decision made in the case of Giinore v. Brown, v. Afason, 191, 
where it is declared that the Hen of a vendor tor the unpaid 
purchase-money is a ight which has no existence witil it Is 
established by the decree of a court in the pariicular cuse. 
Justice Story, m the fst vol. of his commentary on Equity 
Jurisprudence, page 461, see, 1215, says “a lien is not, strictly 
speaking, either a jus i re or a jis ad vem. Yt more properly 
constitutes a charge upon the thing.” In commenting upon 
equitable liens, he admits that the doctrme of the vendor's hen 
upon the land sold does exist, and at page £16, sec. 1218, he 
observes: “Tt has often been objected that the eveation of such 
a trust by a Court of Equity is in contravention of the policy 
of the statute of frauds. But whatever mav be the omginal 
force of such an objection, the doctrine is now too firmly ostab- 

lished to be shaken by theoretical doubts.” This undoubtedly 
is true, so far as the Court of Chancery in England is con- 
cerned. There it has been established by repated decisions of 
their ablest chanecllors and highest tribunals. Tere we 

are fettered by no such eurrent of authorities, and are (189) 
at liberty to be governed in our decision, in the language 

of Judge Gasrox, in the ease of Johnson v. Caw thorn. “by the 
deductions of reason froin settled eas cae oe 
the question as to the evidence of the len, Judge Story says 
the difficulty lics in determining what circumstances are to be 
deemed sufficient to repel or dis place the lien or amount to a 
waiver of it. Upon the oe this is left in sueh a state 
of embarrassment, that it would have been better to have held 
at once that the Hien should exist in no case, and that the vendor 
should suffer the consequences of want of caution, or to have 
laid down the rule so plain the other way, as not to require the 
aid of a court to tell the vendor and others how he stood, p. 
470, 5. 1224. Chief Justice Wershall, in the ease of Barley v. 
Greenleaf, 5 Peters, 231. vields that the doctrine in the English 
Courts of Chancery is w ell established, but it is evidently one 
which did not mect his entire approbation. At page 232 he re- 
marks, however the equity may arise, “still it 1s a secret, invis- 
ible trust. know only to the vendor and vendee, and to those to 
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Whom it may be consnunicated in fact. To the world the ven- 
dee aj ppears to hold the estate divested of any trust Newton 
A eredit is given to lim in the confidence that the property 
his own in equity, as well as law. .\ vendor relying upon is 
hen ought to reduce it to a Inortgage, so as to give notice of it 
to the world. If he does not, lie is in some degree accessory to 
the fraud practiced on the public by an act w hich exhibits the 
vendee as the complete owner of an estate, on which he claims a 
secret lien. It would seem inconsistent with the principles of 
equity, and with the general spirit of our laws, that such a lien 
should be set up in a Court of Chancery to the exclusion of 
bona fide creditors. Aud he refers with approbation to the 
case from Ambler of Fowel/ v. ffuiis. THe concludes by obsery- 
ing that in the United States the claims of creditors stand on 
high ground—and to support the secret hen of a vendor against 
a ereditor, who is a mortgagee, would be to counteract 
(190) the spirit ‘of the laws ade ‘for the protection of credi- 
tors against seeret trusts. To no State in the Union are 
the concluding remarks of the vencrable Judge more appheable 
than to this—nowhere does the creditor stand upon higher 
ground—nowhere is his interest more sedulously guarded ‘and 
particularly against seeret trusts. All that the debtor has is 
subject to his claim. The ff. fa. reaches all his ee ey 
erty, and binds it from the test of the writ 


eed by the insolvent law. By sec, . 23, ch. Ot; “Ree. Sata 

is enacted by the Legislainre, “That no mortgage, nor deed, 
nor convevance in trust for any estate, real or ee shall be 
good or available at law against ereditors or purchasers for a 
raluable consideration, unless the same shall have been proved 
and recorded within six months after its execution; and, if not 
so proved and recorded, shall be absolutely null and void against 
such creditor’—and by the 24th sec. it is provided, “that no 
deed of trust or mortgage of real or personal estate shall be valid 
at law to pass any property, as against ereditors or purchasers 
for a valuable consideration, but from the registration of such 
deed of trust or mortgage in the county where the land lieth— 
or, In case of chattels, where the donor, bargainor or mortgagor 
resides—or if he does not reside in the State, then in the county 
where the chattels or some of them are.” There can be no 
doubt as to the policy of the Legislature in the enactment of 
this statute. It was to put an end to the many frauds, which 
might be practiced upon creditors and purchasers by secret 
deeds of trust and mortgages, by furnishing a convenient and 
sure mode in which might be discovered all the encumbrances 
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‘under which an individual held his property. It is not sufh- 
cient for a man to take a decd of trust or mortgage to secure his 
claiin upon the property—he must, to render it “available against 
creditors or purchasers, have it recorded—and the deed so re- 
corded has no relation back, as other deeds have, to their de- 
livery, but take effect only from the registration. And 

we have held that notice of an unregiste ved deed of trust Gee 
will not affect a creditor. Fleming v. Burgin, 80 N.C, 

584. It may, therefore, be true that it is a natural equity, that 
when a vendor sells his land, that he should have a len upon 
it for the security of his purchase- -money. We think he ought; 

and the law tenders it to him in the shape of a mortgage or 
deed of trust properly registered. If he do not choose to avail 
himself of it, it is his own fault and if any one is to suffer from 
his negligence, the loss ought, in equity to fall on lim. By 
refusing faa the existence of this private equity, known alone to 
him and his vendee, or to those to whom they may choose: to 
communicate it, which is so dangerous in its consequences to 
creditors and purchasers, we do not deny him the most ample 
security—one which, while if secures his interest, protects the 
community from fraud. Where, I would ask, is the value of 
this statute so far as sales are concerned, if the vendor can de- 
feat its positive enactment by his original equity as it 1s 
termed? The law says he must take his secur itv In writing, 
and have it registered. He does take it in writng, but does not 
have it registered, A question arises between him and a eredi- 
tor of his vendec. The latter produces the act of Assembly; 
that fails to protect the vendor—all he has to do then is to 
throw himself upon his reserved right, and the Court is to en- 
force it. This, we think, would be a great absurdity. Shall we 
then introduce into our ee a principle which, in its operation, 
is so inconvenient and uncertain, and has produced such a 
state of things in England as to duce one of its ablest ehan- 
cellors to sav that no man there ean tell how he stands, until he 
has the opinion of a court—a principle so evidently fraudulent 
in its effects—so contrary to the plain poliey of our legislative 
acts; or shall we cut up the mischicf by the roots, by refusing to 
recognize this secret trust? We are satisfied as to the course 
our duty points out. We do not believe this secret trust ought 
to, or does, exist in this State. It 1s no part of the common 
law, and is borrowed by the English Ch anccllor from the 

civil law, and we believe that it would be in defiance of (192) 
legislative action, if we were so to decide. The bill 

inust be dismissed without costs. 
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DanieL, J. The principle, upon which the Courts of Equity 
have proceeded, in establishing the len of the vendor on the 
Jand, in the nature of a trust for the purchase-money, 1s, that 
a person having got the estate of another ought not in natural 
justice and conscience, as between then, to be allowed to keep 
it and not pay the consideration money. A third person, upon 
hike principles, having full knowledge how the estate has been 
obtained, ought not to be permitted io keep it, without making 
such payment, for it attaches equally to him as a matter of con- 
science and duty. It would otherwise happen that the vendee 
might put another person into a predicament better than his 
own, with full knowledge of the facts. 2 Story Equity, £65; 
Cross on Lien, 89. This equitable Hees will bind the ven- 
dee and his heirs and volunteers, and all other purchasers from 
the vendce with notice of the existence of the vendor’s equity. 
4 Kent Com., 152 (3 ed.). Lord Eldon says, that the doctrine 
was borrowed a the Roman or civil law. WeKreth v. Sym- 
mons, 15 Ves., 329. It has been adopted, I expect, by all the 
States in this Union which has a separate Court of Chancery. 
Virginia, New York, Indiana, Ohio, Tennessee and South Caro- 
lina, we know, have adopted the rule. We see the authorities 
all collected at the foot of the page. 4 Kent Com., 152. There 
is no decision or printed dictum in this State against the doc- 
trine; but Wynne v. Alston, 16 N. C., 416, has, ever since its 


determination, been nee hy the nr elation AS @s stablishing 
in this State this rule, which all admit is founded upon natural 
equity. C. J. Rerrry admits that the rule of equity of the 
English Courts would come within our act of assembly, adopt- 
ing so much of the laws of England, cte., and that we would be 
bound to obey it, if it was not virtually repealed by our legisla- 
tion in favor of creditors, and par ticularly by our registry laws. 
Our registry acts make void unregistered morte wages and 
(193) deeds in trust only against bona fide ereditors and bona 
fide purchasers for a valuable consideration. As against 
all the rest of the world the mortgage or trust is good without 
registration, at common law or in ” equity. Now it is admitted 
that the defendant, Blake, is but a volunteer, and it must fol- 
low, I think, that he is not such a purchaser as the Legislature 
intended to protect by the registry acts; and it is equally true 
that the creditors of Battle, who are here represented by Blake, 
as their trustec, are not those bona fide creditors which the 
Legislature meant (from motives of rigid poliey and against the 
rule of natural justice), should be satisfied their debts out of 
the plaintiff’s landed ostate, because the plaintiff’s lien or equit- 
able mortgage was not registered. The decision will destroy 
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the right which degatees had of marshalling the assets against 
the heirs acquiring the estate by descent, and to stand in the 
place of the vendor of the land, and set up his lien, so far as to 
have them satisfied out of the personal effects of the vendor. 
Sproull wv. Prior, S Sim., 189. It does seeim to me that the 
plaintiff is entitled to a deerce im his favor. 


Rurrim, C. J. As the Court has been heretofore divided on 
the question that arises in this ease, and the present Judges are 
not wnaniimous, it seems Ineumbent on me to state expheitly my 
concurrence in the opinion, that the bill should be dismissed, 
and to assign the reasons for that opinion. 

I do not propose going through the Enelsh cases, which my 
brother Nasw has fully stated, and doubtless, with accuracy. 
It is sufficient to admit that they establish the principle on 
which the bill is founded. It is worthy of note. however, that 
hardly any two succeeding Judges have agreed in the applica- 
tion of the principle, or, rather, 1 in what should repel 1ts apph- 
cation. So numerous and complicated have been the modifica- 
tions of the rule, that one of the most eminent of those Judges 
has acknowledged that the law had been brought to the mconve- 
nient state, that no one could tell what his rights were until the 
Court had made a decree in his case, and, perhaps, it would 
have been better that the doctrine had never been ad- 
mitted. I can not sav that would be sufficient to author- (194) 
ize the Courts of this State to reject this, more than 
other parts of the common law and equity, brought with them 
by our forefathers; and I suppose that without other legisla- 
tive alterations of the laws, rendering this needless or incov- 
sistent with them, we should have been bound to receive it and 
deal with 1t, as well as we could, in its appheation to the con- 
tracts of our people. But certainly the opinions, thus ex- 
pressed by those best acquainted with its origin and operation, 
are well calewlated to prevent it from being a favorite with us, 
and to lead us without reluctance to give it up, if its necessity 
is dispensed with by new laws enacted by the Legislature, or if 
such laws be incompatible with it. 

That the reasons for it in England do not now exist here 
would seem to be apparent to one who adverts to the different 

states of the law in the two countries in respect to the legal 
remedies of vendors against the land for the purchase-monev. 
Upon a judgement for it in England against the vendee, only 
half the land could be taken by clegit from. him by his volun 
tary or fraudulent alience. If a security for the purehase- 
money was not taken. expressly binding the heir, or if the ven- 
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dee devised the land, the heir, and at common law, the devisee, 
held exempt from recourse by the vendor on any part of the 
land. That those persons should hold, some one- -half of the land 
and others the whole, without paying the purchase-money, 
was so palpably unjust as to inake a strong appeal to the chan- 
cellor for redress. It is plain that the application to the court 
of equity would only be made, when the vendee was insolvent, 
or When payment could not be enforted by an action at law, 
as against the heir on a simple contract security or a devisee. 
Tn such cases, doubtless, the rule had its beginning; and in such 
cases the vendor unquestionably had conscience on his side. 
But one would think nothing was hazarded in saying that the 
court of equity in England, under her pecuhar judicial organi- 
zation and system of jurisprudence, would never have borrowed 
from any law, nor of itself set up this lien, as a creature of 
that Court, if at law the vendor had a direct recourse to 
(195) the land in all cases. Why should equity have interfered 
in that state of the law? It would be a complete an- 
swer to the vendor’s bill that the law had done all for him, 
which equity could, and as his demand was for a sum of money, 
claimed as a debt, it was merely legal, and he should go to law 
for it. 

Such is precisely the state of our law, as to the remedies for 
the purchase-money and all debts against the real estate of the 
debtor in his own hands and thase ae sneeeed to him Up On 
a judgment against the vendee, the land is taken fon ia or 
his fraudulent alienee, and sold out by fier? fuctas. In like 
nanner it 1s, by several statutes, rendered liable at law in the 
hands of the heir or devisee for every debt of the ancestor or 
testator. Wherefore, then, should the vendor come into equity ? 
This consideration presses strongly on me; and scems not to 
have been allowed its due importance by those who advocate 
this doctrine. Its fair weight may be estimated from the fact 
that there never has been an appheation io the court in this 
State against the vendee or lis voluntary or fraudulent alience, 
or his heirs or devisees, upon the ground that, as agaist them, 
the vendor had not an effectual remedy at law against the land: 
For the legal liability of the land for the debt is a cheaper and 
better security than a lien in equity. It is true that other 
creditors may sell the land for their debts, and in that way the 
vendor may lose his purchase-oney, for the want of a specific 
security on the land. But that brings up other considerations 
which will be noticed hereafter. We are now considering the 
question between the vendor and volunteers; and between them 
there is, plainly, no o¢casion for this impHed equity. It is 
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said, that it is against natural Justice, that a man should lose 
his estate a being paid for it. So it is, and if he did 
not of his own accord convey it, equity would never take it 
from him until he was paid for it. But when he actually con- 
vevs the estate, the question. is then, whether the parties meant 
or justice requires, there shonld be a specific Hen in equity 
for the purchase-monev. Tt may be so in England, where 

the purchaser niav. by law, iniquitonsly hold the land (196) 
from his creditors, including his vendor. But. if it be 

the object of a court to compel persons to fulfill their coutracts 
according to their actual intentions at the thne of making them, 
it can not be so here. They know that by our law the vendor 
nuay sell the land by legal process for his debt, and they never 
contemplate this constructive equitable hen as a natal right 
of the one against the others, or as necesinry or useful. Tt ean 
not be so at all in this State, except when advantage is taken 
of it against creditors of the vendee or purchasers from him. 
But if the lien does not exist between the original parties, 
it can not against purchasers or ereditors who are entitled to 
all the rights of their vendor or debtor, besides some whieh he 
has nots en SO ze oe ie argument in nee of on hen 
fai ere or ae of dig vendee, it is fied bea that 
very circumstance. .\ seeret and uncertain equity, lke this, 
is entirely inconsistent with the nunicrous enactments requiring 
early publicity to be given to all encumbrances. There has 
becn an anxious selicitude in the Legislature to prevent false 
eredit and inipositien on eee arising trom the conceal- 
ment of eee and other encumbrances. This has been 
evineed from the vear ne down to tlis time: and, at every 
interposition, the provisions on the subject were made more 
rigid. In 1820 it was enacted that every mortgage or deed of 
trust, not registered within six months, should be void as against 
purchasers and ereditors. That not answering all the purposes 
desired the Legislature. In 1823, all the evils were cut up 
by the roots by an act, that no such deed shall be valid as 
against ee and purchasers brut from its reeistration. 
Now, what is the necessary construction of such acts? Jt must 
be that. as the object is to suppress fraud by compelling persons 
to register encumbrances, every enenmbrance, not in writing, 
and so not capable of registration, is within the mischiet of 
the act and made void by if. An act upon a kindred subject 
long received that construction. The act of 1784 recited that 
many persons had been injured by seeret deeds of gift, 
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and then enaeted that all deeds of oift should, within nine 
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(197) oe be proved and recorded, or should be void. Not-. 
vithstandine a constant succession of acts, giving further 
time - iene deeds of eitt, it was held in Shenae v. Russell, 
4.N.C., 79, and WeCree rv. Houston, 7 N. C., 429, that a parol 
gift of a slave, accompanied by possession, was void, although 
the act did not in words inake it void, but only written ones, 
not registered. The reason was that, if it were net so held, the 
statute would be always evaded, to the detriment of creditors 
and purcasers, by making secret oral gifts, instead of written 
ones, Which required registration. It follows conclusively, 
it seems to me, that no parol agreement for a len between the 
vendor and vendee would be admissibie against the acts of 
3820 and 1829; and, for the lke reason, that no resulting or 
constructive lien should be raised by the court of equity. In- 
deed the cases upon the Act of 1784 were not necessary to the 
argument, except as illustrations merely: for there have been 
several cases upon those very acts for the registry of encum- 
ce gta which follow out the principle. In Gregory v. Perkins, 
15 N. C., 50, and in LLalcombe v. Ray, 28 N. C., 340, the Court 
decided that a deed, absolute in its terms and registered, but 
in tact intended as scourity merely, was void under the acts of 
1820 and 1829. In the latter case there was no actual intent 
to deceive, and the sum, intended to be secured, was really due. 
But the Court could not sustain the deed, because the Legislature 
intended that every security should speak the truth, So that, 
when registered, its extent could be known; and, therefore, 
although those parties were innocent, yet, if the deed was held 
good, Othe persons with bad intentions might effectually evade 
the act and conceal their encumbrances. So, in Fleming v. 
Burgin, 837 N. C., 584, it was held. that under the Act of 1829, 
the deed does not become complete until registration, and, 
therefore, that notice of it does not affeet a subsequent mort- 
gagee taking a security for a prior debt. Indeed, in no respect 
has the Legislature of this State so changed our law, as to make 
the contrast between it and the law of England greater than 
upon this point. In England, uf a fine or recover y was 
(198) not indispensable, the conveyance by lease and release 
became almost universal, for the very reason that it 
enabled persons to shut out the view of the public from the 
title; and mortgages were nearly all created by that species of 
conveyance and for terms for years. Persons are there allowed 
purposely to keep their encumbranees under cover. Whereas, 
here, every conveyance requires registration; and those given 
as securities are not effectual to any purpose as against creditors 
and purchasers, until they are registered, and then but from 
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the time of the registration; and such ag were so iutended, but 
do not appear so to be on their face, are absolutely void. though 
registered, 

ft is thus scen that the Legislature has spoken in as strong 

terms as possible against latent liens, and sceret and indefinite 
encumbrances; and that the Court has endeavored to follow 
the legislative will and policy in administering those acts. Tf 
there be any such encumbrances still subsisting here, it must 
be only this lien for the vendor. All others ave abolished here, 
though they may yet be upheld in England. There, for ex- 
aniple, an equitable mortgnge by a deposit of the title deeds is 
well known. But I presume no one, in the face of our acts of 
Assembly, would hold that it ean be so here. Those acts re- 
quire a registration, and, by consequence, a written mortgage, 
and if we once depart from the rule, there will be nothing to 
guide the Court or prevent persons acting as if no such statutes 
existed. The supposed lien in question must give way to the 
principle, on which the legislative poliey and enactments rest, 
like all other cneumbrances the parties may aitenipt to create, 
without putting them into the form required by the statute. If 
the vendor intends that ihe estate shall be a security for the 
price, he has nothing to do but retain the title, or, if he conveys, 
to take a mortgage or deed of trust. If he should take a mort- 
gage and not register it, the law makes it void. In such a ease 
I think it impossible to contend that he could still insist on an 
equitable lien as a security. The law and equity would both 
avoid the security ereated by the express contract of the 
parties, on the ground that it had been kept seerct, or (i9) 
rather had not been published in the manner prescribed. 
Then, certainly, another encumbrance ought not to be raised 
by mere construction of equity, which can not be registered, and 
especially for the sole purpose of setting it up against ereditors 
and purchasers, who are the very persons, for whose safeguard 
the writing and registration of encumbrances are required. 

I conclude that there is no ground in this State for unplyving 
such a lien against the vendee or volunteers under him; and that 
such an imphieation against creditors ar purchasers is opposed 
by the plain import of the statutes that have been mentioned 
and the pehey which dictated thei. 

Upon these grounds [ was prepared to decide the general 
question in Johnson rv. Cawthorn, 21 N. C., 82. Tr is true 
that Wynne vr, Liston, 16 N. C., 168, was understood by ime, 
then on the cireuit bench, to have decided in favor of the hen; 
and I should have held accordingly, had a ease come before 
me. .And so I shonld have done up to the time, at which Kelly 
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Perry came before the Court, which I think was in 1831. 
Lhen the occurrences happened, wineh were mentioned, on his 
memery and my own, by Judge Gaston in Johnson v. Caw- 
thorn. From that time to ‘his. it has been considered an open 
question ; and has been so mentioned in some cases. Crawley v. 
Timberlake, 36 N.C., 846. oN the question might have been 
decided, had it been necessa yin Kelly Ped Chri, T can not Say, 
as I had then no very acne upression on if, having received 
Wynne v. Alston in its obvious import. But T know that Judge 
HENDERsoN disowned the doctrine on that occasion; and that, 
after consideration, and consultation, Judge Gastron and myself 
would have given judgment against the lien, altogether, in 
Johnson v. Caw thorn, had not my brother Dan TELS opinion to 
the contrary induced us to retain the question under consider- 
ation, until it should, as now it has, become absolutely neces- 
sary to dispose of it. 

It is to be noted, however, that of the Judges, who have set 

in this Court, seven have been called on for their opinion 
(200) on this question, and that only two have been for enter- 

taining this alleged equity, while the other five have held 
the contrary. 

Wherefore I concur with ny Brother Nasi that the bill 
must be dismissed. 

Per CURIAM. BILt, DISMISSED WITHOUT COSTS. 


Cited: Doak v. eee 28 N. C., 327; Henderson v. Burton, 
post, 263; Cameron v. Masse, 42 “y. “O's 181; Simmons v. 
Sprunl, 56: Ne C512: Tek v. Barker, 75 N. C., 488; Smith 
v. High, 85 N. C., 94; Aloore v. Ingram, 91 N. C., 881; White 
r. Jones, 92 N. C., 389; Peck v. Culberson, 104 N. C., 426; 
Ouinnerly v. Quinnerly, 114 N. C., 148; Gorrell vo. Alspaugh, 
120 N. C., 3738; Carpenter v. Duke, ae N. C., 298; Piano Co. 
>, Spruill, 150 N. C., 169; Lumber Co. _ Lumber Co., [b., 288. 


HILL TONES et al. o BENNETT PERRY et al. ; 
I, A testator bequeathed certai negroes to his wife for life, and made no 
specific dixposition of them after her death. He had other nevroes, 
and, after making several other bequests, he bequeathed as fol- 
lows: “All my negroes that are not given away by this my last 
will shall be equally divided between W. E. and Mu: Held, that 
the remainder in the negroes given to the wife for life passed by 
his residuary clause to “W. E. and M, 


As to personal estate, a residuary clause carries not only every thing 
not disposed of, but everything that turns out not to be disposed of. 
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This cause was set for hearing at Spring Term, 1844, of the 
Court. Ot Equity foi: hast, and then transmitted by consent 
to the Supreme Court. | 

The bill was filed to obtain the opinien of the Court upon 
the will of Wilham DBoddie, deceased, late of Nash County. 
The testator died in the year ...., having previously made and 
published in writing lis last will and testament. In the will 
is contained the follow: ing bequest: “LT give and bequeath to 
my dearly beloved wite, Patay Goddic, one bay horse by the 
name of Sipp, and my plantation whereon I do now hve. Also 
my still, also the use and labor of the following negroes, to wit, 
fsaae and Silvy and Mary, her daughter, and Buck and little 
Dinah and Glasgow and Mingo also four cows and 

‘alves, two barren cows and four breeding sows, and (201) 
ten vear-old hogs and ten head of sheep, and also the 
use of all my kitchen and houschold furniture, that is not in 
this my last will otherwise ordered and during her life or 
widowhood.” In a subscquent clause, after some legacies to his 
son William Willis Boddie, and to his daughters, is the follow- 
ing residuary disposition: “All my negroes that is not given 
away by this my last will shall be equally divided between 
William Willis Boddie, Elizabeth and Martha Ann Boddie— 
and also all my horses, ‘cattle, sheep and hogs for to be equally 
divided among them.” It is admitted that William Willis 
Boddie qualified as executor of his father’s will and assented 
to the legacies contained in the will—that the defendants are 
in possession of the negroes who were bequeathed to ALrs. 
Boddie, the widow, during her hfe or widowhood, claiming 
them unde y the said vesiduary clause, in their own right, and 
as representing W. W. Boddie who is dead—and that the plain- 
tiffs are other children and distributees of the said Wilham 
Boddie, the testator. Jr is further adimitted that the testator 
died possessed of other negroes than those left for life to Mrs. 
Boddie. The plaintiffs contend that the negroes, in which a 
life-estate was given to the widow, and their increase did not 
pass under the residuary clause, but as to them, the testator died 
intestate—and thev are entitled, as m a ease of intestacy. to 
their distributive shave of them. The defendants allege that, 
by the terms of the residuary clause, those negroes are eimn- 
braced m it and passed to the residuaty legatees, and that the 
plaintiffs are entitled to ne portion thereof. Tt is admitted 
that Mas. Boddie has recently died. 


Saunders for the plamtrfs. 
B. FF. Moore for the defendants. 
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NASH, J. We ave of opinion that the negroes bequeathed to 
Mrs. Boddie for life, passed, under the residuary clause, to the 
persons therem named, to wit, Wilbam W iis Boddie and 
Elizabeth and Martha Ann Boddie, and constituted in them a 

vested ‘remainder, to be enjoved after the death of the 
(202) widow. It is a principle of law, that a testator is to be 

prestumed to imtend not to die intestate, as to any portion 
of his estate; and, therefore, it is always held that a residuary 
clause passes whatever is not otherwise disposed of, unless par- 
ticularly restrained. Indeed, the very end and object of a residu- 
ary clause appear to be, to gather up the fragments of an estate 
after other portions of it have been particularly disposed of. 
It is, therefore, a rule well established in the English courts, as 
in ours, that, as to personal estate, a residuary clause carries 
net only everything not disposed of, but everything that turns 
out not to be disposed of. 1 Ves. Jr., 109, 110; 15 do., 509; 
Taylor v. Lucas, 11 N. C., 215. It is not so much the inten- 
tion of the party, though that intention clearly expressed will 
govern, as the presumption of law in favor of the residuary 
legatee, to avoid an intestacy. When, therefore, a particular 
legacy lapses, it falls into the residuum for the benefit of the 
residuary legatee—he being preferred to the next of kin. In 
Speight v. Gatlin, 17 N. C., 5, the devise to Mrs. Speight, the 
widow, was of a tract of land and five negroes during her Iife. 
There was then a devise of all the remainder of his estate of 
every description to be sold and divided between his two sons. 
There was no mention otherwise, in the will, of the negroes 
devised for hfe to the widow. The Court decided they passed . 
under the residuary clause. It is difficult to distinguish that 
case from the present. The negroes passed to the residuary 
fund, because the language was sufficient to embrace them, and 
because 1f was evident the testator did not intend to die intes- 
tate. Here the words in the residuary clause are sufficiently 
comprehensive to embrace the negroes given to the widow for 
life; “all my negroes that are not given away by this my last 
will,” ete. The language used by the testator, in the bequest 
to the wife, may assist us in ascertaining his intention, if it 
is necessary to resort to his intention to expound the clause 
under consideration. “I give the use and labor of my negro 
Isaac,” ete. It is fair t6 suppose he used those terms in their 

common and ordinary acception; for in the residuary 
(203) clause he varies the expression so as to give the negroes 

themselves, and not mercly the use. But, if he had given 
them in so many words to his wife for life, w ithout more, an 
interest remained in him undisposed of—the remainder—and 
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the language used is sutticient to embrace it; for, according to 
Taylor v, Lucas, 11 N. C., 215, the residuary clause will, by 
construction of law, carry not only everything not dis sposed 
of, but everything that in the event turns out not to be disposed 
of. The testator, then, m this case, not only hed negroes not 
expressly given away by the will, by any devise going before the 
residuary “clause, but it turned out that he had ‘others of which 
he had not disposed. The law then, beside the intent of the 
testator, places them in the residuary clause, and, upon the 
death of the widow, Mrs. Boddte, they go, together with their 
increase to the residuary legatees, the defendants in this case. 
The bill must be dismissed. 


Per CcRIAM. BILL DISMISSED. 


Cited: Hyman v. Williams, 34 N. C., 94; Be neha nv. Nor 
wood, 40 N. C., 109; lings v. Earp, 62 N. C., 6; Mabry 

Stafford, SSN. C., ae Rhea i D0itver, 11S x 0. 582; 
Peebles v. Graham, 1 128 2 iy, 22a: 


(204) 
WILLIAM SMITH and wife ct al. v. WILSON McCRARY et al. 


i. A testator, who was seized in fee in lis own right of two-thirds of a 
tract and seized of the other third in right of his wife during the 
coverture, and also possessed of personal property, devised as fol- 
lows: “I give and bequeath to my wife during her natural life the 
whole of my Janded and personal property, “And after the death 
of my wife the whole of the lands and personal property (execpt 
the slave Cwsar) to be sold, and the money arising from the sale 
to be equally divided between my sons and daughters”: Held, that 
the testator did not intend to include in his devise the lands he 
held in right of his wife. 


2, When land is directed by a will to be sold, after the death of one to 
whom it is devised for life, and the money arising from the sale to 
be divided among certain ‘ulterior devises, Equity treats the land 
as personalty, and, if one of those devisees should die before the ex- 
piration of the life estate, his or her share of such proceeds, being 
a vested interest, would go to his personal representative, and be 
disposed of as personal property. 


3. When a will does not direct, in express terms, by whom a sale of lands, 
directed to be sold, is to be made, it is in the power, and it is the 
duty of the executors, who qualify, or the survivor of them, or 
of the administrator with the will annexed, to make such sale. 


This cause was set for hearing at the Spring Term, 1544, 
of Davinson Court of Equity, upon the bill and answer, and 
transmitted by consent to the Supreme Court. 
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The bill was filed for the purpose of obtaining the construc- 
tion of the Court upon certain parts of the will of Henry 
McGuire. The bill set forth that the said Henry Mc(uire 
died in 1834, having previously duly made his will with the 
proper solemnitics to pass lands—and that the said will had 
been duly admitted to probate, and the executors therein named, 
to wit, the widow, Margaret, and James McGuire, the son of 
ihe testator, qualified as sueh; that in and by the said will, 
the said Henry devised and bequeathed as follows, to wit: 

“T give and bequeath unto my beloved wife, Margaret 
(205) McGuire, during her natural lifetime and during her 

widow hood, the whole of my landed estate, all my horses, 
cattle, ete. (mentioning particularly his perishable property). 
I further give to my wife during her widowhood five negroes, 
named, ete., and should she marry, in that case my will is, that 
muy executors hereinafter nained give unto her her distributive 
share, agreeably to act of Assembly. And after the marriage 
or death of my wife, my will is, that the whole of the lands 
and negroes, except Cesar, which I have devised to my son 
Addison, with the whole of the other property be sold, and 
the money arising from the sale thereof be equally divided 
along ny sons and daugnters.” The bill further set forth that 
Margaret, the wife, survived her said husband, and occupied 
and possessed by the assent of the execiitors all the property 
devised and bequeathed to her during her lite, until she died 
in 18438, having never contracted a second marriage—that the 
testator left surviving him the following children, to wit: 
Margaret, who afterwards intermarried with the defendant 
Casper Smith, Elizabeth, who intermarried with the defendant 
Wilson McCrary, Susan, the wife of the plaintiff, David Yar- 
borough, Naney, the wife of the plaintiff, Wilham Smith, 
Sarah MeGuire, ‘Emily MeGuire, James MeGuire, Wilham Me- 
Guire and Addison McGuire; that the femes covert here men- 
tioned were married before the death of the widow, Margaret 
McGuire; that previous to the death of the said Margaret, 
James McGuire died intestate, leaving the plaintiff, Halon 
his only child at law, and leaving a sadow who Is since dead, 
and whose only heir at law and distributee is the said Hamuil- 
ton; that also, previous to the death of the said Margaret, the 
widow, Margaret, the wife of the defendant, Casper Smith, 
died, leaving 3 issue an infant child, which infant also died dur- 
ing the tenancy for life, without brother or sister; that since 
the death of the said tenant for hfe, William McGuire died in- 
testate, leaving the plaintiffs, Mare garet, Grecian, Milos and 
Gerusha his only children and heirs-at- law, and leaving the 
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plaintiff, Fanny, his widew; ; that Ehzabeth, the wite of 

the defendant, McC Pay diced since the death of the ten- (206) 
ant for life, having never had issue; that the said de- 
ceased persons departed this life in point of tine as follows: 
Ist, Margaret, wife of the defendant, ae 2d, her infant 
child; 3d, James MeGuire and his widow: 4thly, Margaret, the 
widow of the testator, Henry; dthiv, W iHisin MeGuire; 6thly, 
Elizabeth, the wife of the defend dant, MeCrary. The bill fur- 
ther stated that one-third of the only tract of land, which w as 
possessed and occupied by ee testator at the thue of his death, 
belonged im fee to lis wife, the said Margaret, the other two- 
thirds belonging in fee to the testator himself. The bill was 
filed by the surviving children of the testator, and by the heirs 
of such of the children as had died, agaiust Wilson McCrary, 
the administrator, with the will annexed, of the testator, Henry 
MeGuire, the said Wilson, as administrator of his wife, Bliza- 
beth, and Casper Smith, as administrator of his wife, Margaret. 
The bill praved the Court for their opinion upon the following 
points: Ist. Did the third part of the land, belonging to the 
widow in fee, and which the testator held as renant by the eur- 
tesy, pass under the devise of the whole of his landed estate? 
2dlv. Did the testator mtend to convert bis lind mto person- 
altv “out and out,” so as to break the descent, or have the heirs 
an election to take the land itself, and if sold, shall the proceeds 
go to the heirs or next of kim? 38d. What interests have the 
defendants, Smith and McCrary, 1 the real and persoual estate 
devised? 4th. What interest has the plaintiff, Fanny, in the 
real and personal estate, as the widow of William McGuire ? 
5th. Who are entitled to the share of the said estate owned by 
the late Elizabeth, wife of the defendant, McCrary? The bill 
then: ‘prayed for a sale of the said land, as a partition could not, 
without injury to the heirs, be made by metes and bounds. 

The defendants, Smith and } MeCrary. admitted the facts 
stated in the plaintiffs’ bill, and claimed that the land directed 
by the will to be sold was thereby converted into personalty in 
the view of a Court of Equity, and that they were entitled as 
administrators to the shares bequeathed to their late wives, 
respectively. 


Clemmons for the plaintiffs. (207) 
Caldwell for the defendants. 


DaniEt, J. W c are of opinion that the testator, by making 
use of the words, “my landed estate.” in the above clause of ae 
will, did not intend to include his wife’s landed estate in the 
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said tract of land; no fair interpretation can give the words so 
extreme a meaning; as he must have known that the interest 
which he then held in her land would determine on his death. 
Secondly, the remainder in the testator’s land and personal 
estate is, by the will, directed to be sold, and the money to be 
raised from this mixed fund is directed to be divided among his 
sons and Somes A Court of Equity considers real estate or 
personatty, as that species of property into which it 1s directed 
to be eed Nothing is better established in equity than 
thus principle, that money directed to be employed in the pur- 
chase of land, or land directed to be sold and turned into 
money, 1s to be considered as that epee: of property into 
which they ave directed to be converted; and this, in whatever 
manner the direction was given, whether by will, contract, mar- 
riage articles, settlement or otherwisc. The owner of the fund 
may make money land, or land inoney, and it is a business of a 
Court of Equity to enforce the execution. Fletcher v. Ash- 
burner, 1 Bro. C. C., 407% Leura? vw Carhle, 3 Po. Ws 218s 
Ashby v, Palmer, 1 Mer. “ 296, In this ease, the testator has di- 
rected ee land to be converted into money, and mixed with the 
money arising froin the sales of the personal estate, for the pur- 
pose of deol among his ehildren, on the death of their 
mother; and although one of the children (Margaret, the wife 
of defendant, W illiam Smith), did die during the life of the 
tenant for life, still the purpose exists, for which the land has 
been directed to be converted, to wit, the division among the 
children on the death of his wife, the senant for life.’ That 
share (Mrs. Smith’s) of the mixed fund, created, or to be ere- 

ated by the sale, must go to her administrator; for equity 
(208) impressed on the estate in remainder in the land the 

character of personel property, which was vested in the 
legatees (the children) from the death of the testator. The 
foregoing principle appears to be now well established. Fletcher 
v, Ashburner, 1 Bro. C. C., 497; Smith v. Claxton, 4 Madd., 
484. Ti the purpose of the conversion no longer existed, the 
property would remain as it was in the hands of the testator, 
and pass according to its true nature. Smith v. Claxton, 4 
Madd., 484; Leigh and Datzell on Conversion, 72. The lands 
which belonged to the testator, the slaves and their increase, 
and the other personal property directed by the will to be sold, 
must be decreed by this Court, to be sold and converted into 
money. The said fund will then be divided into nine equal 
parts or shares; one share will be assigned to cach of the living 
children; one share to Casper Smith (the administrator of 
Margaret) ; one share to Wilson MeCrary (the administrator of 
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his late wife, Elizabeth); one share to the administrator of 
~Wilham MeGuire, deceased; and one share to the administrator 
of James McGuire, deceased. Thirdly, the complainants are 
the heirs-at-law of the widow, Margaret MeGuire, the elder; 
and they state in the bill that the one-third of the land, men- 
tioned as having descended to them from her, can not ‘be di- 
vided without loss and injury; they pray that it (to wit, the 
one-third) may be decreed, under the aet of Asseinbly, to be 
sold, and the money divided among them, according to their 
respective rights. We are of opinion that they are entitled to 
a decree to have the one-third of the land sold as prayed for. 
Fourthly, it.is asked of us what interest William McGuire’s 
widow (Fanny MeGuire) takes in the land descended from his 
mother. He died after his mother, and he was therefore scized 
at his death as a tenant in common of one-eight of the said 
land, which descended from his mother; out of this one-eighth 
part his widow, Fanny McGuire, is entitled to dower. She 
agrees that the said land may be sold, and that her dower in- 
terest may be paid to her in money. Fifthly, that the execu- 
tors or survivor could sell the land, intended to be converted, 
and personal estate after the death of the tenant for life, 

and to form: a mixed fund for distribution aniong the, (209) 
legatees, is established by foster 2 age DD) Na Cs 

209; and by the Revised Statutes, a 46, s. 34, on the death of 
the executors that duty devolves on the ee. with the 
will annexed. It will promote the convenience of the parties, 
and probably improve the price of the whole tract, to appoint 
Mr. McCrary to be also the commissioner to sell the undivided 
share, which descended from Mrs. Margaret McGuire, the tes- 
tator’s widow. The sale may thus be of the whole undivided 
tract, and the proceeds of the sale may be divided by between 
the several persons, entitled to the respective estates, according 
to their rights before declared. 


Per Ccriam, DECREED ACCORDINGLY, 
Ciled> Gay pGrant, A001 NC. 221 Orrender %. Call, 10. 


403; Benbow v. Moore, 114 N. C., 270; Trogden v. Williams, 
144 N. C., 204. 
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WILLIAM RAMSAY et al. v. ELIJAH S. BELL. 


1. In a bill in equity for partition of lands, the plaintiffs must set forth 
their own title and also that of the defendants, so as to show that 
they are joint tenants or tenants in common or otherwise have an 
undivided interest in the lands. 

2. If the defendant in his answer claim the whole in severalty, the Court 
will not decree a partition, but will hold up the bill until the plain- 
tiffs have an opportunity of establishing at law the title they assert. 


3. But if the bill denies that the defendant has any title, but only says 
that if he has any it is as a tenant in common, and admits that he 
has had the sole possession of the whole tract for many years, 
claiming it as his own, the bill must be dismissed. The Court how- 
ever will dismiss it without prejudice, to enable the party to try, 
if he chooses, his title at law, and then file a bill for partition. 


This cause, having been set for hearing on the bill, answers | 
and proofs, was transmitted by consent of parties from the 
Court of Equity of Cairrerrr, at Spring Term, 1544, to the 
Supreme Court. 

The bill asks partition of a tract of land lying m the 

(210) corny of Carteret. It alleges that Andrew “Wilson, 
, formerly of that county, ‘died may vears since in- 

testate, ad and possessed of the tract of land in dispute, 
without leaving any widow, and that the female plaintiffs are 
his heirs-at-law, and entitled with the other plaintiffs, their 
husbands, to the said tract of land; that among the children 
of said Andrew Wilson, Sr., who survived him, was his son, 
Andrew Wilson, Jr., and that they have been informed, but 
have no knowledge of the fact that the share or interest of the 
said Andrew Wilson, Jr., had been sold by the Sheriff of Car- 
teret under an execution issued against him and that he, the 
defendant, had purchased it. The bill does not admit any such 
sale ever did take place, but alleges, if it did, that the said 
Andrew Wilson repaid to the defendant the money paid by 
him, or that he, the defendant, had property or funds of the 
said Wilson in his hands which he apphed in that way. It 
states that the defendant took possession of the whole tract 
under his said alleged purchase, and has remained in possession 
claiming the whole land as his own ever since. The bill further 
alleges that, at the time the defendant made his purchase, the 
female plaintiffs, the heirs-at-law of Andrew Wilson, Sr., and 
Jr., were married to the other plaintiffs and were each under 
the age of twenty-one years—and that they are still covert of 
their husbands. It then alleges, if the defendant, by his pur- 
chase of the mterest of Andrew Wilson, Jr., acquired any in- 
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terest in the said lands, which they do not admit, that they are 
tenants In common with him and entitled to partition and to 
an account of rents and profits. The defendant admits by his 
answer the seizin of Andrew Wilson, Sr., but denies that he 
died seized—as before his death he had sold and econveved the 
Whole of the land to his son, Andrew Wilson, Jr.; avers that a 
judgment was obtained against the said Andrew, Jr., in his 
lifetime, upon which an execution issued and was levied on 
the land, as the property of said Andrew, Jr., and it was 
sold by the Sheriff of Carteret County at publi sale, when he 
purchased the said land and took from the sheriff a con- 
veyance of the whole tract, which deed of conveyance (211) 
was immediately proved before the proper authorities, 

and duly registered; that he paid his own money for it, and 
that no part was naid out of the funds of the said Andrew 
Wilson, Jr., nor did the said Andrew ever repay the same 
or any part of it. The defendant further avers that the sale 
was on 21 June, 1826—that he immediately took possession, 
claiming it as his own, and has so remained in the adverse 
possession up to the time of the filing of the bill, a period of 
fifteen vears, and claims the benefit of the statute made for the 
queting of titles to land. The answer denies that the female 
plaintiffs were under age at the time of their marriage, but 
avers that they were then each of them over the age of twenty- 
one years. It denics that Andrew Wilson, Sr., dicd intestate, 
but avers that he made a last will and testament sufficient to 
convey real estate, and that by the said will the plaintiffs nor 
any one of them are entitled to any portion of the lands in 
question. 


J. W. Bryan and Iredell for the plaintiffs. 
J. Hf, Bryan for the defendant. 


Nasu, J. Upon the evidence we could not say that the de- 
fendant has established the fact that Andrew Wilson, Sr., 
ever did convey the land to his son, Andrew Wilson, in fee, 
and it appears that the feme plaintiffs were married when the 
defendants entered. Yet as this is a bill for partition, we are 
unable to sustain it on other grounds, 2 Story Eq. Jii'-599, 
in treating on partition, savs, “Another head, of concurrent 
jurisdiction is that of partition in cases of real estate held by 
joint tenants, tenants In common and pareceners.” And our 
act, passed originally in the vear 1787, Rev. Stat.. ch. 85, 
enacts, that the Judges of the Superior Courts of Law and 
Equity and the Justices of the County Courts of Pleas and 
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Quarter Sessions are required and empowered, on the petition 
of one or more persons claiming the real estate of any intestate 
or otherwise claiming any real estate as tenants In common or 
joint tenants, etc., to decree a partition. It is under 
(212) this act that our Courts of Equity exercise jurisdiction 
on this subject. To entitle a party to the aid of a Court 
of Equity in making partition, he must state his own title and 
the title of the defendant, whereby it shall appear that they do 
claim to hold the lands in one of the characters pointed out in 
the act. If the defendant denies the legal title of the plaintiff, 
or claims a sale and adverse possession, a Court of Equity can 
not proceed, until the plaintiff has re-established the unity of 
his possession with the defendant as a tenant in common. This 
can be done only in a Court of Law, when the title of the 
plaintiff is a legal one; for the question of title and possession 
are legal questions. When, by the trial of issues directed for 
this purpose, or of an action directed to be brought, the plain- 
tiff has by the verdict of a jury established his legal title and 
restored the unity of his possession with the defendant, the de- 
cree in equity will follow of course. In such cases, that. is, 
when the plaintiff has stated a case in his bill entitling him to 
the aid of the Court, and the defendant denies his title and pos- 
session, the Court will not dismiss the bill, but will retain it, 
and give the plaintiff proper time to establish his title and re- 
cover the possession of the share he claims. Wilkin v. Walkin, 
1 John., ch. 111; Phelps v. Green, 3 do., 282; Garrett v. 
White, ante, 131. The Court in this case has been urged to re- 
tain this bill and give the plaintiffs time to establish their title 
at law. This we can not do. The plaintiffs have not stated 
such a case as in our opinion will authorize the Court to do so. 
It has been before stated that, in a bill for partition, the plain- 
tiff must not only state his title to the share in the land sought. 
to be divided, but the title of the defendant, whereby it may 
appear that they are tenants in common, and have a unity of 
possession. 1 Mod., 240; Cartwright v. Pultney, 2 Atk., 380. 
In this case the plaintiffs allege their title to the land in ques- 
tion, and claim the whole. They deny that the defendant has 
any title; and if his purchase of the interest of Andrew Wilson, 
Jr., was a fair one, and made for a valuable consideration, then 
they charge they are tenants in common with him, are 
(213) entitled to have the land divided, and their shares al- 
lotted them. : 
And they admit that the defendant is, and for many years 
has been, in the sole possession of the premises. In no ease do 
they give the defendant a joint title or a joint possession, but 
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make a case for the action of a Court of Law, when the title 1s 
exclusively with the plaintiff and the possession with the de- 
fendant, and are calling on a Court of Equity to try an action 
of ejectment. Let them, if they can, establish their title at law, 
and thereby restore the unity of their possession with the de- 
fendant, and equity will aid them, no doubt, in obtaining parti- 
tion of the land, aceording to their several interests. The bill 
must be dismissed, without prejudice to the plaintiff’s right to 
file another bill. The plaintiffs must pay the costs. 


“Per CURIAM, BILL DISMISSED. 


JESSE A. CLEMENT v. THOMAS FOSTER et al. 


1. A creditor of a firm can not file a bill to stop the business and tie the 
hands of all or any of the partners from disposing of the effects, 
for the purpose of applving them, even to satisfy all the creditors 
of the firm equitably, and much less to satisfy his own debt singly, 
whether his claim against the partnership be either a legal or an 
equitable demand. 

2. It is only at the instance of one partner that the Court will interfere 
against another, who is appropriating the effects to his own use; 
because in that case they are joint owners of the property, and 
he has no right to apply it to his separate use, thereby leaving the 
other liable to the partnership debts out of his own estate, or, at 
all events, depriving him of property that belongs to him. 

3. So, if a creditor of one of the partners gets a judgment against him, a 
Court of Equity will entertain the bill of the creditor against all 
the partners to pay the debt or to have the partnership account 
taken, and payment, made out of the surplus belonging to the 
debtor. 


This cause, after having been set for hearing, was transmitted 
by consent from the Court of Equity of Davie, at Spring Term, 
1844. 

The facts, as they appear upon the pleadings, are as (214) 
follows: 

The plaintiff and the defendants, Thomas Foster and Arm- 
field, entered into copartnership, as traders in merchandise, in 
18387, and continued the business until April, 1839. They then 
sold the stock of goods to a new firm, composed of the defend- 
ants, Foster and Gilbert; and they exeented bonds for the price 
payable to the former firm, namely, Clement, Armfield and 
Foster; of which one for the sum of $1,935.63, to fall due 
25 September, 1840, afterwards fell to the plaintiff, Clement, 
in the settlement and division of the effeets of Clement, Arm- 
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field and Foster amongst the three parties. The settlement 
took place 25 October, 1839, and included all the copartnership 
transactions, except a demand against one Roberts, who had 
been employ ed by the firm as a peddler of goods on their ac- 
count and had not made a settlement. All the time, however, 
a number of debts were owing by the firm, which, in the set- 
tlement, Clement and Armficld covenanted with Foster to pay, 
aud partnership funds were kept by then: for that purpose. 

In December, 1840, the plaintiff commenced this suit; and 
by an origimal, amended and supplemental bills against Foster, 
Gilbert, Armfield, C. Harbin, James F. Martin, Radford Fos- 
er, H. R. Austin, it is charged that Gilbert has left this State 
and gone to Alabama to reside, and that the books, papers and 
effects of Foster & Gilbert were in the hands and disposition 
of the other partner, Foster, and that he, Foster, had become 
insolvent and unable to pay his debts, and, for the purpose of 
doing so, had applied large sums and assigned debts belonging 
to the firm of Foster & Gilbert in discharge of his own debts, 
and that, in fact, he had assigned to Austin as a trustee, by a 
deed. of trust, all his own estate and all the partnership effects 
in trust to sceure certain debts which Foster and Gilbert and 
he, Foster, owed to the other defendants, Harbin, Martin and 
Radford Foster or to indemnify them against responsibilities 
for the firm, and for Thomas Foster himself, not at all pro- 


(213) « ean not proceed at law by. reason ae by mistake the 

bond was so drawn as to make Thomas Foster, upon the 
face of it, both obhgor and obligee. The bills likewise charge 
that Foster received from the peddler, Roberts, several pay- 
ments on his account to the firm, which went to the use of Fos- 
ter and Gilbert. The prayer is, that the plaintiff may have a 
deeree for his debt against Foster and Gilbert, and that it 
may be declared to be entitled to satisfaction out of the effects 
of Foster and Gilbert in preference to these ereditors for whose 
benefit the assignment to \ustin was made, and that Thomas 
Foster and Gilbert may be restrained from applying any of the 
effects of the firm to the payment of their several private debts 
or to their own uses, until payment thereout of the plaintiff’s 
demand. 

Upon the bills the plaintiff obtained an order of sequestration 
of all the effects of Foster and Gilbert, and had a receiver ap- 
pointed, who has gone on to collect debts due to the firm. 

Gilbert has not answered, and the bill has been taken pro 
confesso against him. Armfield takes no part in the contro- 
versy, but subs to any decree. 
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Thomas Foster answered, that Clement and Armfield de- 
ceived him in their settlement, and did not give him his due 
share of the effects; also that the ‘y did not pay the debts of the 
firm of Clement, Armficld & Foster, as they jointly covenanted 
with him to do, but that he was sued therefor and compelled 
to pay larger sums thereon than is now due to the pla intitf on 
the demand now claimed by hii; and he insists thereon that he 
is entitled to call on the plaintiff to surrender to him his elaim, 
that he may have the benefit of it, as having been paid by hun, 
in the account of Foster & Gilbert upon a settlement between 
him and Gilbert. He and the other defendants adit the as- 
signinent to Austin in trust; and they state that the debts of 
Foster & Gilbert thercin secured are just debts, and also that 
the debts of Foster himeclf therein seeured are just debts and 
not more in amount than the sum he is in advance for the firm 
by payments on their account out of his own separate 
estate: and, therefore, they insist that the plaintiff is (216) 
not entitled to any preference in having his debt peg 
before those. These defendants further insist that the plain- 
tiff has no len at law or in equity on the effects of the firm of 
Foster & Gilbert, or any right to control the partners in the 
disposition thereof in the payment of other creditors of the 
firm or their own creditors. 


Jloke and Caldwell for the plaintiff, 
Boyden for the defendants. 


Rerrim, C. J. As to the right which the defendants set up 
upon the score of the state of the accounts between Foster and 
Clements and Armfield, by reason of the pavinent of debts by 
Foster, which the two latter took on themselves; that is a 
proper matter for an inquiry upon the reference to ascertain 
the sum due to the plaintifi on the foot of the bond allotted to 
him in the division of the effects of Clement, Armfield & Fos- 
ter. For, as Foster was obligor and obligee therein, the debt 
is an equitable one only, fer which the plaintiff can have no 
velief but in this Court. If, therefore, he should be indebted 
to Foster, it will form a fair deduction from Foster’s hability 
to him. 

But the principal question in the cause is, whether the plaim- 
tiff has a right in this Court ta have the management of the 
partnership effects taken out of the hands of the partners them- 
selves. Foster & Gilbert. or their assignees, and the effects ap- 
plied to the payment of the pluindit’s debt, upon the ground 
that the partners are not able to pay their debts, and that they 
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are, or one of them is, appropriating those effects to their or 
his separate uses. We own that we know of no such equity in 
a general creditor of a partnership. At the instance of one 
partner the Court will in such a case interfere against the other 
partner, because they are joint owners of the property, and one 
has no right to apply it to his separate use; thereby leaving 
the other hable to the partnership debts out of his own estate, 
or, at all events, depriving him of property that belongs to him. 
So, if a ereditor of one of the partners gets a judgment 

(217) against him, the Court of Equity will entertain the bill 
~ of the creditor against all the partners to pay the debt 

or to have the partnership accounts taken and payment made 
out of the surplus belonging to his debtor. That is done on 
the ground of the difficulty on the creditor and the ruin to the 
business, by proceeding to sell under execution an aliquot part 
of the joint effects. Indeed, the interest of the debtor in the 
partnership effects is only in the surplus after a settlement of 
all the joint debts, and also a settlement between the partners 
themselves. But there seems to be no principle on which a 
creditor of a firm can file a bill to stop the business, and tie the 
hands of all or any of the partners, or one of them, from dis- 
posing of the effects, for the purpose of applying them, even to 
satisfy all the creditors of the firm equitably, and much less 
singly to his own debt by note, bond or account. Such a juris- 
diction as the former is exercised in cases of bankruptcies under 
statutes giving the power to take and assign all the effects of 
a bankrupt partnership or individual, for the benefit of all 
ereditors. If the Court of Equity had an original jurisdiction 
of the kind, there would have been but little necessity for a 
bankrupt act. Without such an act, a creditor of the firm must 
take his remedy by judgment at law against the partners per- 
sonally, and proceed, as upon any other joint judgment, against 
persons who are not partners. The nature of the debts to the 
present plaintiff does not vary the case upon this point. As 
he can not recover at law, he is entitled to a decree here for so 
much money; but it is only a general decree that the debtors 
personally shall pay him the money. The debt does not espe- 
cially attach itself to the partnership effects, more than to any 
other owned by the debtors or either of them. If the relief 
which the plaintiff asks could be granted, there is no insolvent 
partnership, whose concerns would not be brought to a close 
under an administration in the Court of Equity. We can not 
suppose that one of these partners is acting in opposition to the 
will or interests of the other; since no complaint 1s made 

(218) by the one against the other. To stop his collection and 
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disposition of the effects, is the privilege of the other part- 
ners, and can not be claimed by the plaintiff. Indeed the 
bill takes the effects alike from both, upon no allegation but 
that of the plaintiff's having the rights of a eeneral ereditor. 
The firm has a right of preferring other ereditors of the firm 
before the plaintiff, upon the general principle pervading the 
law, except in cases, not of insolvency, but of bankruptey. So, 
if the partners so agree between themselves, they may apply, 
each his own share of the joint effects, to his separate debts; 
for, as respects them severally, the separate debts of each are 
as much his debts as the joint debts are, and nothing but the 
duty of one partner to another prevents either from paying his 
separate debt out of that portion of his property, as soon as 
out of any other portion of his property, or as soon as a Joint 
debt. If the creditor of the firm were confined to his remedy 
against the effects of the firm, there would be more consistency 
in the present attempt. But the plaintiff is not so restrained, 
but may raise his debt out of the separate property of the part- 
ners to the hindrance of their separate creditors and may take 
their persons. 

It follows, that the orders for a sequestration and a recelver 
must be discharged, and the recetver directed to settle his ac- 
counts before the Master, and pay over to the defendants, as 
entitled, the moneys in his hands, and deliver up the books of 
accounts, and other evidences of debts and property, to the de- 
fendants, Foster and Gilbert, or their assignees, respectively. 
And the plaintiff must pay all the costs that have been incurred 
under those orders. 

The bill must be dismissed with costs as to all the defend- 
ants, except Thomas Foster and Gilbert and Armfield. And it 
must be referred to the Master to take an account of the sums 
received by the plaintiff or Armfield, or by Foster and Gilbert, 
or either of them, from Roberts, on account of his dealings with 
or for the firm of Clement, Armfield & Foster; and also to take 
an account of what may be due to the plaintiff on his 
demand in the pleadings mentioned, and of any proper (219) 
deduction therefrom in favor of the defendants, or any 
or either of them. 


Per CURIAM, DECREED ACCORDINGLY. 


Cited: Holmes 1. Holmes, 48 N. C., 23; Potts ve. Blackwell, 
NG aN My: SER ag bee LN C. 69 ; Te ide 4 rv. Baourman, 65 
ie em 166: Allen wv. Grissoin, 90 N, C. oo Dak ve Smith, 118 
N.C., 101; Patton v. Carr, 117 N.C, 179. 
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. Interest, gained by one person by the fraud of another, can not be held 
by them; otherwise fraud would always place itself beyond the 
reach of the Court. 

2. An instrument, obtained by fraud or imposition on the part of the 
father in behalf of his infant children, must be set aside in equity. 

. When a bill is filed by a father, as the next friend of his children, still 
infants, to carry such an instrument into effect, the Court will dis- 
miss the bill at his own costs. 


Pe) 


This cause was transmitted from Craven Court of Equity at 
the Spring Term, 1844, by consent of parties to the Supreme 
Court. 

The following are the facts appearing froin the pleadings 
and proofs: 

The plaimtiffs are the four infant children of Gatsey Har- 
ris, deceased, and sue by their father, Lovick I[farris, as their 
next friend. 

The bill states that some time after the marriage of Lovick 
Harris and his wife, Gatsey, her father, Smith Delamar, wish- 
ing to make a provision for his daughter and her husband, and 
such children as they might have, made a deed of gift for a 
hegro woman nanied Bridget, and her child, Sitty, whereby he 
gave them to the said Gatsey during her natural hfe, with re- 
avon after her death to such ehild or children as she mi i@ht 
have by the said Lovick. The bill states that the deed was 

written by one Carraway, In accordance with instruc- 
(220) tions given to him by the said Smith. who voluntarily 

executed the same, and caused it to be attested bv his son, 
William S. Delamar, and then delivered it to Lovick Harris 
for the benefit of his wife and children; and also put the slaves 
into his possession. The bill then charges, that a short time 
before his death (which happened in 1842), the father, from 
some unknown cause, became incensed with his son-in- law and 
daughter, and wished to retract his gift, and, with the view of 
so doing, that in his absence he went to the house of said Lov- 
ick, and by threats and force extorted from his daughter the 
deed, and destroved it before it was registered, or suppressed it, 
so as to deprive the plaintiffs of the benefit thereof. 

Mrs. Harris then died, leaving the four infant plaintiffs, her 
ehildr ell, and also her father, surviving her. The negroes con- 
tinued in the possession of Lovick Harris until the death of 
both Mrs. Harris and her father, when they were taken by 
Stephen Delamar, as the executor of the will of his father, the 
said Smith. 
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The bill is filed against Stephen Delamar and William S%. 
Delamar, who were appointed by their father his executors, but 
of whom only the former prov ed the will. The prayer is that 
the defendant shall surrender the slaves and their increase to 
the plaintiffs and execute to them a proper conveyance, to sup- 
ply the place of that destroyed by the testator. 

The answers admit that it was the intention of Smith Del- 
amar to make a provision tor his daughter, Gatsev, and such 
children as she umght have, by a gitt of the two negroes men- 
tioned. The defendants state that their father, in the presence 
of one of them, Wilham &., so informed his son-in-law, Lovick 
Harris, and directed him, in the vear 1836, to have a deed pre- 
pared, by which the said negroes should be limited to his daugh- 
ter, Gatsey, during her natural life. and after her death, in re- 
mainder to such children of the said Gatsey as she might leave 
surviving her; that in a few days the said Lovick produced to 
the father a deed in the handwriting of one Carraway, 
who is now deceased, and that the father executed it, at (221) 
onee, without reading it, and called wpon lis son, Wil 
liam S., to subscribe it as a witness, which he did. The an- 
swers further state, that the son then read the deed, but to bim- 
self, and not aloud; and that he perceived that the limitation 
over, as he understood it, was not to all the children of his sis- 
ter, who might survive her, but “such child or children as she 
might have by the said Lovick Harris.” The son said nothing 
of this to the father at the time, and the latter gave the deed 
immediately to Harris, who carried it away. Within a few 
days afterwards, however, he asked his father if he did not 
intend that all the children his sister might have, either by her 
present or any subsequent marriage, should take in remainder 
after her de: ath, as he, the son. wnderstood him; or whether he 
intended only to inelude her children by Harvis? To this the 
father replied that he meant the former, and so expressly had 
told Harris; and upon the son’s informing him of the contents 
of the deed as he had read it, the father expressed great dis- 
satisfaction, and said that it was not as he had directed Harris 
to have it done, and thought it was done, and that he would 
get that back and have one written according to his wishes, so 
as to inelude all the children of his daughter, surviving her, 
whether by Harris or any other husband. The answers then 
state that the father we nt to Harris's house and returned in a 
short time with a paper im lus hand; and they deny that, in the 
belief of the defendants, their father obtained it from Mrs. 
Harris, or that he obrt ained it from Lovick Harris by force or 
threats, and state that they believe that it was surrendered by 
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Harris, because it had been improperly drawn and contrary to 
the instructions given for it. Which belief they founded on 
the character and general conduct of their father, his purposes 
at the time, and his allowing Harris still to have the use of the 
negroes during the life of the father, and, particularly, on the 
disposition of the negroes in their grandfather’s will, executed 
after the death of their mother, in favor of the plaintiffs. In 

the will, Mr. Delamar gives Bridget and her four chil- 
(222) dren then born to the present plaintiffs, and directs that 

they shall be hired out until Joseph N. Harris, the 
youngest child of his daughter, should arrive to 21 years, and 
the hires applied to the education of the said Joseph and his 
sister, Ann, and then to be equally divided between the four 
children, with a contingent limitation, that, if either of the 
children should die before the division, his or her part shall go 
to the survivors. . 

The defendants further say, that no complaint was ever made 
by the mother or the father of the plaintiffs, that they had been 
improperly deprived of the decd, or induced to give it up; for 
they well knew that it was the ‘father’s intention, by another 
deed or by a will, to make the provision as he had first intended 
it. And, they say, he did so, substantially in his will, as before 
set forth. The defendants admit that after the death of the 
testator they found the deed of the tenor set forth in the bill 
and before admitted in the answer, among his papers, but in 
the cancelled state, having the name of the maker and witness 
both torn off; and they say that, having then no knowledge or 
belief that any claim would be set up to the negroes unless 
under the will, they took no care of the paper in question, but 
threw it away or lost it as mere waste paper. 


J. W. Bryan and Iredell for the plaintiffs. 
J. H, Bryan for the defendants. 


Rurrin, C. J. There could hardly be a more useless litiga- 
tion than the present, since, by the deed, as the bill would set 1t 
up, and by the will, the plaintiffs get nearly the same thing: 
the only difference being that the profits for a period are de- 
voted to the education of the two younger of them, and then 
the negroes and their increase to be equally divided between 
those then living. There is no intimation that there is a de- 
ficiency of other assets of the grandfather to answer his debts. 
It seems, therefore, essentially, to be the bill of the father, and 

to be brought for the mere purpose of getting the prop- 
(223) erty from the management of the grandfather’s executor 
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into his own hands. This is mentioned rather with a view 
to the costs, than to the merits. For the merits depend on 
different considerations; and upon them our opinion is against 
the bill. 

There is no evidence that the father obtained the deed by 
force, fraud, or undue influence. Nor, indeed, do the plaintiffs 
give any evidence that the deed ever existed, except the adinis- 
sions of the answers, aud the deposition of the defendant, Wil- 
ham S$. Delamar, who was examined under an order for that 
purpose. His deposition is to the same purport with the an- 
swers, and fully sustains them. According to that statement, 
the allegations of the bill as to the preparation of the deed, 
under instructions given to the writer by the donor himself, 
that the limitation was to the daughter’s children by her hus- 
band, Harris, only, and that knowing this, Mr. Delamar freely 
‘executed the deed, are, In every essential particular, falsified. 
The father intended to provide for all the children of his daugh- 
ter by any marriage, and gave instructions to that effect, not to 
the writer of the deed, but to his son-in-law, Harris, who was 
to have the deed prepared accordingly. That he did not do; 
but, on the other hand, had a deed drawn which restricted the 
provision to his own children only; brought it to the old gen- 
tleman, as one prepared according to the instructions, and, con- 
sequently, as containing a limitation to all the daughter's ehil- 
dren, and, in a blind confidence of his son-in-law’s integrity, the 
father was induced by those representations to execute it. If 
It be said it was the partv’s own fault that he did not read the 
instrument, as he was able to do, and, therefore, that he must 
be presumed to have known the contents; the answer is; that the 
presumption only stands until proof of the fact 1s produced, 
and that, here, the actual imposition is established by proof of 
the instructions, the variance of the instrument from them, 
when it was represented to accord with them, and that the 
father did not, in fact, read the deed, but, believing the false 
representations made to him, executed it as containing one pro- 
vision, when it contained another, materially different. 

Thus put, it was a ease of plain imposition on the (224) 
donor, and he would have been entitled, by the help of 

this Court, to have the deed called in and cancelled. Clearly 
he would be so entitled as against the author of the fraud him- 
self, as to any interest derived by him from the deed. So, too, 
interests gained by one person by the fraud of another, can not 
be held by them; else fraud would always place itself bevond 
the reach of the Court. ee v. Green, 2 Ves., 627; 

Huguenin v. Bosely, 14 Ves., 278. The father had a right, ‘there- 
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fore, peaceably to redress himself by obtaining the instrument 
from the person who had improperly procured it, and who 
would have been compelled by a Court of Equity to surrender 
it to be cancelled. Nor can the present plaintiffs, although not 
consenting to the surrender, nor capable of consenting, insist 
upon the deed now bemeg set up, if it sufficiently appear against 
them, that upon the bill of the supposed donor there should 
hare been a decree to deliver up the deed. Such, we have 
shown, would have been the case upon the ev ‘idence of the 
plaintiff’s uncle, the subscribing witness to the deed. And that 
evidence is strongly fortified both by what otherwise appears In 
the cause, and by what does not appear. In the first place, 
everything that was done by Mr. Delamar, after he got back 
the deed, is consistent with the account his son gives. Ie did 
not take back the instrument with the intent to deprive his 
daughter’s family of the use or ultimate property of the ne- 
groes. On the contrary, as long as he lived, he let them remain 
with Harris, and by his will he gave them to his children. It 
Is true that, as events turned aut the remainder goes to the 
sane persons who would have had it under the deed; for Mrs. 
Harris had but one set of children, having died before her first 
husband. But the provision by the will is in accordance with 
the avowed reason for destroying the deed, and proves that 1t 
was destroyed with an honest purpose, because it was not the 
instrument the party thought 1t was. Again, 1f this represen- 
tation by the subscribing witness, who heard the instrue- 
(225) tions given to Harris, the father of the plaintiffs, who 
were present when he brought the deed, and heard him 
state, that it was written aceording to the instructions, and 
knows that his father signed it without re ading it, and was 
astonished and indignant ‘when he was afterwards informed of 
its contents; if, we say, this could be disputed, 1t must be upon 
the Inowledae and bv the testimony of Lovick Harris himself, 
who was a party to the transaction throughout. Then, his put- 
ting himself forward as the prochein ami of the plaintiffs, and 
thereby keeping himself back as a witness, 1s strong to induce 
the belief that this evidence as to his monduce could not be con- 
tradicted by him, but that he would be obliged to confirm it. 
Nor is there any evidence as to the mode in which Mr. Dela- 
mar got the decd again, except what he said to his son, when he 
returned with it, which was, that Harris had given it up. 
That, too, is confirmed by the fact that no complaint was made, 
or anything said to the contrary by Harris, as long as Dela- 
mar lived, which was six years afterwards. 
Our opinion, therefore, is that the deed was obtained from 
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the defendant’s testator by mistake on his part and surprise, 
and by the imposition of the plaintiffs father, Lovick Marris, 
and that it ought to have been given up to be eaneelled, as it 
was, and ought not to be set up; and, therefore, that the plain- 
tiffs bill stand dismissed, and, inden the circumstanees, with 
costs, to be paid by Lovick Harris, who has so improperly and 
unnecessarily instituted the suit in the name of his children. 


Per CurraM. DECREED ACCORDINGLY. 


Crted: Tisdale vr. Bailey, 41 N. C., 862; Black v. Bayless, 86 
Ng Gay Goose COrbeL We Cine. Tae N. com pol, 


SAMUEL NEWLAND v, JAMES S. TATE et al. (220)) 


1, Where, upon the death of a defendant, a person comes in and acknowl- 
edges service of a bill of revivor as administrator of the deceased 
party, it is too late for him at a subsequent term to plead that he 
never was administrator. 

2. Where two form a copartnership, and one of them sells out one-half of 
his interest to a third person, who is appointed general agent and 
manager of the firm, the latter, though responsible to other persons 
as a partner, is not so to the partner yetaining his original interest 
in the firm, but is only responsible to him as agent, and as such 
he is entitled to proper erate for his services 


This cause, having been set for hearing, was removed from 
the Court of Equity of Bexcoare, at Spring Term, 1844, to 
the Supreme Court 

7 bill was filed in February, 1839, and charges that in 

836 the plaintiff and the defendant, James H. Tate, became 
rds together in making a contract with the government for 
carrying the mail on a certain route in Georgia. for four years 
from the Ist day of January, 1836, at $6,150 annually; and 
that they were cqually interested therein, each being entitled 
to a moiety; that they accordingly entered upon the perform- 
ance of the contract. and put on the line coaches, horses, and 
other stock to the value of $6,091, and continued their opera- 
tions up to March, 1837, when the ‘stock and contract were sold 
out to one Wilson, at the price of $10,000. The bill states, that 
after the contract was made by the plaintiff and James H. 
Tate with the government, the defendant, Robert W. Tate, a 
brother of said James HTI., entered into an agreement with the 
said James H., by which the two brothers beeame partners, as 
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between themselves, the said Robert W. becoming entitled to 
one-half of the original share of James H., and the latter re- 
taining the other half thereof. The plaintiff resided in Bun- 

combe County In this State, and took no personal man- 
(227) agement of the line and property in question; but the 

whole was under the care and management of the two 
Tates jointly, though chiefly that of Robert W., who received 
the money paid by passengers, the pay from the government, 
or nearly all of it, and made the sale to Wilson and received 
the price from him, and also made the necessary disbursements 
for keeping up the line by employing and paying drivers, pur- 
chasing horses, coaches, provender and other needful supphes. 
The bill charges that large profits were made on the contract, 
and the sale of the stock, as the defendant represented to the 
plaintitf, and as he believes, and that all the effects were re- 
ceived by the defendants, or one of them, Robert W. Tate, and 
are retained by thein or him, without having paid to the plain- 
tiff anything for his share of the profits, or even his advances 
of the original stock. The prayer is for a recovery and account 
of the partnership effects, from each of the defendants, and 
that the defendants may be decreed to pay the plaintiff his 
share thereof. The defendants answered severally, and each 
admits the partnership as charged im the bill to have been 
originally made between the plaintiff and James W. Tate, the 
contract with the government, the advance of stock and the 
line in operation, and sale to Wilson, as stated in the bill. 
But both of the defendants deny positively that Robert W. 
Tate was a partner In the contract, originally, with the plain- 
tiff and James H. Tate, or that there was any partnership be- 
tween the defendants themselves, in respect of the moiety of 
James H., or that the defendant, Robert W., had any interest 
whatever, directly or indirectly, in the contracts and property, 
or any concern with it, saving only as the agent of the plaintiff 
and of the other defendant, who, the defendants say, were the 
sole partners and owners of the property, entitled to the profits, 
and lable for the losses. The defendants state that Robert 
W. Tate was employed by the other defendant to conduct the 
business, as managing agent, at an annual salary of $700; and 
they admit that in that character he received and disbursed all, 

or nearly all, the funds of the concern. And the de- 
(228) fendant, Robert W., annexes to his answer, as a part of 

it, an account of his transactions for the firm of New- 
land & Tate; which shows the receipts by him to the amount of 
$51,278.17, and disbursements to the amount of $51,470.34, 
thus leaving a balance due to him of $192.17. The defendants 
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state that the business was a losing one, and the defendant, 
Robert W., insists that the loss is to be borne by the plaiatiff 
and the defendant, James HL., alone, and that he has in his 
hands no funds belonging to the other two parties. Rephiea- 
tions were taken to the answers, and both parties proceeded to 
take a great nuuiber of depositions Atatpri Tenn: 1842, the 
death of Robert W. Tate wi s suggested. At the sneceeding 
teri, October, 1842. the cranseript states that “James IL Tate, 
administrator of the estate of Robert EH. Tate, deceased, ap- 
pears in court and acknowledges service of process reviving 
this suit against him as administrator aforesaid.” At Spring 
Term, 1844, the defendant tendered a plea, that he was not the 
executor of the will of Robert W. Tate, deceased, nor the ad- 
ininistrator of his personal estate within the State of North 
Carolina. The Court rejected the plea, and the cause was then 
set down for hearing. and transferred by consent to this Court 
with an agreement “that before the hearing the interlocutory 
order rejecting the plea nught be reheard in this court as upon 
a petition or otherwise. 


Caldwell for the plaintiff. 
badger for the defendants. 


Rurvix, C. J. The first question in the case is upon the 
plea; and we are of opinion that it was properly rejected. It 
came too late. We suppose, from the circumstances of the 
commissions to take the answers, that the defendants both re- 
sided in Mississippi, and, probably, that Robert W. Tate died 
there, and the other defendant may have become his adminis- 
trator there. But if that be so, which we only conjecture, still 
the party had precluded himself from the objection, that he 
was not auswerable as administrator, by his voluntary 
assuunption of that character in this cause eighteen (229) 
months before, and submitting to have the cause re- 
vived against ‘him as administrator. It is true, 1t 1s not en- 
tered, as the formal order of the Court, that the cause shall 
stand revived. But it is srbstantially so. The statute author- 
izes the reviving a suit in equity, w ithout bill, by scire factas; 
the object of which is, merely to give the requisite notice.’ The 
process may be waived, and the party appear without it; and 
that this party did. Te expressly acknowledges his repre esonta- 
tive character, appears as such, and makes no objection to a re- 
vivor, and for eighteen months takes out process to take testi- 
mony in the cause, as having been revived. He thus became 
a party to the suit, and waiy ed all objection to the jurisdiction 
and to his accountability as administrator. 
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Upon the main question in the cause, which is the right of 
the plaintiff to have an account against these parties, the 
opinion of the Court is for the plaintiff. It is yielded, as a 
matter of course, that the defeudant, James H., individually, 
as an acknowledged partier with the plaintiff, must eome ta 
an account. But it is said that Robert W. Tate was not liable, 
and therefore that his administrator is not, because the bill is 
not filed against hin upon his liability as the ageut of the firm, 
having its funds in his hands, but, as being himself one of the 
partners; whereas, in fact he was not a partner In any sense, 
neither with the plammtiff and James IT. Tate, nor even with 
James IH. Tate in respect of lis meiety. If we are to judge 
from the manner in which the parties have taken their testi- 
mony, they must have been under a singular delusion on both 
sides, as to the grounds on which the plaintiff could have relief 
against Robert W. Tate. The plaintiff has taken many and 
very voluminous depositions to the acts and declarations of 
both the defendants, tending to establish that all three of the 
parties were originally copartners, or beeame so in this con- 
tract by subsequent agreement between the three, apparently 
under the belief that such a state of things was necessary to 

entitle the plaintiff to a decree against Robert W. Tate. 
(230) But that is a imistake, as a general principle of law; for 
that the defendant was lable to account, as having re- 
ceived the funds, either as the agent of the firm really existing 
and merely as agent, without any interest in himself; or as 
such agent, having also an interest, under a separate agree- 
ment between him and one of the parties, in the share of that 
partner. But, in truth, such evidence of a general partuership 
between the three ean not avail the plaintiff in the present suit ; 
because the bill specially excludes the idea of a partnership of 
that kind, and states that James H. Tate was the sole partner 
of the plaintiff, and that the interest of Robert W. Tate arose 
by an agreement between the brothers alone, and extended to 
the one-half of James H. Tate’s moiety. On the other hand, 
the defendants have taken as many depositions to prove, some 
that Robert W. was agent only for the firm, consisting of his 
brother and the plaintiff, and others, that he was not a general 
partner with both of the other parties, but was then agent and 
concerned in interest in his brother’s share only, by a private 
agreement between those two alone, as if he could be held liable 
to account with the other defendant, to the plaintiff, only in 
case he were a general partner. 

We are not prepared to say that if Robert W. Tate were 

merely the agent, the bill is not so founded as to entitle the 
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plaintiff to a decree against him to account, for it distinctly 
charges his general ageney and management and sale of the 
property and receipt of the funds ; and it is not pereecived why 
the plaintiff’s rights arising from the facts should be impaired 
by untruly stating further that, besides being agent, that person 
had an interest under his brother, and that he had also acted 
in the business by virtue of that interest. 

But upon the question of facet, whether Robert W. Tate had 
an interest and the nature of it, the opinion of the Court is, that 
the statements of the bill are really according to the truth, as 
established by the evidence. The plaintiff has proved a great 

variety of declarations of both of the defendants, when “they 
were together and apart, and also conversations between 
the plaintiff and the defendants, from which the witness (231) 
collected, that all three of these persons were recognized 

by each of them as partners with each other; and so, perhaps, 
we might also conelude, if we were confined to that evidence 
liself. But the truth no doubt is, that the parties, knowing that 
each had an interest, spoke of Robert W. Tate as an owner of a 
part of the line, as well as themselves, without being particular 
to designate the origin and nature of the respective interests, 
and from that the witnesses naturally enough concluded, that 
they were partners by joint agreement, whereby the plaintiff 
was half owner, and the other two a fourth each. But the bill 
admits that there was no joint agreement, and states that 
Robert W. Tate became his brothers’ partner in his share, and, 
by virtue thereof, and by agrecment with the other parties, be- 
came the general manager of the business, and got the effects of 
the firm into his hands. And that, in the opinion of the Court, 
is the effect of the weight of the evidence. if clearly establishes 
that Robert W. Tate claimed to have an interest, as owner In 
some way or to some extent, and that other parties recognized 
such interest in him. Though many witnesses thought, from 
indefinite expressions dropped from the several parties, that 
Robert’s interest was that of a general partner, vet that was 
but an impression derived from loose declarations, not descend- 
ing into particulars. Where the origin and nature of Robert’s 
interest by itself became distinctly the subject of observation, 
the parties speak of it, as represented in the bill, to consist of 
one-fourth part derived ont of the share of his brother by an 
agreement between them alone, but known to the plaintiff and 
recognized by him. To that extent, Robert W. was the assignee 
of James H. Tate; and there ean be no doubt that as a person 
having an interest, and also having the fund, he may be called 
on to account to the plaintiff. Thus accounting, it is true, he 
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will not be directly hable to the plaintiff for any losses sus- 
tained, if any there be, unless by his own fault as agent; be 
cause, although he might be liable for the contracts of 
(232) the firm to third persons as a partner, yet he was not a 
partner with the plaintiff, as between themselves, to 
share the profit or loss. That was between the plaintiff and 
James IT. Tate; and to the latter, Robert W. was to look for a 
portion of his profits or make up a portion of his loss. For 
the same reason, to his case is not applicable the principle, 
that, except by agreement, an acting partner can not claim eom- 
pensation beyond his share of the profits, for the rule proceeds 
on the ground that the contract of partnership stipulates what 
each is to contribute and reccive, and, therefore, it can not em- 
brace a case in which there is no contract of partnership be- 
twecn the plaintiff and the party rendering a service to the firm. 
No doubt, therefore, Robert W. Tate will be entitled to 
reasonable remuneration, as against the plaimtiff, for his time 
and labor, or such as may have been fairly agreed on between 
him and the other parties. There must, therefore, be the usual 
decree for an account against the defendant in his own right, 
and as administrator of Robert W. Tate, and also, unless the 
defendant shall admit sufficient assets of his intestate, there 
must be an inquiry as to the assets which the defendant has 
or ought to have. 
Per Curiam. DECREED ACCORDINGLY. 


(233) 
DANIEL LEWIS, Admr., ete, v. WILLIAM KEMP’S EXECUTOR. 


1. A testator bequeathed certain slaves to his son A for life, and at his 
death to his son, if he arrives at the age of maturity, but if A 
should have no son or this son should not arrive at maturity, then 
to be equally divided between B and C: Held, that this was a 
vested legacy in remainder to B and C, subject to be divested on 
the happening of the contingency mentioned in the will. And if that 
contingency should not happen, the interest would pass to the per- 
sonal representatives of the ulterior remainderman. 


. The remainderman after a life estate in a slave can only ask the aid of 
a Court of Equity, during the life-estate, to protect his interest 
against any improper disposition by the tenant for life. 

3. After the death of a tenant for life of a slave, the remainderman 

can not call upon his representative to account for the value of the 

slave sold by the tenant for life, unless such tenant acted in bad 
faith and sold the whole interest in the slave, or sold his own in- 
terest fraudulently with a view to his being taken out of the State 
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or to some person, who, he knew or had reason to believe, would 
take him out of the State. 


4, If the slave, though sold, should die during the life of the tenant for 
life, or during that time should become deteriorated in value, the 
remainderman in the former case can claim nothing, and in the 
latter only the value at the death of the tenant for life 


This cause, having been set for hearing, was removed by 
consent from the Court of Equity of Brapen, at Spring Term, 
1844, to the Supreme Court. 

The bill sets forth that Joseph Kemp died in the vear 1821, 
having first made and published in writing a last will and 
testament, which was duly admitted to probate by the proper 
authority, and the executors therein having refused to qualify 
as such, William Kemp was appointed administrator with the 
will annexed. In the said will the testator bequeathed as fol- 
lows: “I give and bequeath to my son Wilham Kemp my 
negroes Dorcas and Ruth during his natural life, and at his 
death to his oldest Jawfnl son if he arrive at the age of ma- 
turity, but if he should have no son, or he should not arrive to 
full age, in that ease said negroes Dorcas and Ruth with 
inerease to be equally divided between my two sons John (234) 
and D. W. Kemp.” The bill then states that this bequest 
was assented to by the administrator with the will annexed, 
and he took possession of the said negroes as a legatee. The 
bill sets-forth that John and D. W. Kemp died during the hfe- 
time of the tenant for life, and that the plaintiff was duly ap- 
pointed his representative; that William Kemp is dead and the 
defendant is his executor duly appointed; and that said Wil- 
liam during his lifetime sold several of the negroes who were 
of the inerease of the said Ruth and Doreas, some of whom 
were carried out of the State and are in possession of persons 
unknown to the plaintiff; that the legacy to the said John 
Kemp and D. W. Kemp was a vested remainder, and upon 
their death carried their interest in the said slaves to their 
personal representatives. The bill then prays that the defend- 
ant may be decreed to deliver over to the plaintiff the whole 
of the negroes embraced in the said bequest, as the personal 
representative of the said John and D. W. Kemp, and to ac- 
count with him for the negroes sold, together with their in- 
crease since said sales by the said William Kemp, his testator, 
and to account with him for their hires, and for general relief. 

The defendant by his answer contends that the bequest to 
John and D. W. Kemp lapsed into the estate of Joseph Kemp, 
the original testator, from the fact that they died in the hife- 
time of the tenant for life, and admits that Wilham never 
had a son, and died as set forth in the bill, and that he is the 
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executor of his will; he further admits that the plaintiff is the 
rightful representative of John and D. W. Kemp, and that 
William Kemp during his life sold several of the negroes de- 
scendants of the original stock. 


Strange for the plaintiff. 
Winslow for the defendant. 


Nasu, J. The principal question presented in this case 
was substantially decided by this Court in Lewis v. Smith, 
20 N. C., 471. The parties then were the same 

(235) as in this case, except that, being at law, the plaintiff 
sucd as administrator with the will annexed of Joseph 
Kemp alone, and the. decision was. upon the same clause of 
Joseph Kemp’s will. In that.case the Court ruled that the 
plaintiff could not recover, because the assent of William Kemp 
to the legacy for life was an assent to the ulterior limitations 
over to John and D. W. Kemp. The legacy to John and 
D. W. Kemp, after the life estate given to William Kemp, 
was a vested legacy, subject to be divested by the birth to Wil- 
lam of a son, and that son’s attaining the age of twenty-one. 
William Kemp died without having any son, and of course the 
legacy to John and D. W. Kemp was not disturbed. If a 
legacy once vests, though liable to be divested on a contingency 
it can not be divested unless the contingency does happen, and, 
upon the death of the remainderman, passes to his represen- 
tative. 1 Mad. ch. 16; 3 Meriv., 843; Harrison v. Freeman, 
& Ves., 207; Smither v. Willock, 9 Ves., 234. We think 
therefore that the plaintiff is entitled to relief, but not to the 
particular relicf he seeks. In all cases of a tenancy for life 
with remainder over, the remainderman is entitled to the aid 
of a court of chancery to prevent or restrain waste, and if the 
tenant tor hfe of personal property aliens it fraudulently, he 
in remainder may either pursue the specific property in the 
hands of the alience, or may by a bill in equity claim from 
the estate of the tenant for life redress for the injury sus- 
tained from him. We do not doubt that the tenant for life 
of personalties may rightfully sell his interest in them, and 
that his vendee will, by such sale, acquire in the property sold 
the same interest as his vendor had, and when the tenant for 
life does so sell, the person in remainder has no claim upon 
the property itself, during the existence of the life estate, and 
can only ask the aid of a court of equity to the securing of it, 
and if it is destroyed his remedy is gone. He has no claim 
against the estate of the tenant for life; he has done only what 
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the law allowed him to do. If, however, the tenant for life act 
1 bad faith and sells the whole interest in the chattel, or sells 
it to a person for the purpose of being carried out at 

the State or to one who he knows will do so, wpon his (236) 
death his estate will be answerable to him in remaiider 

for the ralne of the chattel sold, to be estimated at the tine of 
the sale, together with interest from the death of the tenant 
for life. If. however, the chattel sold, a negro for imstance, 
has died during the life of the tenant for life, we hold that 
the remainderman has no ela for its value upon the estate 
of the tenant for life. The latter was entitled to the use dur- 
ing his life, and the remainderman was only entitled aiter 
his use ceased. So if the chattel has become, by lapse of tune 
or some inevitable eanse, deteriorated before the lite estate 
falls in, the reniminderman is entitled only to that which re- 
mains, and the value in that case would he estiinated at the 
time of the death of the tenant for life, with interest from 
that time. 

The plaintiff is entitled to a decree for such of the slaves 
in the possession of the defendant, as are of the original stock 
or their increase, together with their heirs since the death of 
William Kemp. It is referved to the waster to fake an account 
of the other negroes that were sold by Willam Kemp. He 
will enquire and report, whether Wilham Kemp im selling the 
said uegrocs disposed only of his life estate, or whether he sold 
theny out and out, or any of themsor whether he sold them, 
or anv of them with a view that they should be carried beyond 
the limit of this State. or whether he sold them, or any of 
them, to persons he knew, or liad reason to believe would carry 
them bevond the limirs of the State. The master will report 
the sume for which the estare of Wilham Kemp ought to be 
answerable to the plaintiff for any such sales, upon the prin- 
ciples herein declared. 

Per Crriam. DECREED ACUORDINULY. 


Cited: Hampton ¢. Benburit, 30 Nee RAGE Lele ther, 
SSN os 
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FRAZIER and KINGSBURY +. TEPPOO S. BROWNLOW et al. 

Property in the hands of a trustee, for the sole and separate use of a 
feme covert and subject to her absolute disposition, will be held 
liable in a Court of Equity for any debts she may contract, with 
an understanding express or implied, that they are to be paid out 
of such property. 

This cause, having been set for hearing, was transmitted 
by consent from the Court of Equity for Hanrrax, at the 
Spring Term, 1844, to the Supreme Court. 

The follow’ ing are the facts disclosed by the pleadings: 

Mrs. Martha M. R. Brownlow, being seized in fee of two 
tracts of land situate on Roanoke, in the counties of Halifax 
and Sorthampton, intermarried with Tippoo S. Brownlow, 
by whom, she had issue. Brownlow, the husband, became in- 
volved in debt, and, indeed, insolvent; and his estate in the 
lands was sold on execution, and bought by William W. Wil- 
ams, a friend of Mrs. Brow low. William leased the land for 
five years to one Clanton at a yearly rent.of $200, and then, 
by indenture bearing date 9 August, 1827, he conveyed the 
said lands and the reversion and the rents aceruing on the said 
lease to Mark H. Pettway, his heirs and assigns, to have and 
to hold during the natural life of the said Tippoo S. Brown- 
low, in trust, that the said Pettway should receive the said 
rents and the profits of the said lands and pay them to the 
said Martha M. R. Brownlow, to her sole and separate‘ use, 
free and discharged from any control or claim of her said 
husband, during the natural life of her, the said Martha, and 
upon further trust, after the death. of the said Martha, to 
convey by proper assurances the said lands to such person or 
persons as the said Martha M. R. Brownlow might by any 
writing, witnessed by two witnesses, appoint, and, in default 
of such appointment, to convey the same to all the children 

of Mrs. Brownlow that should be hving at her death. 
(238) Pettway, the trustee, received the rents and profits of 

the lands up to 1883, and applied them, according to 
the terms of the deed, by either paying them over to Mrs. 
Brownlow, for the support of herself, her husband and their 
children, or by investing by her directions a part thereof in 
‘the purchase of slaves, which were conveyed to Pettway as a 
trustee, likewise, to Mrs. Brownlow to her sole and separ ate use. 

In 1838, by an arrangement between the persons concerned, 
the lands above mentioned were sold and conveyed in fee, and 
the proceeds invested in other land, which was conveyed to 
William B. Lockhart in fee, as a trustee for Mrs. Brownlow, 
and to her separate use and subject to her appointment as 
therein stated. 
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In 1838, and prior thereto, the present plaintiffs kept a 
retail store from whieh Afvs. Brow uy obtained the neces- 
saries for herself and family; and on 7 November, 1838, she 
came to a settlement with the lms gave to them her bond 
for a balance of #283.48, payable on 1 January, 1840, with 
interest thereon from 1 January, 1839. Just below the bond 
and on the saine sheet of paper the following memoranda were 
at the same time made. 

“The above bend is given Frazier & Kingsbury for articles 
they furnished me for the use of myself and family, and in 
case it is not paid when it becomes due, then it is my wish and 
desire that Mark FL. Pettway, to w hom property is conveved 
for my use and benefit, should sell so much of the same as will 
pav the said debt and interest: this being and shall be a suffi- 
cient order to my trustee for the same, this 7 November, 1838. 


(Signed. ) M. M. R. Browxnow.” 


“T as trustee for Mrs. Brownlow have consented to her giving 
the above order. 7 November, 1888. i aes 


On 14 July, 1840, Mrs. Brownlow paid on her bond the 
sum of S150; and 17 Mav, 1841, the further sum of $25. In 
October, 1843, the plaintiffs filed their bill against My. 
Pettway, Mrs. 3rownlow and her husband, praying for (239) 
the satisfaction of their debt and costs out of the trust 
property in the hands of Pettway. 

The defendants adnut that the slaves held by Pettway are 
of value sufficient to answer the plaintiff’s demand; which 
they also admit to be just, and which Mrs. Brownlow says, 
she intends to pay as soon as she ean raise the money. But 
they submit that the debt is not sutheiently char ged on the 
wife’s separate estate, and further, that the negrocs “themselves 
can not be sold for the payment thereof, but are to go over, 
under the deed, as a part of the capital—the profits of them 
only being applicable froin time to time to the satisfaction of 
the plaintiffs. 


Purnell for the plaintiffs. 
Badger for the det ‘ondants.. 


Rurrrs, C. J. There has been a diversity of opiion, as to 
the right and powcr of a married woman io charge her general 
specialty debts on her separate property, or to dispose of such 
property. when the serilement designates a particular mode of 
conveyance or appointment, by us other mode than the one 
specified. Some have supposed 1 hat every security given br a 
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feme covert, having separate property, is to be considered as 
given with a view to her separate estate, because in that way 
only ¢ can it have any effect. Some also ae thought that, as 
a married woman, in respect of her separate property, is in a 
court of equity regarded as a feme sole, the general right of 
disposition, as the owner of the property, authorizes her to 
convey or charge the estate by any instryment or means not 
positively forbidden in the settlement. But whatever doubts 
have been entertained on those points, they can not affect the 
present case; in which those questions do not arise. The deed 
before us, although it provides how Abs. Brownlow may ap- 
point the estate } itself to go after her death, docs not designate 
the manner of charging or disposing of the profits arising in 
her lifetime, which are given to her absolutely. She has, there- 
fore, an unrestricted authority to charge them with her 
(240) debt by any instrument or means which distinctly de- 
notes her intention to do so. 

Tn flulme v. Tenant, 1 Bro. C. C., 16, lands were settled in 
trust, that the trustees reeccive and pay the rents and profits 
to the wife to her separate use, and convey the estate them- 
selves, as she, by will, or deed executed in the presence of 
two witnesses, should appoint, and in default of appointment, 
to ler heirs. The wife and husband joined in a bond, and 
afterwards she borrowed a further sum, and then gave her own 
bond for the whole, amounting to £180. The ereditor filed hi 
bill for payment out of the separate estate, and Lord Thurlow, 
without deciding upon the lability of the estates themselves, 
declared the rents lable to the satisfaction of the debt. In 
coming to this conelusion Lord Thurlow reasoned to a great 
degree, as if he thought the feme covert; in respeet to the rents, 
when they arose, as her separate personal property, competent 
to act in all respects as if she were sole; and, therefore, that 
her bond, as a general engagement, bound that property. That 
has been confidently questioned, and in Sperling v. Rockford, 
S Ves., 164, and Jones v. Harris, 9 Ves., Lord Eldon approves 
of the decree, not upon that reasoning, but on the ground that 
the intention to contract with reference to the separate estate 
ef the wife was to be imphed from the circumstances of her 
joining the husband im one bond and giving another solely. 
And he lavs down the doctrine, de seems to have been 
generally adopted in succeeding cases, that the separate prop- 
erty 1s lable only to a person “contracting with her, not as a 
married woman merely, but as a married woman having a 
separate estate.” In other words the engagement must be 
contracted m reference to the separate property, either express 
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presumptive. All admit that, 1f clearly so contracted, 
reference to the separate property of the feme covert and upon 
the faith of it, her engagements must be answered out of her 
separate personal property and out of the profits, at least, of 
her separate real estate. 

Such is our case, for the intention to make Mfrs. 
Brownlow’s separate property, held by Myr. Pettway as (241) 
her trustee, able was declared in writing at the time 
of giving the bond, and, therefore, making part of the contract, 
and is admitted in the answer. 

Mrs. Brownlow’s children have no interest in the slaves, 
but they belong exclusively to her. The rents of the land in 
her time were hers, as her part of the benefit of the gift. She 
could dispose, of them as she pleased, either by spending them 
in living, or in the purchase of property, to the use of another 
or to her own separate use. She chose the last, and the slaves 
thus purchased are, consequently hable for the plaintift’s debts. 
Indeed, those slaves were the fund, in reference to which, 
directly, the contr act was ma ade, for the land itself had before 
been sold, and the slaves alone were then held by Mr. Pettway 
as trustee. It is admitted that they are of value sufficient to 
satisfy the plaintiff’s demand, and the costs of this suit; and, 
therefore, it must be referred to the Clerk to compute the 
principal money and interest due to the plaintiff, and to ascer- 
tain the costs of this suit, and upon the coming in of the 
report, there must be a decree that, unless Mrs. Brownlow 
should in some reasonable time pav the sum so found due to 
the plaintiffs and their costs, My. Pettway shall raise the same 
out of the said trust of negroes by the sale of one or more of 
them and pay the same to the plaintiffs, or into court for them, 
on or before the first day of the next term of this Court. 


Per CURIAM. DECREED ACCORDINGLY. 


Cited: Harris v. ITarris, 42 N. ©., 116; Knox v. Jordan, 
DS Ng aL ey avis ‘Rogers v, Hinton, 62 N. on pa is Withers 
(as Sparrow. 66 N. C., 138; ee v. Jenkins, 72 N. C., 185; 
Pippen v, Wesson, cee C., Tada a. ae 84 N.C, 
667: Kemp vr. Kemp, 85 N. C, ene » Alevander v. Davis, 102 
NCL, 20: Flaum v. Wallace, 103 N. C., 806-11- 13: Sanderlin 
1 Sanderlin, 122 Nas a bs Baeids,. 130 NC C134 
Cameron v. Hicks, 141 N. C., 24. 


187 


IX TILE SEUPKEALE COURT, [38 


pa a i 9 ne 


mn nn rr 


(242) WILLIAM A. WHITFIELD v, JOHN B. HURST. 


1. The will of a married woman can not be made available, as a will, in 
equity, without having been first established as a testamentary 
instrument in the Court of Probate. 

2. After such probate, the Court of Equity is still to see that the instru- 
ment is of that kind, by which the feme covert can dispose of her 
property. 

3. A Court of Equity has no right to instruct the Court of Probate as to 
the proper construction to be put upon marriage articles, and 
whether by them the feme covert is oy is not authorized to make a 
will, 

4. The course in the Court of Probate is, where the wife assumes the 
right to make a will, and the right is questionable, to pronounce for 
the will on the proof of the factwm, and leave it to the Court of 
Iquity to determine definitely, whether she has such an interest or 
authority as she could dispose of or execute by will. 

5. When, before such probate, a bill is brought to enforce the alleged will, 
it must be dismissed; and the Court will not hold it up, to give 
the party an opportunity of propounding the will in the Court of 

. Probate. 


This cause, having been sct for hearing, at the Spring Term, 
1844, of Waynr Court of Equity, was transmitted by consent 
to the Supreme Court. 

The following are the material facts of the case: 

The defendant and Sarah B. Whitfield, a widow, being about 
to intermarry, entered into articles on 6 April, 1826, and 
were then married. The bill charges, that according to the 
true construction of the articles, a separate estate in her prop- 
erty, consisting of a number of slaves and other things, was 
secured to Mrs. Hurst, with certain benefits from. a part of 
the income of the property to the husband during the marriage, 
and that the wife had the right of disposition by will or other- 
wise, after the coverture. Or, if such be not the construction 
of the articles, as drawn, the bill charges that such was the 

intention of the parties, and that the articles failed to ex- 
(243) press the same through mistake or through the fault 

of the defendant, who undertook to have them properly 
drawn. 

In July, 1839, Mrs. Hurst exeeuted an mstrument purport- 
ing to be a will made under a power in her marriage articles, 
in which she gaye to her son, the present plaintiff, several 
negroes specified, and gives the residue of her estate to her 
husband, and appointed him and another, executors. She died 
early in the vear 1840, and in August of that vear, the defend- 
ant and the other person having refused the office of executor, 
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the plaintiff propounded the instrument as his mother’s will, 
when the defendant opposed the probate, and an issue of 
devisavit vel nen was made up. On the trial the defendant 
insisted that lis wife had no right to dispose of the negroes 
after her deaih, as the articles only secured to her a separate 
estate during her life and no longer, and conferred on her no 
power to bequeath or convey them afterwe ards; and the Court 
having so decided, the plaintiff withdrew the instrument and 
then filed this bill, in which he prays the . the articles may be 
executed according to the true meaning, or, if necessary, ‘that 
thev mav be reformed so as to be made ee to the in- 
tention of the parties as before stated, and the defendant held 
to be a trustee for the plaintiff, and compelled to deliver and 
convey the ae so bequeathed to the plaimtiff and account 
for the profit 

The answer states that the parties did not mean to restrain 
or encroach on the marital rights of the defendant, except by 
securing for the wife a certain and adequate maintenance dur- 
Ing her life, and therefore the articles gave her a separate 
estate for that period; but that it was not intended she should 
have the slaves absolutely as her separate property, or should 
have any power or disposition over them by will. The answer 
insists that the articles as drawn, accord entirely with the 
agreement of the parties, and that they were read and perfectly 
understood by his wife before she executed them. 

The articles are proved by the subseribing witness, and ex- 
hibited, and the instrument, all eged to be a will, is proved 
to be all in the handwriting oe Mrs. Wurst, but no 
account is given of its being deposited with any person (244) 
or found among her valuable papers or effects. A num- 
ber of depasitions were taken, as to the declarations of the 
parties before and after the marriage, as to their intentions in 
regard to the form and meaning of the marriage article. But 
as the decision of the cause does not turn on ‘them, it 1s not 
thought of anv consequence to notice them. 


Badger, J. H. Bryan and Mordecai for the plaintwif. 
Henry and Iredell for the defendant. 


Reurrix, C. J. It is now settled beyond doubt that the will 
of a married woman can not be rendered available as a will 
in equity without being first established as a testamentary 
instrument in the court of probate. Note to Barley ve. Stubing- 
ton, 2 Lee Eq.. DOT 5 Dougiass 7 v. Cooper, 8 Mylne & Keene, 
378 ; Vewhu ve. Freeman, 23 N, C, 3014, “Thecourt: or equity 
is concluded by the aceon of the court of probate, that the 
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instrument is or is not a will, because upon that question the 
court of probate is in every ease the exclusive judge. The 
court of equity can no more be called on to construe and en- 
force the will of a feme covert before probate, than the will 
of any other person, After probate, indeed, the court of equity 
is still to see if the instrument is of that kind by which the 
feme covert can dispose of the property. 

But it is said that it is the province of this Court to con- 
strue the articles, and therefore that 1t ought to make a declar- 
ation; that under them or the original agreement, Mrs. Hurst 
had the right to make a will, in order to establish that right 
to the court of probate. We, however, think otherwise. This 
Court has no power to instruct a court of probaie upon that 
point; for it necessarily enters into the inquiry, whether the 
instrument is a will, since, unless she have a separate estate 
ora power of appotntinent by will, a feme covert can not make 
awill. Each court must therefore act for itself, as it is entirely 

competent to do. The course in the courts of probate 1s 
(245) indeed settled, when the wife assumes the right to make 

a will and the right is questionable and doubtful, to 
pronounce for the will, on proof of the factwim, and leave it 
to the court of equity, as a court of construction and disposal, 
to determine definitely whether she had such an interest or 
authority as she could dispose of or execute by will. Braham 

Burchell, 8 Addam, 243. Therefore, before the Court can 
take a step towards the relief of the plaintiff, he must come 
here with a probate of this paper as a will. 

But 1t was further said that the cause should stand over to 
allow time to procure a probate, as was done in foss v. Hwer, 
3 Atk., 160. Leave was given in that case, because the doctrine 
touching the separate estates of married women and wills by 
them had not then been so thoroughly considered, and the 
proper proceedings settled, as it has since been. There has 
been no doubt upon the law of the case for a long time past; 
and, therefore, the party ought to have taken the right way at 
first. Besides the plaintiff made an effort, and the court of 
probate m the first instance, in effect, pronounced against the 
instrument, and the plaintiff abandoned it without carrying 
the question to a higher court. If the plaintiff should still: 
think it worth his while, he may yet endeavor to get a probate; 
and if he should succeed, he will then have matter for a bill 
to which the present decree will be no bar. 


Per CurRIAM. BILL DISMISSED. 


Cited: Rogers v. Hinton, 68 N. C., 83 
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(246) 
WILLIAM COLTRAINE, Adumir., etc., ¢. ENNOLDS CAUSEY et al. 


Where a Jill is tiled by an adiministrator for the purpose of setting 
aside a deed executed by his intestate, on the ground that it was 
given to detraud creditors, he is estopped from shewing that it was 
fraudulent, although he alleges that lle was himself one of the 
creditors intended to be defrauded. 


This cause, having been sct for hearing, was transmitted 
from Ranxpotexw Court of Equity, at Spring Term, 1544, by 
consent of parties to the Supreme Court. 

The bill states that John Coltraine had executed to William 
Coltraine (the plaintiff) four several bonds of $500 each; 
that he the said Williau Coltraine purchased of Manlove AA. 
Causey a tract of land at the price of $2,000, and paid the 
purchase- money, by endorsing to him the atoresaid four several 
bonds; that the said Manlove A. Causey, being greatly indebted, 
and niuch harassed with ca. se.’s by his oveditors, with a view 
to defraud his ue aeditere. did, without any bena fide 
consideration, assign the aforesaid four bonds w hich he thus 
held on John Coit ‘aine, to the detendant Ennolds Causey, 
under a secret trust that they should hold the proceeds of the 
same for the benefit of the assignor, his wite and children. 
The bill further states that Manlove A. Causey died in Sep- 
teinber, 1840, and that the plaintiff administercd on his estate. 
Upon the coming in of the answer of Ennolds Causey, in which 
he stated that only two of the bonds had been assigued to him, 
and that the other two had been assigned to Levin Kirkman, 
the plaintiff, amended his bill, and therein alleged that the 
said other two bonds were in the hands and custody of Jane 
S. Causey, the widow of Manlove Causey, and of Levin Kirk- 
man, the father of said Jane S. for safe keeping for the 
of said Manlove or his representatives, and to be delivered when 
they should be demanded; and further, that, if the said 
two bonds were endorsed by said Manlove to the said (247) 
Levin, the endorsement was without consideration, and 
in trust for said Manlove; or that, 1f the same were upon con- 
sideration, that it was a security for the payment of some in- 
considerable sum of money due, or alleged to be due, from 
the said Manlove to the said Levin, or some other person. The 
prayer of the bill is, that the defendants respectively be decreed 
to surrender the aforesaid several bonds to the plaintiff, as 
administrator of Manlove A. Causey, in order that the proceeds 
may be held by him, when collected, as asscts for the bencfit 
of the ereditors of his intestate, and for general relief. The 
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defendant Kirkman, in his answer, says that he was a creditor, 
by open account, of M. A. Causey, ‘to the amount of $446.32 1- 9 
cents; and that one John Kirkman was another creditor by 
bond for $20; that M. A. Causey assigned to him as collateral 
security for those debts two of the said bonds mentioned in the 
bill, due December, 1843 and 1844, to collect and pay the said 
two debts. He submits to account, and pay to the plaintiff, 
as the adininistrator, the balance of the said two bonds, after 
deducting the aforesaid claims. Ennolds Causey, the other 
defendant, in his answer says that he is a bona “fide assignee 
of the plaintit?s intestate of the other two bonds mentioned in 
the bill. But he now insists, that 1f he was to be considered 
an assignee of the said bonds upon the terms mentioned in 
the bill, still a deeree ought not to be rendered a gainst him in 
tavor of the plaintiff, and he moved the Court to dismiss the 
bill as to him. 


No counsel for the plaintiff. 
Mendenhall & Morehead for the defendants. 


Danter, J. It is very certain, that if the assignment to E. 
Causey of the said two bonds by M. A. Causey, was for the 
purpose stated in the plaintifft’s bill, to wit, to hinder, delay 
and defraud the said M. A. Causey’s creditors, and also enable 
him by fraud to get the benefit of the insolvent act, 1t was 

nevertheless both in law and equity a good and effectual 
(248) transfer as against the assignor and his representatives, 

although it does not appear that he did take the oath of 
insolvency ; for it, by foree of the statute, was only void against 
the creditors of the assignor, Rev. Stat., Ch. 50, see. 1. The 
plaintiff, although he alleges in his bill that he is a creditor, 
nevertheless sues as the administrator of M. A. Causey, de- 
ceased, and not as a creditor. He therefore stands here in no 
better situation as to these bonds than his intestate would, if 
he were now alive, and the plaintiff in the case. The bill must 
be dismissed as to E. Causey and Jane 8. Causey. And there 
will be a deeree for an account against Kirkman. 


Per OvuRIAM. DECREED ACCORDINGLY. 


Cited: Burton v. Farinholt, 86 N. C., 266. 
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JOUN PANTON v. AMBROSE M. RHEA, Executor, et al. 


A being entitled to one-sixth of certain undivided Pa and 2B to 
two-sixths of the same, it was agreed between them by parol, in 
the year 1803, that if A would “permit B to use and enjoy his 
one-sixth during B's lifetime, A should be entitled at B’s death to 
the whole of the three-sixths. B accor dinely kept A’s one-sixth 
till his death: Held, that this was a valid contract—that, being 
executory, A did not convey an absolute interest in his one-sixth 
to B by giving him a Hfe-estate, and that suit being brought within 
three vears after B's death, the statute of limitations was no bar 
to the recovery. 


This cause was removed for hearing to the Supreme Court 
-from, MECKLENBURG Court of Equity. qt. Spring Term, 1844. 

The following facts were disclosed ie the pleading ys and 
proofs: 

The plaintiff’s father, James Paxton, soon after inaking his 
will and leaving his wife, Mary Paxton, executrix, died in 
1781. By the said will the testator bequeathed as follows: 
“T give and bequeath to my ¢hild that 1s not born my 
sorrel mare, together with the first child that the negro (249) 
wench Sive does have, if she should have any.” The 
testator’s wife, Marv, was, within six months from his death, 
delivered of a son, who was named James Paxton. Jr.; the slave 
Sive, about the same time, was delivered of a fernale child 
named Rose. Mary Paxton, the widow, afterwards married 
Reuben Boswell, and by him. had three childven, Ambrose, 
Mary and Esther. In the vear 1798, James Paxton, Jr., died 
intestate, and without issue. Tis next of kin were his mother, 
the plaintiff. Esther the wife of Alexander Grav, and the three 
children, then living, of Reuben Boswell by his mother. Alex- 
ander Gray adininistered on the estate of James Paxton, Jr. 
Reuben Boswell in right of his wife was entitled to one- -sixth 
of the personal estate “of James Paxton, Jr., and he purchased 
Alexander Grav’s one-sixth in right of his wife Esther. The 
plaintiff was entitled to one-sixth as his share. The bill states 
that Reuben Boswell, in 1803, entered into an agreement with 
the plaintiff, that if he would not then claim a division of the 
slaves, Rose and her increase, but would Iet him, Boswell, have 
the plaintiff’s undivided interest in the said slaves, for and 
during the lives of himsclf and wife (the plainnff’s mother), 
that, then he, the plaintiff might have and hold in his own 
right the interest in thr co-sixths of the said slaves, The agree- 
ment, the bill states. was firmly entered into by the plaintiff 
and Boswell. And that Boswell, up to his death, always ad- 
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mitted it to be obhgatory on him; and that he, Boswell, took 
and kept possession of Rose and her increase, under the said 
agreement; that the plaintiff, several years ago, moved to the 
western country, and Boswell, who resided in Mecklenburg 
County in this State, in the month of August, in 1836, made his 
will and bequeathed the whole of the said three-sixths which 
he then held in Rose and her increase to his grand-children, 
with a view to defraud the plaintiff, as the pill states, of his 
rights, and soon after died; that Rhea, who had married one 

of Boswell’s daughters, was left the executor; that he 
(250) qualified and took possession of the slaves Rose and her 

increase, and has eee them over to the other de- 
fendants, the legatees under R. Boswell’s will. The bill prays 
that the ‘said slaves. he deerced to be brought forth by the de-. 
fendant and divided, and that three-sixths “of the same nav be 
decreed to him; and there 1s a prayer for general relief. ‘The 
defendants have answered and (except Gray) admit all the 
allegations in the bill, except the agreement therein stated to 
have been made by Reuben Bosw ell, with the plaintiff and with 
Alexander Gray. The defendant . Gray admits the allegations 
in toto im the bill. The other defendants deny the said agree- 
ment, and pray that the plaintiff be put to full proof it. They 
also allege that, if such an agreement had ever been made, it 
amounted to a conveyance for life of the slaves Rose and her 
children, and that t, in law, would be a conveyance of the entire 
Interest; as a remainder in slaves at that time could not have 
been created by contract. The defendants insist, likewise, that 
if the charges in the bill be true, the plaintiff had his remedy 
at law. The defendants, except Gray, state in their answer 
that Reuben Boswell had possession of Rose and her increase 
for near forty vears, claiming them as his own property. They 
insist on length of ae aaa: also on the statute of limitations. 
They also insist that all and every kind of demand, which the 
plaintiff ever had against Reuben Boswell was discharged by 
the sale to the plaintiff of a slave by the name of Alexander, in 
1823. There was a replication to the answer, and depositions 
being taken, the cause was set for hearing. 


Osborne for the plaintiffs. 
Alevander & Caldwell for the defendants. 


Danter, J. The parties have taken depositions and set down 
the cause for a hearing, and it now comes on to a hearing. The 
testimony of Robert Porter expressly establishes the agreement 
as stated in the bill, to wit, that Boswell and his wife were to 
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a then ae 7 Slay es were to o ‘the ere of ae (251) 
plaintiff. This testimony of Porter is supported by that 

of John Stile and John Jones, who depose that they had fre- 
quently heard R. Boswell say, that after the death of his wite 
and himself, Nose and her increase would be the property of 
the plaintifi—and that he, Boswell, made such remarks within 
a year or so before he died. And there is no evidence in the 
cause that Boswell ever set up an absolute right to Rose and her 
children. There is proof that Boswell had, in 1803, purchased 
Alexander Gray’s share, and that he then agreed, in consider- 
ation, that the plaintiff then let Boswell have the plaintiff’s 
share for the hfe of Boswell and lis wife, or the survivor of 
them ; that after the death of himself and wife, Rose and her 
inerease should be the property of the plaintiff. Secondly, the 
contract between the plaintiff and Boswell, being executory im 
its nature, are not to he completely executed until the death 
of Boswell and his wite, the rule of Jaw insisted on bv the 
defendants does not apply, to wit, that a conveyanee for hfe 
of a chattel was a conveyance of the whole interest. Zhirdly, 
the aet of limitations does not bar, as it appears that R. Bos- 
well made his will in August, 1836; and this bill was filed at 
February Term, 1839. Fourthly, we are of the opinion that 
the slave Alexander was conveyed in 1823 by Boswell to the 
plaintiff, but not in satisfaction of the demand now set up by 
the bill. Alexander was not one of the children of Rose, nor 
had the plaintiff then any right to press this demand upon 
Boswell, and there is proof by the witness, Porter, that the 
plaintiff and a slave he owned named Sambo, before he left this 
State for Tennessee, worked for Boswell for several vears. 
There is a witness (A. Spratt) examined for the defendants 
(his daughter married the son of R. Boswell, and his children 
are some of the Iegatees, under R. Boswell’s will of these very 
slaves), he savs that he and the plaintiff had a conversation, 
when he came in from Tennessee to commence this suit, and 
he asked the plaintiff if he had not received a negro boy 

of A. Boswell in satisfaction of this claim, the plaintiff (252) 
said that he had got a negro boy in satisfaction of his 

elaim, as the witness understood. And he further said that he 
would then have signed any instrument of writing, if any had 
been drawn up, in full satisfaction of his claim against Reuben 
Boswell, and that he never would have troubled the defendants 
if he had not been urged to it by his son and son-in-law. We 
think that this witness must be mistaken, if he understood the 
claim spoken of by the plaintiff in that conversation, to be this 
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claim; for in the year 1828, when the boy was purchased for 
$300, as is expressed in the bill of sale, the one-half of the price 
of Rose and her increase (upwards of four) must have been 
considerably larger—the plaintiff, if he talked of a claim at 
all, must have meant some claim he then had a night to urge 
against Boswell; there 1s no writing here exhibited evidencing 
exactly what claim was paid when the boy Alexander was sold. 
And upon the other point in his evidence, it may be true, that 
the plaintiff, an old man residing in Tennessee, said that he 
would not have brought this suit in equity, 1f he had not been 
urged to it by his son and son-inlaw; but that does not prove 
that he had no right to commence such a suit. He did commence 
the suit—and all the circumstances shew that Pratt has inten- 
tionally misstated this conversation, or that he is mistaken in 
what was said and meant at the time by the plaintiff. There 
must, therefore, be a decree declaring that the plaintiff 1s en- 
titled under the agreement between him and Boswell to one-half 
of the slave Rose and her increase, and to have partition made 
of them; and there must be a decree that the slaves be produced 
by the parties in whose possession they are, for the purpose 
of partition, and that a division be made accordingly; and for 
an account of the profits, with just allowances to the several. 
defendants, if the plaintiff choses to have such account. 


Per Curiam. DECREED ACCORDINGLY. 


ROBERT B. OVERBY et al. v. ROBERT HARRIS. 


1. The act of 1806, Rev. Stat., ch. 37, sec. 17, excludes all parol proof of 
the gift of a slave, of every sort, or to any purpose, in the Courts of 
Equity, as well as the Courts of Law. 


2. Therefore, where the plaintiff alleged that the defendant had assured 
him, and also told divers other persons, that he had given, though 
not by deed certain slaves to his son; that upon the faith of these 
representations, the plaintiffs, who were merchants, gave eredit to 
the son to a large amount, and took as a security, a deed in trust, 
on said negroes, executed by the son; that the son afterwards died 
insolvent, and praying that, unless the defendant would pay their 
demand, the slaves should be surrendered up to satisfy the said 
trust: Held, that such parol evidence of a gift from the father to 
the son, could not be received for any purpose, that the slaves still 
belonged to the defendant, and were not subject to the debts of the 
son, and that therefore the bill must be dismissed. If the plaintiff 
was deceived by fraudulent representations of the defendant, his 
remedy was at law. 
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This cause was transmitted to the Supreme Court, by con- 
sent of parties, from Granvirte Court of Equity, at Spring 
Term, 1844. 

The bill states that two of the plaintiffs, Overby and Gregory, 
were partners In a country store in Granville County, mm which 
one Lawson ILarris, the son of the defendant, Robert Ilarris, 
had dealings before and in 1840. That before that time the 
defendant had put into his son’s possession several slaves, whose 
names are stated, which the son claimed and used as his own, 
keeping them in his service and hiring them out and applying 
the hires to his use. That the defendant also spoke ot the 
slaves in the family, among his neighbors, to constables, and 
others having demands against his son, as his son’s property; 
that the firm having trusted Lawson Harris to a considerable 
extent, one of them inquired of the defendant, whether 
the said Lawson could be safely trusted, and was in- (254) 
formed by him that he was very good for all his contracts 
to the amount of $2,000, and that the property he had in his 
possession belonged to him, including the said slaves; that upon 
the faith of his representation, the firm went on to give credit 
to Lawson Harris until the debt amounted to about $801.58, 
on 23 June, 1840, when Lawson Harris gave several bonds for 
different sums. making in the whole the said sum. On 9 July, 
1840, Lawson Harris, for the purpose of securing the payment 
of the bonds to those plaintiffs, conveved the said negroes to 
the other plaintiff, David J. Williamson, in trust, to sell and 
pay the debt; and afterwards, upon hearing of the deed, and 
that the trustee was about selling the negroes, Robert Harris 
set up a claim to them upon the ground that he had never 
conveyed them to his son, and he took them into his own posses- 
sion, and refused to Iet Wilkerson have them for the purpose 
of selling them. 

The bill states that the plaintiffs can not establish that Robert 
Harris did make a convevance of the slaves to his son. But 
it insists that, but for the belief of the plaintiffs founded on 
the conduct and representations of the defendant, that he had 
given them to him, the plaintiffs wonld not have trusted his 
son, And it states further that Lawson TJarris has since died 
intestate. and also insolvent, unless these slaves belonged to 
him, and that there has been no administration on his estate, 
and that the plaintiffs will lose their debt, unless thev can 
recorer it from the defendant Robert Harris, or raise it out. 
of the slaves conveved in the deed to Wilkerson. The prayer 
is, that the rights of the plaintifis may be declared, their debts 
ascertained, and the slaves declared to be the property of Law- 
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son Harris, as between the plaintiff and the defendant, to the 
extent of satisfying the debt. That the deed of trust may be 
set up and declared an effectual security in this Court against 
the defendant, and that he may be decreed to pay the plaintifi’s 
debt, or surrender the slaves to be sold for that purpose. 
The answer states many circumstances for suspecting 

(255) the capacity of Lawson ILarris to make a conveyance, 

and tending to show imposition on him in contracting 
the debts and giving the securities for 1t. The answer admits, 
that several vears before 1840, the defendant had put four 
negroes into his son’s possession; but it denies that he executed 
a conveyance for them, or ever intended to give them. It states 
that the defendant put his son into possession of a plantation 
and these negroes, and allowed him the use.and profits of them 
for the support of his son and his family; and that the defend- 
ant believes that it was generally understood in the neighbor- 
hood, that he had neither given the land nor the negroes, but 
only lent them. IIe denies encouraging Overby and Gregory to 
trust his son, or that he ever gave them to understand, that he 
had conveyed the negroes to his son, or that the son had a right 
to sell or mortgage them, though he often said in the neighbor- 
hood that he gave his son the use of the property and allowed 
him to hire the negroes. 

Replication was ‘filed to the answers , and numerous depo- 
sitions having been taken, the cause was set for hearing 


dadger for the plaintiffs. 
E.G. Reade and Iredell for the defendant. 


Rurrin, C. J. The plaintiffs have endeavored to establish 
their debt, and to prove declarations of the defendant to several 
persons, importing that he had given the negroes and land to 
his son, or that they were his. No particular communication 
appears Between the plaintiffs and the defendant, except that 
it 1s stated by a person, who was a clerk for the plaintiffs, 
that in 1837 he informed the defendant that his employers were 
not willing to trust his son further without inquiring from him 
what he was worth, and whether the negroes in his possession 
were his, and that the defendant rephed “that he had given the 
negroes to his son, and that he might tell Overby and Gregory 
that. his son was as good for $1,500 as anybody. On the con- 

trary, other persons living in the neighborhood state 
(256) that it was clearly understood, generally, that Lawson 

Ifarris only had the use of the land and negrocs as a 
loan, at the pleasure of the father. 
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If the cause turned, in owr opinion, on the question of fact, 
Whether the defendant had spoken in gencral conversations 
among his neighbors, of the negroes as his son's, ard as having 
been given to hin by the defendant, or even that he had elven 
Overby and ILarris so to understand, the Court night upon 
the preponderance of evidence, declare the faet atirinatire ly, 
though, certainly, there is a good deal of evidence both ways. 
Bur we do not deem it material to weigh the evidence upon 
those points, becanse, admitting those facts to be for the plain- 
tiffs, our opinion is still against them upon the law. 

The frame of the bill, in itself, admits that the defendant 
never did give, that is to say, never did eonvey the slaves te 
his son, and that, as we coneeive, is fatil to the planuitiis’ case. 
The plaintiffs do not elaim as purchasers of these partieular 
slaves In the presence, or with the knowledge and conenrrence 
of the defendant. In that ease he would be relieved, not upon 
the ground that the defendant was estopped by fis fraud to 
deny that he had given the negroes to his son, but upon the 
ground that he had induced the plaintifis to part from their 
money under a belief that they were getting a good title, derived 
by their vendor by purchase or otherwise from the defendant or 
some other person. But this bill is founded simply upon the 
oral statements of the defendant to sundry witnesses and to 
the plaintiffs that he had given the negroes to the son. To sus- 
tain it, would be directly in the teeth of the Act of 1806. For 
after all, what do the defendant’s declarations amount to, but 
this, that he had made a parol gift to his son, whereby he be- 
came the owner of the slaves and might be deuli with as such? 
Upon. the face of sueh declarations they disprove any gift, 
that is, any ne eitt, and therefore, mM eae contemplation, 
thev could not be deceptive, In truth, however, sueh deelar- 
ations can not be reeeived at all. to establish the gift. The 
Act of 1806 saves no gitts of slaves shall be available, 
either in law or equity, mnless made in writing, signed (257) 
by the donor, attested, proved and registered, with a 
proviso as to advancements to a child w ho remains in possession 
until the death of the parent intestate. The aet begins bv 
declaring that if was inade “for the prevention of frauds.” 
On whom? On the alleged donor and his ereditors, of course ; 
for it ean be on no one else. And the imethod taken to prevent 
the frand, then in the view of the Legislature, 1s by requrmg 
all gifts of slaves to be in writing. Consequently ir exelides 
all parol proof of every sort, or to any purpose. The very 
object is to protect the pretended donor from the frand 
having his slaves taken from him by gifts, proved by witnesses 
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from his word of mouth at the time of the alleged gift, or in 
the form of subsequent ackuowledgments. But it is said to 
be a gross fraud in the defendant, thus to deceive persons i1n- 
duced to deal with the son, both by his apparent ownership 
and by the defendant’s declarations. Certainly the possession 
of personal property is calculated to produce the belief of a 
title in the possessor; and upon that idea, and the fraud that 
might be practiced upen creditors and purchasers from the 
possessor, was founded the old rule laid down by the courts, 
that a gift was to be presumed, when a father put slaves or 
other chattels into the possession of a child. Carter rv. Rutland, 
2N.C., 97. It was admitted in the argument that the Act of 
1806 has abrogated this rule of the common law, implying a 
gift for the protection of creditors and purchasers. But it was 
contended, that active means, taken by the father and son to 
impress the pubhe with a belief of a gift and to induce particu- 
lar persons to trust the son, stand on a different footing; and 
should induce the court of equity to hold, that, although as be- 
tween the father and son the negroes belong to the former, vet 
as between the father and son’s ereditors they belong to the 
son. Such false representations may subject the party to an 
action at law for the deceit, as in Pasley v. Freeman, 3 Term, 
51, as to which it would be the same, whether the false repre- 

sentation was as to the son’s owning particular prop- 
" (258) erty, or generally, being trustworthy. But in reference 

to a change of the property in the slaves or creating 
a charge on them in equitv for any purpose, the position 1s 
erroneous. For, if we are to receive parol evidence of this sort 
to establish a gift or guas? gift, we must likewise listen to similar 
evidence on the other side; so as te bring about all the danger 
of fraud and perjury the Legislature meant to exclude by re- 
quiring a writing. This case is an example of that danger. 
The answer positively denies the gift, or that the defendant ever 
stated that he made a gift, and there is much testimony on 
both sides as to the defendant’s conduct and the neighborhood 
belief. And the most express declarations carry the ease only 
a step beyond the presumption from long possession. So that 
it can not be said that creditors are more likely to be deceived 
in one way than the other. The Court has repeatedly expressed 
its sense of the hardships, nay, mischiefs, arising in this re- 
spect out of the Act of 1806, and supposed it would be better 
to hold the title to be with the possessor after a certain time, 
even if there. were the most express evidene of a loan. For it 
is much more probable that purchasers or creditors of the child 
will be defrauded by being deceived from the possession and 
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apparent ownerslip of the child, than that the parent will 
have a gift falsely proved on him. For the Act of 1506 allows 
the parent to place slaves in the possession of the child, to be his, 
at his election, as an advancement af aitio, and yet says that 
it shall create no presumption of a gift, and that nothing shall 
be evidence of such gift but a writing executed according to the 
statute. .Although this is a frand in fact, the Court can not 
hold it to be so in law; beeause, as was said in IZill v. Hughes, 
18 N. C., 336, 1t would be a manifest departure from the prov- 
ince of the judiciary to treat, as a fraud, what a statute expressly 
sanctions. So, in Hamlin v. -liston, 18 N. C., 479, and in 
Alston v. Hamlin, 19 N, C., 118, we held that the notion of a 
parol estoppel upon a supposed donor was inconsistent with 
the Act of 1806, for that, by requiring a writing, it necessarily 
avoids ev ervthing mM parol. Therefore for the purpose 
of charging these slaves with the plainnfi’s debts, they (259) 
must establish an actual gift to the son, through the 
legal medium of a written conveyance. There is no such thing 
as a gift to the son, in the contemplation of the court of equity, 
merely for the ah sc of paving the plaintiffs, and not for the 
purposes of the so ; for a gift of a slave to any pues can 
only be in une. “We can not hear parol evidence of a gift 
at all. The act would be entirely evaded by allowing cnedi tors 
to set up this right, for, in effect, it would reinstate parol gifts, 
not indeed, at law, but in equity. If the plaintiffs have any 
right in the slaves, let them assert it at law. If the defendant 
committed a fraud on the plaintiffs in inducing them to trust 
his son, he is Hable personally for it at law. But the plaintiffs 
have no right to satisfaction, attaching to those slaves more 
than to the land; therefore they can not claim to have them 
sold or delivered to thei. 


Per Curiam. BILY DISMISSED WITIT COSTS. 


LAWSON HENDERSON et al, cr. ROBERT H. BURTON'S Executor, 


1. In the course of Jegal administration, a judgment yucudo fies not 
alter priorities between debts so as to vive one of Inferior dignity, on 
which such judement has been taken, a preference before a debt of 
higher dignity not sned on. 


. But where the debts are of the same dignity, that, on which there is a 
judgment quando. must be preferred to that on which there is no 
judgment. 
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3. Since the act of 1830, Rev. Stat., ch. 43, sec. 15, lands devised to be 
sold for the payment of debts are equitable assets, and the proceeds 
are therefore to be applied to the payment of debts as, and in the 
order, the will directs, and, if there be not a sufficiency to pay all the 
debts of a particular class, they are to be applied to all the debts 
of that class part passu, whether due by bond, simple contract or 
otherwise, saving the preferences that may arise from specific 
hens for any particular debts. 


This was an appeal from certain interlocutory orders made 

in the Court of Equity of Lrxcoiy, at Spring Term, 1844. 

Lhe following statement of facts was presented by 
(260) the reeord transmitted to this Court: 

Robert IL. Burton, largely indebted, chiefly on responsi- 
bilities for other persons who failed, died in September, 1844, 
having previously made his will, im which he appointed Mins. 
Burton and two other persons, ‘exceutrix and executors, and 
bequeathed and devised to the same persons all his estate, real 
and personal, in trust, to sell the saine or such part as should 
be necessary, and as the executors might choose, at private 
or pubhe sale, for cash or on eredit, and out of the proceeds 
to pay all the testator’s debts; but in making those payments 
the executors are to pay the testator’ s own debts first, that is, 
such as he contracted on his own account and not as surcty for 
others, in preference to such as he owed as surety for any other 
person; and among the testator’s own debts, those, for which 
any person was hable as the surety for the testator, are pre- 
ferred before those for which no one was surety; and after dis- 
charging all the debts of those descriptions to pay the debts 
for which the testator was liable as surety for any other person 
or persons. The present bill was filed by several bond ereditors 
of the testator, on behalf of themselves and all the other credi- 
tors, agatnst the executors and devisees, praying for an account 
of the real and personal estate and for payment of their debts 
according to the several rights of the respective creditors, legal 
and equitable. At September, 1842, the defendants having an- 
swered there was the usual decree for the defendants to account 
and the creditors to prove their debts before the inaster, and 
for an injunction against any erditor proceeding further at 
law. At March, 1844, a report was made by the master, and 
thercon and on the motion of some of the creditors the Court 
made the following interlocutory orders, with which some of 
the party were dissatisfied and bv leave appealed. 

“It appearing to the Court, by the report of the master, 
that the judgments existing a gainist the testator at his death, 
and the absolute judgments ‘rendered against the exeentors 
themselves have been fully paid out of the assets of the testa- 
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tor; and it also appearing that there are judgments (261) 
quando to a large amount on specialties, whieh remain 
unpaid; and it being suggested that the executors will receive 
funds before the next term of the court, which, not being suth- 
cient to satisfy all the said judgments quando, the executors 
are nevertheless desirous to apply under the direction of the 
Court; and it also uppearing that one Wenry Fullenwider, 
was on 21 January, 1841, very largely indebted to many persons, 
and that the testator was the surety for the said Fullenwider 
for a considerable number of those debts, and that for the pur- 
pose of saving harmless ihe testator and also securing the pay- 
ment of all his said debts in the order therein mentioned, the 
said Fullenwider on the day aforesaid executed to B. Shipp, 
Fsa., a convevance for a lar ge estate, consisting of a number 
of slaves and divers valuable tracts of land, ae iron factories 
in trust to sell the same for cash or on a credit and appr opriaté 
the proceeds of sale to the payment in the first place of the 
said debts (which are scheduled) for which the testator, Burton, 
was surety or for which any other person was surety ; aud 
secondly, to the payment of all other debts which the said 
Fullenwider owed; and thirdly, to pay the surplus, 1f any, to 
the said Fullenwider himself; and it further appearing that 
Mr. Shipp sold the said estates at public sale, and at that sale 
the testator, Burton, became a purchaser to the value of 
$32,000, including a place called the High Shoals Factory ad 
the price of 21200; that the said Bison paid for all his 
purchases except the Tigh Shoals, and that for price thereof 
he gave his bond to the said Shipp, dated 7 June, 1841, 
and pavable twelve mouths after date, and ‘lit. thereon, by 
agreement between the said Burton and Shipp, the said Burton 
ange sundry payments by discharging so much of Fullenwider’s 
debts that were secured by said ‘deed, and that by such pay- 
ments the sum due on the bond for 821.200, was reduced to 
$16,946.45, for which a judginent g vando was taken agaiust 
the executors in June, 1843, which is one -of the judgments 
quando before meinioned: And it further appearing that there 
is a large number of debts outstanding due by bonds of the 
testator, on which no suits have been brought. And 
thereupon, further instructions to the master being (262) 
praved as to the proper appropriation of the personal 

and real estates, and also a declaration upon which the executors 
might with safety apply the funds they expected shortly to 
receive, the Court ordered: First, that the defendants should 
pay such funds as might come to their hands to the judgments 
quando in proportion to their respective amounts. Secondly, 
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that for the said balance due to Mr. Shipp, he had a lien as 
vendor for the same on the High Shoals, and was entitled to 
be paid thereout in preference to any other creditor of the 
testator. Lhurdly, that the payments quando on specialties were 
to be paid before the specialties not sued on; and lastly, that 
the real estate or its proceeds were legal real assets and not 
equitable assets.” Several persons concerned in interest, being 
dissatisfied with the decree, by several appeals brought the 
whole decree before the Supreme Court. 


J. H. Bryan, Osborne & Alexander for the plaintiffs. 
Badger, Caldwell, Boyden & Iredell for the defendant. 


Rurvin, C. J. The facts are so imperfectly. stated, that we 
fear we shall be able to render much less assistance to the par- 
ties, towards ascertaining their rights, than they expected from 
their appeals. ‘The report of the master is not before us, ex- 
cept as certain facts of it appear in substance in the decree, 
nor does it appear whether Mr. Shipp had conveyed the High 
Shoals to the testator or not, nor whether “the funds” which — 
the executors suggested they expected shortly to receive and 
wished to pay out without delay, were the proceeds of the per- 
sonal or real property, nor does it appear whether the judg- 
ments quando were rendered at the same or different periods, 
or whether the suits, in which they were r ndered, were brought 
at the same or different periods. It is therefore ‘impossible for 
the Court to say distinctly whether there is or is not error in 
the several parts of the decree. We can only say, as to the first 
declaration made in the decree, upon the equality of the right 
of payment of the ereditors by judgments quando, that it 1s 

certainly correct in respect to the proceeds of the real 
(263) estate, as we hold that to be equitable assets; and may be 

correct and probably is correct in respect to the personal 
estate, because no fact is stated upon which one of those judg- 
ment creditors can be entitled to a preference over another. 
But as the Court ean not, for the last reason, see whether that 
part of the deeree is correct, as between the parties in this 
cause, the Court can neither affirm nor reverse it, but must re- 
mand the case. Then the decree can be reheard on petition, 
and then the facts may be more distinctly set forth, or by con- 
sent, the question may be sent up again, if the parties should 
still wish the opinion of this Court on it. 

We are of opinion, upon the second point, that My. Shipp is 
not entitled to a preference of payment out of the High Shoals 
property; that is to say, upon the supposition that he “conveyed 
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it to Burton in his lifetime. The question of a yvendor’s equit- 
able lien for the purchase-inoney of land conyeved by hin, we 
consider settled by the decision at this term of TF omble 1 
Battle, ante, 182. We know of but one way, if any, in ehh 
that fund could be reached, so as to give Mr. Shipp the benefit 
of it, upon the ground of the purehase- oney having a pre- 
ferable right of satisfaction before Burtow’s general creditors. 
That is by considering the conveyance by My. Shipp to Mr. 
Burton—if one was made—before the payment of the purchase- 
money and without any personal security for it, except the pur- 
chaser’s own bond, as an act of such gross neghgence or inex- 
cusable want of caution, as to amount to a breach of trust in 
Mr. Shipp, and, of course, in Burton, who coneurred in it by 
taking the conveyance. Therefore, probably, the creditors of 
Fuwlenwider, who are secured in the decd, or Fullenwider him- 
self (who has an interest that his debts should be paid as well 
as in the clear surplus), might, upon their bill against Shipp 
and Burton, or by coming in before the Master, be allowed to 
follow the property; and if so, that would relieve Shipp to 
the amount of what they might eet out of the property. That, 
however, is the province of “those persons, and Mr. Shipp can 
not claim it. Looking at Shipp merely as the vendor of land 
belonging to him, we think he has no lien, after a convey- 

ance. It is probable he did convey; else, he would not (264) 
apply in the way he has. But as the fact is not stated, 

we can not assume it, and must, therefore, send the cause back 
undecided upon tlus point also. 

Upon the third point, the Court is of opinion that the de- 
cree 1s correct, as far as it affects the personal estate; but incor- 
rect as far as respects the tund arising from the real estate, as 
the latter is assets m equity only, and is, therefore, appliable 
to all debts alike, or, in this case, to the debts in the order 
directed in the testator’s will. In the course of legal adminis- 
tration, and in that wav ae personal estate here is to be applied, 
a judgment of assets in futiro does not alter the priority be- 
tween debts so as to give one of inferior dignity, on which such 
a judgment hes been taken, a prefence before a debt of higher 
dignity, not sued on. This was held in Roundtree v. Sawyer, 
15 N. C., 44. An exeeutor may, of course, pay such a jude- 
ment on a simple contract before notiee of a bond deht, as he 
might do, if the simple contraer debt had not been reduced to 
judgement. But the judgment guando does not fix the executor 
with assets, but assumes that he had fully adininistered up to 
the time of judgement; and, therefore, w hen called on to account 
upon a scire facius for assets thereafter come to hand, the ex- 
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ecutor inay show that there were none applicable to that debt, 
because debts of higher dignity existed. But between debts of 
the same dignity, here being, originally, all specialties, we think 
the law is, that the dihgent creditor shall be preferred. It seems 
to have been so considered by Lord Hardwick, in Ashby v. 
Pocock, 3 Atk., 308. Although the judgment is not absolute, 
yet the suit gives notice of the debt and the judgment ascertains 
it, and the exceutor would not be at liberty after suit to make 
a voluntary payment to a creditor in equal degree, who had not 
sued. Hence the bond outstanding could not protect the execu- 
tor in a scire factas on the judgment; while to a suit on the 
bond he might plead the prior suit on bond and judgment there- 
for. Such seems to be the understanding of the text-writers 

upon this question. Wins. Exrs., 659: Rai. on Assets, 
(265) 290, and the authorities cited by him. 

We have already said that we hold the real estate to be 
equitable assets, and that the decree was wrong in declaring 
them legal. Under the Act of 1789, as we held in Dunn v. 
Keeling, 13 N. C., 283, the land would be undoubtedly legal 
assets. For that act makes all pa yoid against creditors, 
as the first section of the St. 3 and 4. W. and M. ch. 14, had in 
England done; but it did not take ait of the operation of its 
enactinent a devise in trust or charge for the payment of debts, 
as by the provision in the fourth section of the English Statute 
had been done. It followed necessarily that all devises were 
here alike void against creditors, and they might proceed against 
the devisees in actions at law for their debts. It might seem 
strange to hold that a devise for the very purpose of paying 
debts should be held to be fraudulent as to the creditors. So it 
would be, if it were not declared fraudulent and void wpon the 
intent of the testator in making the gift, as a deed by a debtor 
is by the St., 13 Eliz., when made with the intent to defeat 
creditors. But the acts of 1789, and of 3 and 4 W. & M. do 
not make devises void upon the intent, or as a fact to be found 
by the Court or jury, but upon the fact of the devise, since, at 
common law, that defeated the creditor, with whatever intent it 
might have been made. Therefore, under these acts, lands de- 
vised to one for his own benefit are clearly liable to the testotor’s 
creditors, although, in the same will the testator made, other- 
wise, an ample provision for the payment of his debts. The 
question of intent, therefore, was immaterial; and the general 
enactment made a devise even for payment of debts void. But 
the English statute, by that proviso, took such a devise out of 
the operation of the previous clause; and consequently left it, 
as if the statute had not been passed. Therefore, in England 
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a creditor could not sue such a devisee. If he did, the latter 
would plead that the devise to him was in trust for paviment of 
debts; which, being .a protection by statute, the Court was ob- 
liged to take notice of and sustain. There, therefore, the eredi- 
tor was obliged to go into equity and obtain satisfaction 

upon the eae of the trust for him created in the will. (266) 
By omitting that proviso in our act, all that was reversed 

here. [for when a ereditor sued the devisee here, it would be 
no answer to the action to plead that he was a devisce in trust 
for others, although those others might be honest ereditors. The 
creditor would reply, t there is nothing to help vou in the statute, 
which, for my purpose, has made the gift to vou void. We 
were obliged then to hold lands thus devised to be legal real 
assets, It would seem that the Legislature could inean ‘nothing 
less by omutting the proviso of the act of W. & AL; which inight 
have becn from an intention to prevent debtors from creaung 
preterences by their wills, and to make the land liable to debts 
according to legal priorities. That was the necessary eonstrne- 
tion of the act; and the Court conld not avoid it, thought not 
insensible of the great contusion and immense losses that would 
alnost certainl# arise out of it. For it might defeat the most 
reasonable provisions for the testator’s family, aud for the pay- 
ment of his debt. For example, an heir or devisee ean not, 
after process sued, alien; so that one obstinate ereditor, by 
bringing sit, might prevent a sale for a fair price, and sacrifice 
a large estate by a sale for cash on execution for a trifling debt. 
nds at all events, instead of selling the land by the executor 
or trustee and applying the whole procecds to the satisfaction 
of creditors, in nine cases out of ten, more of 1t would be sunk 
in costs of suits at law than came to the hands of the creditors 
themselves. Then as to the preferences the debtors may create, 
that raises no objection. Tt ean not be a fraud in a person to 
devote his property to the payment of just debts, although he 
may not have enough to pay all his ereditors. Upon that ground 
preferences bv deed are upheld. But if preferences be wrong, 
they are less likely to be made by will than by deed. Men may 
expect favors from particular creditors for whose benefit they 
make deeds; but they are past that before their wills can go 
into effect, and, therefore, will not be much inelined to make 
unjust preferences by will, or, indeed, to make anv. It is 
almost universal, when lands are devised in trust for 

creditors, that it is for all creditors; though, sometimes, (267) 
certainly, it is otherwise, and perhaps ought to be. It 

1s highly probable that views of this kind, when the subject 
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was bronght to the notice of the Legislature by Dunn v. Keeling, 
13: ONG C. 283, decided in June, "1830 induced that body, in 
the act of that year, ch. 36, to enact here, in substance, the 
proviso eae in the St. 3 and 4 W. & M. It is now found 
in hey ots . 48, s. 15, and provides that “nothing in that act 
contained ual impair or in any way affect the right of any 
person to whom land may be devised in trust, or to whom 
power to sell land shall be given, by any will, for the purpose 
of paying the debts of the testator, to dispose of the same, 
in order to carry into effect the intention of the testator.” 

The effect of that provision undoubtedly is, to sustain against 
general creditors that devise for the sake of the purpose of it, 
namely, the trust for creditors, as far as it may be necessary ’ 
for that purpose. Bevond that, perhaps, the residue of the 
land or its proceeds might be lable, as at law. But to the 
extent that the will raises a trust for creditors, clearly the land 
is no longer jlable in an action at law, under the statute of 
fraudulent devises, but can be reached only j in equity, upon the 
footing of the trust. Conse quently, it 1s equitable assets; the 
distinction between them and legal assets being, that the onc 
may be reached, at law, and the other only in equity. It was 
formerly doubted in England, whether, in some eases of devises 
or powers to executors to sell for payment of debts, the pro- 
ceeds were not legal assets. But since the case of Sih v. Prime, 
1 Bro. C. C., 188, it has been considered as settled in the Eng- 
lish court of chancery, that in every case the assets are equit- 
able. And recently the same doctrine has been held at law 
in the cases of Clay v. Wilks, 1 B. & C., 364, and Parker vt. 
May, 9 B. & C., 489. 

What effect this will have on the rights of the parties to this 
suit we can not sav, as the facets are not stated, so as to enable 
us to see the application of the rule. Therefore, we ean only 

declare that the lands devised in the testator’s will are 
(268) not legal assets, but equitable assets; as to which the 

eeneral rule is, that they are to be applied to the pay- 
ment of the debts, and as in the order the will dircets, and that, 
if there be not a sufficiency to pay all the debts of a particular 
class, they are to be apphed to all the debts of that class par 
passu, whether due by bond, simple contract, or otherwise— 
saving, however, the preferences that may arise from specific 
liens for any particular debts. 


Per CURIAM. ORDERED TO BE CERTIFIED ACCORDINGLY. 


Cited: Simmons v. Spruill, 56 N. C., 12: MeLean v. Leach, 
68 N.C... 98; Gatther v. Sain, 91 N. C., 307. 
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}, A donation causa mortis ean not be by deed, without delivery of the 
thing, even where the death of the party takes place. 


IS 


Where there is no delivery of the thing, nor anv intended to be made, 
nor any dominion over the thing intended to he parted with, by the 
donor ‘during his life, the gift is not good as a donation cause 
mortts, . . 

3. A donation cause mortis can not take effect, if the party recover from 

the illness under which he is then laboring. 

4. Where A, expecting to die, endorsed upon a bond due to her for $900 

that B was entitled to S600 out of it, but made no delivery of the 
a and afterwards recovered from her then illness; Held, that 
this was an invalid gift, 

o. An administrator, who honestly defends a suit, is to be protected by 

the judgment obtained against him per testes and in in invito, al- 

though the claim, on which the judgment was founded, may have 
been unjust. 


G. But where an administrator manages a suit against himself, fs person- 
ally concerned in interest with the plaintitt and sullers a judgment 
to he cen without the examination of any testimony, such 
judement shall not be received as evidence that the debt was due 
and that he was bound to discharge it. 


This cause, having been sect for hearing, was transmitted 
by consent from the Court of Equity of Granvirze, at Fall 
Term, 1543, to the Supreme Court. 

The facts alleged in the pleadings are as follows (269) 

The defendant is the administrator of Miss Ann Smith, 
deceased; and the bill was filed in September, 1542, by the 
plaintiff, as the administrator of ATaurice Smith, the res iduary 
legatce in her will, for an account of le estate and pay ment. 
Tt sets forth that the defendant pretends to have lent a small 
sum due to the plaintiff, and particularly, that he insists on 
a eredit in his account for the sum. of $1,044.35, as having 
been paid by him in discharge of a judgment recovered against 
him by Mrs. Ann A, Smith, administratrix of Alexander Smith, 
deceased. The bill charges that the judgment was recovered by 
collusion between the plaintiff in that suit and the defendant, 
for a sum not due, san without anv real defense. 

In support of the charge, the bill states that the residuary 
legatee and exceutor of the will proved it. and lived for several 
vears thereafter in the immediate vieinity of Ann A. Smith 
and of the defendant, who was her general agent and son-in-law, 
and entitled to one-half of the personal estate of Alexander 
Smith, and that no suit was brought against the executor, or 
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claim for this debt preferred in his lifetime. That after the 
defendant obtained administration, he sued out a writ agaluist 
himself in the name of his mother-in-law, Aun .\. Smith, ad- 
mninistratrix of Alexander Smith, returnable to a county court, 
and employed counsel for the plaintiff therein, and made no 
defense, but by a formal plea, which was intended only to give 
to the procecding the appearance of an adversary suit, w hen 
in facet it was not, and that he permitted a verdict to be rendered 
against lim without the examination of a witness, and upon 
a statement by the defendant hnuself, whereby this large sun 
was recovered, when no part was due. The bill further states 
that in faet the judginent was for the benefit of the defendant 
himself, although in the name of Mrs. Smith; for that he has 
never paid any part of it, but got a rec cry therefor as having 
been paid into the Clerk’s office, when in truth it was not, but 
Mrs. Sinith gave her acqiittanece therefor without pay- 
(270) ment, which the Clerk accepted as money, and for which 
he gave his receipt. 

The answer insists on the correctness of an account, whieh 
the defeudaut had rendered to the plaintiff, but submits to an 
account in the cause. With respect to the item of $1,044.55, 
the answer states that in 1827, the testatrix, Miss Ann Smith, 
held a note of T. & If. Young for 8900; and thereon was an 
endorsement, signed by the testatrix, in these words: “Six 
hundred dollars of the within for Alexander Smith”; and that 
a judgment was in that vear obtained on the note, and upon 
the execution issued thereon, an endorsement appears that $600 
dollars of the judgment was transferred to Alexander Snuth. 
Alexander Smith was a brother of the testator, and died in 
December, 1827, mtestate, leaving Sally P. Smith (the wife 
of the defendant) and Ann Smith, the younger, his only ehald, 
and a widow, Mrs. Aun uA. Smith, the latter of whom ad- 
ministered ou his estate. Soon afterwards, Ann, the daughter, 
also died intestate and without issue, being very young. The 
answer states that Young, the debtor, paid to Mrs. Smith, the 
administratrix of Alexander Simuth, the sum of $139.25, on 
account of the debt; and that, after the death of Ann, the 
daughter, the testatrix, Miss Ann Smith professed much anxiety 
to have the sole control ot the debt, as she was a relation and 
friend of My. Young, and wished to have the power of indulg- 
ing him, and applied to Mrs. Ann A. Smith, and to the defend- 
aut, to give up thetr interest in the debt, and pronused 1f they 
would do so that she would by her will make up the amount to 
the said Ann A. and Sally P.; and they agreed thereto, and bv 
endorsement on the exeeution, Mrs. Ann A. Smith and the de- 
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fendant severally relinquished their claims to the testatrix, who, 
afterwards, received the whole debt, and in 1831, made her 
will and gave all her property to the plaintiff’s intestate and 
other persons. The answer admits that no demand was made 
on M. Smith, the executor of the will, in his hfetime for the 
money, and states, as the reason therefor, that there was an- 
other subject of litigation between the said M. Smith and 

the defendant, in which the defendant expected a re- (271) 
covery against him, and expected in the settlement thereof 

to use this claim; that the said M. Smith died before that con- 
troversy terminated, and that then the defendant took adminis- 
tration on nn Smith’s estate, in order to get payment of the 
demand in question. 

The answer further states that, after the defendant had ad- 
ninistered, he took the advice of counsel, as to the manner in 
which the claim should be asserted, and was advised that an 
action should be brought in the name of Mrs. Ann A. Smith, 
as administratrix of Alexander Smith, against the defendant, 
as administrator of Miss Ann Smith, with the will annexed. 
The defendant admits that he was the agent of the plaintiff 
therein, and long had been, and that as stich he retained coun- 
sel for her, but he states that he retained other counsel for him- 
self. THe also admits that the verdict passed without the ex- 
amination of a witness; and he says that he stated the foregoing 
facts to his counsel, as being known to himself, and was ad- 
vised that, as the right came within his own knowledge, it 
would be idle to examine witnesses to prove it; and that accord- 
ingly he allowed the judgment to be taken for the balance of 
the $600, and interest, after deducting the before mentioned 
sun of $139.25. The answer further admits that no money 
passed in settling the debt, but that Mrs. Smith, his mother- 
in-law, gave the defendant an order on the Clerk for the money, 
with which the defendant paid the debt, and then took the 
Clerk’s receipt. 

The answer then avers that, within the defendant’s personal 
knowledge, the debt was justly due, and that in all the trans- 
actions before stated, he acted from pure motives, and with 
the sole purpose of doing what he knew to be just and equitable, 
and was advised to be legal. Upon the hearing, it was admitted 
by the defendant’s counsel, that there must of course be a refer- 
ence to state the administration accounts of the defendant. 
But each of the parties desired that the reference should be 
made with instructions as to the sum of $1,044.45, 
claimed as a credit for the judgment of Alexander (272) 
Smith’s administration. 
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The defendant produced several depositions. The first was 
that of Dr. Grahain, the minister, at the time of the congre- 
gation of which all those persons were members. Ife states 
that Abiss Smith desired him to use his influence with Mr. 
Downey and Mrs. Smith, to induce them to relinquish their 
right in the bond of Young, and said, if they would, they should 
lose nothing by it; by which, he understood, that she intended 
to repay the amount in her will, though she did not say so. 
That argument he made to the other parties, and they did re- 
linquish. The deposition of Mrs. Ann A. Smith states that 
she relinquished the claim to Miss Ann Smith, under a promise 
from her, that her brother, Alexander Smuth’s estate should not 
lose anything g, and she wished the control of the debt, that she 
might indulge the debtor; that she understood Miss Smith to 
mean that she would at least compensate the estate in her will, 
and indeed, that she promised so to do, and had it not been for 
that, she would not have relinquished. She further states that 
Miss Smith in lke manner applied to the defendant to relin- 
quish, saying it would be no loss to him and his wife, and the 
defendant, after at first refusing, finally made a relinquish- 
ment. 

John R. Hicks states that he advised the defendant to make 
the relinguishment desired by his aunt, because it would pre- 
vent an ahenation of her affections from him, and, as he was a 
great favorite with her, the witness believed she would be sure 
to leave him a large portion of her estate; and the defndant 
always informd the witness that he made the reliuquishment 
from the belet, that Ins aunt would more than compensate him 
ae 

‘he deposition of James Beasley, a brother of Mis. Ann A. 
smith states that in 1828 he lived with his sister, and had 
‘arlous conversations with Miss Smith and Mrs. Smith upon 
the subject of the death of Young. Miss Sinith stated, that at 

the time she made the memorandum on the note in favor 
(273) of Alexander Smith, she was sick and expected to die, 

and that she wished to give her brother Alexander that 
much inere than she had given him in her will, and that she 
regarded that trausfer as a part of her will; and then, at the 
conversations with the witness, wished to make a different dis- 
position of her property. In all her conversations heard by this 
witness, Miss Smith distinetly claimed the whole bond as her 
property, and she said Mrs. Sintih and Downey, by retusing 
to relinquish the bond to her, would act morally wrong, and 
be endeavoring to prevent her from doing as she pleased with 
her own property. Miss Smith mentioned to the witness that 


La Be 


504 _ JUNE TERM, 1844. 


SMITH 2. Owes: 


she did not wish Mrs. Smith to relinquish the claim to the debt 
without consulting her friends and being sensible of the pro- 
pricty of it, and she requested the witness to give his advice to 
his sister on the subject, remarking also, that if she and the 
defendant did not relinquish, they would lose more than they 
would gain. He says that he held conversations with his sister 
accordingly, in which he advised her not to relinquish the bond, 
but she informed him afterwards that she had relinquished her 
interest, as she wished to keep peace in the family, and if 
Ann chose to take back what she had once given, she could 
live without it. The witness understood that Miss Smith then 
had a will, in which she gave to Mrs. Smith and Mr. Downey, 
more than the bond of Young, and he supposed that by the eX- 
pression, “they would lose more than they would gain,” she 
meant, that if they did not relinquish, she would alter her will 
and cute them off. 

The deposition of Mrs. Mary Smith, on the part of the 
plaintiff, states that Miss Ann Smith resided with her brother 
Alexander, as a member of his family; that in the latter part 
of 1825, she was extremely ill, and expected by herself and 
her friends to die; that the witness was her relation, and 
attended on her as one of her nurses in her illness; that -Alex- 
ander Smith had been her agent in her business with Young, 
who was then expected to become insolvent, and that some 
apprehension was expressed by some person, that, if she (274) 
died, and Young should fail, her brother Alexander 
might be held liable to her estate upon some ground, which the 
witness did not understand. This witness states that, Miss 
Smith then said, she would provide against that, and directed 
the witness to bring her the bond, which she did, and Miss 
Smith wrote on it the memorandum in favor of her brother, 
and then the bond was put back. Miss Smith said if she died, 
she wished her brother Alexander to have that much of the 
bond, but not otherwise, as she did not intend to give her prop- 
erty away in her lifetime. The witness further states that Mrs. 
Ann A. Smith, and all the family of Alexander Smith, knew 
that the memorandwin had been made on the bond, and the 
purpose for which it was made, as it has been already stated 
by the witness. 

The deposition of James W. Smith, a brother of the testator 
in behalf of the plaintiff, states that he frequently heard her 
say after recovery that she had transferred $600 of Young’s 
bond to Alexander Smith, by making a memorandum on ‘it, 
when she expected daily to die, and that she made the transfer 
with the intention that her brother Alexander should have that 


213 


IN THE SUPREME COURT. | 38 
Sai Gy DOWNEY: 


sum in ease she should then die; that she recovered, and her 
brother never claimed any part ‘i the bond, but that after his 
death, lis widow ae Downey claimed it, and that she refused 
to let them have beeause she had reeeived nothing for it, 
and had intended a benefit to Alexander, only in ease of her 
death in that mess, and that Mis. Ann A. Smith and Downey 
well knew that, and all the faets of the transsetion. That she 
elaimed the bond as her own, and had collected the money and 
kept it as her own. 


Saunders for the plaintiff, 
Badger for the defendant. 


Reveriy, C. J. ‘The answer and the deposition of Mrs. Ann 
A. Siiith, in support of it, state the original transaction out 
of which this controversy arose, as ii. the right of property in 

Young’s bod vested in Alexander Smith, at least to the 
(275) amount of +4600. Upon that supposition they hold out 

that the surrender of their interest in the bond was a 
valuable considera‘tion for the promise, which, they say, was 
made to them by the testatrix, to leave them an equal sum in 
her will. 

Upon that statement even it would be a question whether 
what Miss Smith said was intended, or was understood by the 
other parties as a promise, amounting to a binding contract, 
or was not merely a vague declaration of an ‘tended bounty, 
on which the other parties, from their relation to this sitigle 
lady, and their in.timate association with her, rehed for a 
more valuable aeqiusition than the bond itself, or her promise, 
strictly speaking, to leave them as tiuch at her death, 

The latter is rendered extremely probable, as the truth of 
the ease, from the testimony of Dr. Graham and Mrs. Hicks; 
espeqlally the latter, who says that the defendant expeeted a 
large part of bis aunt’s estate by her will, unless he alex ed 
her affection, Tn. that beltet, and with a view to please and 
keep in with her, he probably made the relinquishment, and, 
if so, le ought not to set up the expectation of a bounty on his 
part, as an obligatory contract on the part of the aunt. Tad 
such a contract been intended, it can hardly be supposed that 
some distinet and pemnanent evidence of it by a written memo- 

randum, would not have been framed at the time, or, at least, 
a disinterested witness called to it. 

But if it were atherwise, and the most precise parol promise 
had been proved to have been made by Mass Simith, it would 
nof have swpported the action the defendant bronght agaist 
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himself in the name of his mother-in-law, if it had been duly 
defended. It is a mistake to suppose that any right 1m the 
debt is vested in Alexander Sinith, in virtue of the memorandun, 
on the bond or on the execution. As to the latter, nothing ap- 
pears exeept the statement im the answer, that on the execution 
an endorsement appears, “that 600 of she judginent was trans- 
ferred to Alexander Sinith.” 

Even if that be true, it would transfer no legal in- 
terest, nor be obligatory in equity, as it would be an (276) 
assignment without consideration. But a clear answer 
is, that the answer does not intimate that the entry on the exe- 
cution was the act of Miss Smith, or by her authority. Of 
course, then, that amounts to nothing. Then, as to the memo- 
randwm on the bond itself. It is clear from the te stinony of 
Mrs. Mary Smith, who was present when it was made, took the 
bond out of the repository of the testatrix for the purpose, and 
replaced it after the memoranduin was made, that 1t was without 
any valuable consideration, and, at most, was intended as a 
donation causa mortis, and that even that failed from an in- 
triusie defect in point of law, and also froin the recovery of 
the donor from the illness in which the gift was made. The 
better opinion seems to be, that donatio causa mortis can not 
be bv deed, without delivery of the thing, even where the death 
of the party takes place: beeause the instrument is to be cou- 
sidered testamentary, and may be proved as sueh, and delivery 
is indispensable, either actual or inmphed, to complete such a 
itt, W illins Exys., 504. 1 Roper Leg., 12. Here the gift 
was certainly not intended to take effect, but on condition of the 
death of the donor, and in the ness under whie a she then 
labored. For that reason it failed. Vale v. Hilbart, 2 Ves. Jr., 
120. The donor did not part with the dounnion over “the bond, 
nor did she intend to do so during her hfe. For that reason, 
also, this gift failed, as a donatio causa mortis, Bunn v. Mark- 
ham, 7 Taunt., 231. There a person wrote on the pareels of 
property, the names of the persons for whom fhey were im- 
tended, and requested a person to see them delivered to the 
donces, from which appeared a clear Intention that they should 
pass; yet it was held that they did not. for want of de livery. 
There was no delivery to this dence, nor to any person for him, 
nor was any intended in the htfetime of the donor, but only 
‘after her death. Therefore, also, the gift could not be valid. 
Tn truth, then, the bond in question belonged wholly to Miss 
Sinith without the assent of Mrs. Smith and the defendant, 
and to use the expression of Miss Sinith, as proved by 
Mrs. Smith, those persons have lost nothing by their (277) 
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relinquishment, although they got no legacy from ALiss Smith. 
If she inade such a promise as fie defendant alleges, 
it was clearly upon an ignorance and mistake of her oe 
and without the color of 2 consideration; for she was, without 
any relinguishment from the other parties, the undoubted abso- 
lute owner of the bond in equity as well as at law. Sueli is the 
law, upon the supposition, that Mrs. Mary Snuth gives a true 
account of the transaction. That she does, no doubt can be 
entertained. She had full knowledge of the transaction through- 
out; and there is no attempt to diseredit or contradict her, 
She is supported by the evidence of James W. Snuth, as to 
the statements of it by the testatrix herself, and, most especially, 
by the testimony of Beasley, a brother of Mrs. Ann A. Sinith, 
aud a witness for the defendant, who states that the testatrix 
constantly claimed the bond as her own, on the ground that she 
had only given it upon the condition of her death in that illness, 
and that Mrs. Smith knew it, and the latter made no denial 
of the statement, but afterwards told her brother that she had 
relinquished, contrary to lis advice, because she could live 
without it, 1f the testatrix chose to take back what she had 
once given. Now it is remarkable, that, although Mais. Mary 
Smith states positively that Ars. ‘Ann A. Smith and all the 
family knew the purpose of making the memorandum on the 
boud, and although Beasley states Mics Smith’s declarations on 
that point, and Mrs. Aun A. Smith’s adinjssions of their truth, 
yet neither the defendant in the answer, nor Mrs. Ann A. Smith, 
in her deposition, gives the least intimation of the occasion or 
intention of making that transfer, as they call it. Neither ot 
them ventures on the shehtest denial of ‘the testimony of the 
other witnesses, as to those facts, but are themselves entirely 
silent on them. We ean not but impute their silence to their 
inability to deny those facts; sinee it can not be supposed that 
they deemed them unimportant, or had forgotten them after 
they had entered so frequently into the discussions between the 

parties, touching their rights to the bond. The Court 
(278) holds, therefore, that the bond of Young, or any interest 

in it, never belonged to Alexander Smith or any other 
person but the testatrix; and, consequently, that the supposed 
promise of the testatrix, on which the action was brought aganist 
the defendant. if such promise was made, was not sufficient to 
sustain the action, but was merely void. 

It is, however, said that the defendant is protected by the 
judgment against him. Certainly, an administrator who 
honestly defended a sit is to be protected by the judgment 
obtained against lium per testes and in wir ito. although the 
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claim, on which the judgment was founded, may have been 
unjust. 

For the administrator has done all he could to have justice 
done to the estate, and was compelled to pay the debt. 

It may likewise be true, that an administrator may be justi- 
fied by allowing a judgment to pass against him upon his own 
knowledge, since the creditor might compel a discovery by 
filing a bill against him. But that must necessarily be, when 
the debt is due to another person and not to a trustee for the 
administrator, and when the conduct of the administrator was 
bona fide, and not with the view of giving to the claim the 
form of a judgment, merely for the purpose of concluding or 
embarrassing those to whom he is to account for the estate. 

Even in that case ‘the judgment is, to some extent, but a 
formality; for the administrator might as well pay on his per- 
sonal knowledge, without suit, as to let Judgment go on his 
personal knowledge without the oath of a witness or even of 
himself. It is certainly better in such a case to leave the 
creditor to his bill for a discovery. But neither of those favor- 
able views can be taken of the conduct of this defendant in 
procuring Judgment against him. The claim appears to be not 


- only unfounded, but aithout a plausible color. The defendant 


himself was the beneficial owner or claimant of half of it, and 
probably the whole. The answer states that the defendant ad- 
ministered to enable him to collect the claim, and the first act 
of his administration was to consult counsel how the 

claim might be asserted against him. In this he cer- (279) 
tainly was not acting for the estate, but for himself and 

the other pretended creditor. He brought the action and man- 
aged the case against himself, and for ‘his own benefit, and let 
the verdict go upon his own statement of the facts to the j Jury, 
not on oath, which we must suppose to be like that contained 
in his answer; and that in it was kept back a most important 
fact, which was within the knowledge of both the plaintiff and 
himself : that is to say, that the supposed transfer of the bond 
to Alexander Smith had been made on condition of the death 
of Miss Smith of the disorder then existing, and, therefore, 
was no gift at all. We can not but deem the whole. proceeding 
collusive. Even that is not the correct expression; for the de- 
fendant seems to have been the sole actor, and might as well 
claim credit for a judgment in a suit brought 3 in his own name 
against himself as admanistrator. A judgment thus suffered, 
is a mere empty form, and does not establish the debt. It was 
imeumbent on the defendant to establish it, therefore, by proof 
in this cause. That he has attempted, by giving his own testi- 
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mony in his answer, and that of the other claimant, Mrs. Smith. 
But neither of them states a case im which there appears any 
valid gift of the bond, and it turns out, on other proof, that in 
fact and law, there was no gift of it, and that both of these per- 
sons must have known. Whether they purposely suppress the 
fact, 1t is not for us to say. It is enough that they knew the 
facts, and that, if they had been fully laid before the counsel 
and the jury, no such verdict could have been rendered, as that 
of which the defendant claims the benefit. In taking the ac- 
counts, therefore, the Court directs that the master shall not 
credit the defendant with the said sum of $1,044. 75, or any part 
thereof, or with any sum paid as costs or charges touching the 
same. 


Perr CurRIAM. ORDERED ACCORDINGLY. 


Cited: Thompson v. Badham, 70 N. C., 145; Pate v. Oliver, 
104 N. C., 465. 


(280). 
REDDING J. HAWKINS et al. v.§ EDWARD HALLE et al. 


1. If a debtor, who has been arrested upon a ca. sa., obtain his liberty 
by the act or consent of the creditor, the debt is satisfied in law, 
and the creditor can no longer proceed against that person or any 
other for the same debt. 


. But where the person arrested has given bond under the insolvent 
Debtor’s Act, appears at court ace ordingly, is surrendered by his 
sureties, and is permitted afterwards to go at large, simply because 
no judgment of impHeonments is prayed against hin, the debt is not 
discharged. 


This was an appeal from an interlocutory order, made by 
his Honor, Judge Pearson, at the Spring Term, 1844, of Hatr- 
Fax Court of Equity, dissolving the injunction whieh had been 
granted in this case. 

The following facts were set forth in the pieadiies: 

James Halliday died intestate, and his widow, Ariadne, ad- 
ministered on his estate, and gave bond in the sum of $100,000, 
with Robert C. Bond, James Simmons, Joseph L. Simmons, 
John G. Purnell, George W. Gary, James Frazer, Redding J. 
Hawkins, Andrew J oyner and Michael Ferrell, her sureties. 
Afterwards the same Redding J. Hawkins and Mrs. Halliday 
intermarried. Hawkins and wife wasted the assets; and the 
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defendant Hall, a creditor of’ the intestate, instituted an action 
on the administration bond against the obligors therein, and at. 
May term of Halifax court, 1843, he obtained judgment, to be 
Somer by the payment of $6, 649, with interest dnd costs 
of sult. — 

At that time some of the sureties had failed and others were 
considered in doubtful circumstances. In consequence thereof, 
the defendant Ferrell, on behalf of the defendant Joyner, as 
well as himself, applied to the plaintifi’s attorney to allow them 
to sue out a writ of fier? facias and have it levied so as might 
seem to them most likely to make them safe, or to make each 
surety pay his fair proportion. Thereupon the attorney 
of Mr. Hall gave to Ferrell a memorandum in writing, (281) 
authorizing him to apply to the Clerk for the execution, 
and place it in the sheriff’s hands with directions from whon 
to collect and what property to levy on, unless control should 
be taken by the plaintiff. He was also directed to consult 
Colonel Joyner, or only proceed to secure a lien by the execution 
until time before court to sell. Afterwards the defendants Joy~ 
ner and Ferrell, understanding that Hawkins had two bonds 
to the amount of $6,000, which he refused to transfer to’ the 
sureties to the administration bond, thought it best to have a 
ca. sa. sued out. on the judgment, with a view of compelling 
Hawkins to surrender those bonds for the indenmity of the 
sureties, or, at least, to insert them in his schedule, if he at- 
tempted to obtain a discharge as an insolvent debtor. Accord- 
ingly, they, Joyner and Ferrell, without the knowledge of Hall 
or his attorney, sued out a ca. sa. and delivered it to the sheriff 
with instructions to serve it on Hawkins alone, and the sheriff 
arrested Hawkins, who entered into bond, with sureties, for 
his appearance at August term, 18438, to take the benefit of the 
act for the relief of insolvent debtors, ‘and thereupon he was dis- 
charged out of custody. Hawkins filed a schedule, but omitted 
to give due notice to the creditors, so that, if the creditors had — 
moved the Court therefor, he would have been put into close 
prison. 

The bill was filed 31 October, 1843, by Hawkins and =? 
and all her sureties, except F errell and Joyner, against those 
two persons and Mr. Hall, and it charges, “that at August term, 
1843, an arrangement was entered into by Hall, or by Joyner 
and Ferrell, or one of them, for him, and with the assent of 
Hall’s attorney in the suit, by which Hawkins was discharged 
from the ca. sa. without taking the oath of insolvency. This 
arrangement was miade by the plaintiff Hawkins, in proper per- 
son and his attorney on one side, and with the attorney of Hall 
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and Joyner on the other, the said Joyner seeming to have the 
control of the debt and threatening to oppose the discharge of 
Hawkins, unless he would come into the terms proposed by 
him. That pursuant to.an agreement then made between 
(282) those persons an entry was made on the minutes of the 
court, “that the schedule filed by the said Hawkins is 
withdrawn by leave of the Court. And the said Hawkins being 
in open court surrenders himself in discharge of his sureties; 
and therefore he, Hawkins, went at large, as has been agreed 
on.” Afterwards a fiert facias was issued on the judgment by 
Mr. Hall, returnable to November term, which he was about 
serving; whereupon the present bill was filed upon the ground 
that Hawkins had been discharged from custody by the act and 
consent of the creditor, and that thereby the, judgment was dis- 
charged both as to him! and his sureties. The prayer is for a 
- perpetual injunction. | 
- Lhe defendant Hall denies that he authorized any person to 
take out the ca. sa. or to proceed on it, or in any way sanctioned 
it, or made any agreement for the discharge of Hawkins. He 
admits that, with the view of raising, as far as could be done, 
an equal sum from each surety, his attorney authorized Ferrell 
and Joyner (who were wealthy men and each well able to pay 
the whole debt) to take a fiert facias, but that was all. He says, 
that at August court he made known to the parties, that he was 
not satisfied that a ca. sa. had been taken out, and would in no 
manner adopt the same; and that his attorney expressly stated 
to the attorney of Hawkins that, as he had no agency in issuing | 
the writ, he could allow nothing to be done, whereby it could 
be implied that he assented to the discharge of Hawkins, or 
have more stated on the record than that, according to the fact, 
the schedule was withdrawn by direct application to the Court. 
He says his attorney did not pray Hawkins into custody, be- 
cause he had given him no instructions to that effect, and had 
refused to adopt the ca. sa. 

The answer of Joyner states that at August court Hawkins’ 
attorney mentioned to him that Hawkins was in an unfortunate 
situation, as he had not given notice and might be sent to 
prison, and suggested that he would surrender his two bonds 
for $6,000, or so dispose of them that his sureties should have 
the benefit of them, to which the defendant replied that he 

had no desire to see Hawkins put in prison, and was will- 
(283) ing that any proceeding might be had in court, which 
would relieve him from imprisonment, provided such 
proceeding would not discharge him and his sureties from the 
judgment. He denies that he agreed to the discharge of Haw- 
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kins upon any terms, nor did he claim to act upon any authority 
from Hall touching the execution, further than as such authority 
might be inferred from the attorney’s instructions respecting 
a fiert facias, and says that for himself alone he expressed a. 
willingness that Hawkins might not be imprisoned. But he 
denies that he came to any agreement for his discharge, or knew 
that he was not prayed in custody until some days afterwards. 
Ferrell denies that he knew of any agreement for the discharge 
of Hawkins, or of any of the proceedings at August court, 
until he heard of them’ after the court ended; expecting Joyner 
to attend to the interest of both of them. 

Both Ferrell and Joyner admit that, subsequently, Hawkins 
did surrender the bonds for $6,000 for the benefit of the sureties. 
They also state that a suit was instituted by the only child of 
the intestate Haliday against Hawkins and wife for her share 
of the personal estate, viz, two-thirds thereof; and that the | 
sureties attended to the same. And that, in order to have the 
benefit of the said judgment in taking the accounts of the ad- 
ministration in the suit of the daughter, as well as because Mr. 
Hall had met with difficulties and embarrassments in collecting 
his debt, owing to his wish to serve them, and the said Ferrell 
having taken out the ca. sa.’ they, the defendants Joyner and 
Ferrell did satisfy or secure to Mr. Hall the said debt and todk 
an assignment of the judgment to a third person for their 
benefit, on 2 November, 1843. They state that subsequently, . 
upon the taking of the accounts in the daughter’s suit, the 
amount of the said judgment was credited to the administrator, 
and thereby enured to the benefit.of the parties. Upon the com- 
ing in of the answers, the defendants moved to dissolve the in- 
junction which had been granted on the bill; and the Court 
allowed the motion with costs; and also entered a decree on the 
injunction bond against the plaintiffs and their sureties , 
in the bond, for the debt and costs at law, and the costs (284) 
in equity; from which his Honor allowed the panes 


_ to appeal to this Court. 


Iredell for the plaintiffs. 
Badger & B. F. Moore for the defendants. 


RurFrtn, C. J. There is no doubt of the rule of law that a 
capias ad satisfaciendum executed is a satisfaction of the debt 
by force and act of law, unless in a few excepted cases. Foster v. 
Jackson, Hob., 25. If the debtor escape, or die in prison, or 
be discharged by act of law, as by an insolvent act, the debt 
is not discharged ; but an action may be brought on "the judg- 
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ment or process of execution issue thereon. So while the 
debtor’s body is in execution, the creditor may doubtless pro- 
ceed against other persons liable for the same debt or the same 
judgment or otherwise. But if the debtor obtain his liberty 
by the act or consent of the creditor, the debt is satisfied in law, 
and the creditor can no longer proceed against that person or 
any other for the same debt. Bryan v. Simonton, 8 N. C., 51. 

It might, however, be questioned, whether that is a species 
of satisfaction, which equity would enforce; not being an actual 
satisfaction by Judgment, but one stricto “juris and therefore 
to be enforced at law, Still less would equity be inclined to 
grant relief upon this ground against the express agreement - 
of the party himself, who was dischar ged, and where no injury 
has accrued to other persons bound for the money, but rather 
the contrary, in this case, as all the sureties got the benefit 
of the bonds for $6,000, and also the credit in the administration 
account for Hall’s judgment, which now belongs to the defend- 
ants Joyner and Ferrell, or ta a trustee for them. Therefore, 
admitting Hall to have adopted the ca. sa. by not having it set 
aside, and admitting Joyner to have made an agreement for 
the discharge of Hawkins in the manner represented in the bull, 
and that Hall assented thereto through Joyner or his own 

attorney, we should hesitate to take cognizance of the. 
(285) case here and whether it would not be our duty to leave 

the parties, who claim the advantage of the rule of law, 
to get it at law if they could. 

But the Court is of opinion that this is not a case, in which 
the rule of law applies; for the discharge out of custody was 
by act of the debtor himself, by permission of the law, and 
not by act of the creditor. The bill is not filed upon any 
rights of the sureties to be relieved on the score of dealings be- 
tween the creditor and the principal debtor, ‘to the prejudice 
of the sureties. But the bill is founded exclusively upon the 
position, that in law Hawkins’ discharge satisfied the judgment: 
as to himself; consequently, as to the sureties also. Now, we 
think Hawkins is not discharged of the debt by what was done 
here. The act, Rev. Stat. ¢. 58, sec. 58, says that upon the 
debtor, taken wpon a ca. sa. , tendering to the sheriff a bond as 
prescribed 3 in the act, it shall be the duty of the sheriff to release 
him from custody. The discharge, then, from actual custody 
or imprisonment in fact, is the act ‘of the law, or of the debtor 
himself under. authority of law—consequently the creditor is — 
still at liberty to pursue his remedy for his debt against any 
other person. It is true, the debtor, to obtain his liberation, is 
- required to enter into bond with sureties, somewhat in the nature 
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of bail, for his appearance at court and abiding by the judg- 
ment of the Court. But there is nothing in the act which com- 
pels the creditor to pursue his remedy upon the bond taken by 
the sheriff. If the debtor should not appear or comply in 
other respects with the law; the plaintiff may, on motion, have 
judgment:on the bond. But that must be only cumulative, for 
as the creditor has done nothing to destroy the security of his — 
original judgment (which indeed may be against others), he 
is certainly at liberty to waive a judgment on the bond and keep 
that he first had, or perhaps insist on both. That being so, 
we can not conceive why, if the debtor should appear, the 
creditor should be obliged to pray him, into custody again as 
in execution. It seems to us very much like the case of prin- 
cipal and bail. The latter may surrender the former after 
judgment against him as well as before, either to the sheriff 
in vacation or to the Court. If the surrender be to the 
sheriff, he must necessarily accept the principal in dis- (286) 
charge of the bail, and consequently he must detain him, 

as he has no authority from the creditor or the law to discharge 
him. But if the surrender be made to the Court in term time, 
then notice to the plaintiff is required, that he may pray the 
debtor into custody, and, without such prayer, the Court does 
not commit the debtor as in execution. Consequently he goes at 
large. But he does not go at large as having satisfied the debt 
by the release of his body by the creditor. For, although the 
ereditor declined having him placed under actual imprisonment, 
he is at liberty afterwards to take his property or his body in 
execution. The provisions of this act are much the same. . It 
gives authority to the sureties to surrender the principal, either 
to the sheriff or in open court. Upon his surrender to the 
sheriff, either by himself or his sureties, no doubt he must take 
him and keep him as upon the execution still in his hands. 
But upon his. appearance or surrender in court, as in the case 
of bail, we see no reason for compelling the creditor again to 
take him into custody, as between themselves. It may be that 
the debtor’s bail in the original action is discharged by the 
debtor’s body having once been in execution or by his appear- 
ance in court in discharge of. his sureties, both the last and first. 
But that is a different question from one, whether the judg- 
ment against the debtor himself is satisfied or extinguished 
merely by the creditor’s declining to have him replaced into 
actual custody. There seems to be nothing in the reason of the 
thing why it should be so. For the idea at the common law is, 
that the creditor consents to an enlargement from actual im- 
prisonment. Hence on the surrender in court by bail after 
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judgment, the custody being only that of the law and ideal, 
and not actual under the dominion of the officer of the law, 
the creditor allowing the debtor to go off, without taking him, 
is no discharge of the debt. So, it seems, it must: be under 
this act. It is true, the act says, that if the debtor shall fail 
to answer on oath or to show that he has given notice, he 
“shall be deemed in custody of the sheriff.” But that does 

not mean that he is so without notice to the sheriff, act 
(287) of the creditor, or order of the Court. It is clear the 

sheriff is not to take notice of the debtor’s being in court 
and having failed in the performance of the matters required of, 
him. The Court is to judge of that, and thereupon make an 
order. Therefore the sentence goes on, after the words, “shall 
be deemed in custody of the sheriff,” to add, “and the Court 
shall adjudge that he be imprisoned.” But that is not an 
ex officio duty of the Court, for such acts are never enjoined 
in courts, ‘since in controversies inter partes, courts do not 
proceed but upon the motion of one of the parties. Therefore, 
in such a case, although the debtor may not have given the 
notice for ten days, as required to enable him to take the oath 
of insolvency, the Court should yet require the debtor or his 
sureties to give the creditor notice of the fact of surrender or 
appearance, to enable the creditor to move for a commitment 
under the act. Then as the creditor.may move for the debtor’s 
imprisonment, so it follows that he is at liberty not to do so. 
By not doing so, he does the debtor no harm. He does not 
release him from imprisonment; but he only declines subjecting 
him to it. Indeed he could, not by his own act merely, place 
the debtor into custody, but could only procure an order for it. 
It might be refused by the Court, perhaps; thought that is not 
probable. But if the Court did order it, it would be a new 
imprisonment on that order, as in execution, and not under the 
execution on which the arrest was originally made. For, per- 
haps, that may have been returned, or may have been served 
by the sheriff of a different county. Our opinion, therefore, 
is that the judgment obtained by Mr. Hall is still in force. 

It was, however, said for the applicants, that at all events 
the injunction should have been continued as to the aliquot 
parts of Joyner and Ferrell, as two of the sureties, inasmuch 

as they are now the owners of the judgment, in the view of this 
Court, according’ to their answer; and so we were inclined at 
first to think. For such would be the rule as between the sureties 
themselves; since, although some of them, who are plaintiffs, 
are said to be failing, yet the sureties, who are defend- 

(288) ants, have a right now to consider them all solvent, they 
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being in fact made so, as to these parties and as to ae 
suit, by all of them joining in this suit and in the bond with 
sureties given for the injunction. Still Joyner and Ferrell, 
as two of the sureties, ought to pay their several shares, taking 
all the sureties to be solvent, arid the principal insolvent, and, 
therefore, it struck us, that as to two-ninths parts, the injunc- 
tion should have. been continued; for although Mr. Hall does» 
not admit in his answer that he had assigned the judgment to 
a trustee for his co-defendants, and it was not absolutely neces- 
sary ‘that he should have said anything of it, Inasmuch as it 
is not stated in the bill, and indeed could not be, for it occurred 
since the bill was filed ; yet the fact can hardly be doubted 
ae might have been brought out from Mr. Hall himself by 

a supplemental charge; and in such case we would not be dis- 
posed to allow the money to be raised out of some of the 
sureties and their sureties for the benefit of Joyner and Ferrell, 
which they ought to pay themselves. 

But in thus regarding the subject, we overlooked the pert 
ant fact, that the sureties who are plaintiffs, have joined them- 
selves in this case with Hawkins and his wife, who are the 
principal debtors, and are therefore bound to pay the whole 
debt to Hall or his assignee, without any contribution from 
Joyner and Ferrell. The injunction was properly dissolved 
an toto as to them as principals; and upon that dissolution, 
the other sureties, and the sureties for the injunction would 
all be alike liable on the injunction bond. In other words, 
all the original sureties and the new sureties to the injunction 
bond have by that instrument undertaken to answer for Haw- 
kins and wife as well as for themselves, in this suit, and thereby 
to guarantee that they are solvent for the purpose of paying 
the judgment at law, if the injunction should be dissolved. 
Therefore, the whole decree was proper and should be affirmed 
with costs. 


| Galea. Daniel v. Joyner, post, 518; Ferrall v. Brickell, 27 


N. C., 70; Freeman v. Sisk, 30 N. C., 214; 8. v. Simpson, 46 
N. ©, 81. 
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(289) 
JOHN HALL v, NELSON HARRIS et al. 


1, An execution binds equitable interests and rights of redemption of 
mortgages, only from the time of issuing of the execution, and not 
from its teste. 


2. As against a judgment creditor, a purchaser of a legal estate must 
take notice that the debt has been reduced to judgment at the time 
of his purchase, and that the execution will overreach his purchase. 


_ Appreat from an interlocutory order made by his Honor, 
Judge Battle, at the Spring Term, 1843, of Montcomerry Court 
of Equity, dissolving the injunction which had been granted 
in the case. | 

The following facts are stated in the pleadings: 

E. L. Morgan, being seized of the land in controversy in | 
this cause, and being desirous of borrowing the sum of $500, 
on 9 October, 1839, made a note payable to A. H. Saunders 
and G. Coggin for that sum, negotiable at the Bank of Cape 
Fear, at Fayetteville, which Saunders and Coggin endorsed for 
his accommodation, and redelivered to Morgan, that he might 
have it discounted. He offered it for discount but the bank 
declined taking it, and he then prevailed on an individual to 
discount it in part, that is, to advance him $150 on it. On 9 
October, 1839, Morgan also executed to T. L. Cotton a deed for 
the land in controversy, in trust to sell the same and pay the 
debt mentioned in the note, or repay to Saunders and Coggin 
whatever sums they might be compelled to pay on the note. 

In the early part of 1840, the plaintiff and Morgan were 
upon a treaty for the purchase of the land at the price $725, 
the plaintiff being informed by Morgan of the deed to Cotton, 
and it being agreed, if the contract was made, that out of the 
purchase-money that debt should be discharged. On 10 March, 
1840, the parties, Hall, E. L. Morgan, Saunders and Cotton, 

met to adjust finally the contract, and the payments 
(290) thereon. The defendant, Nelson Harris, was also pres- 

ent, and assisted in making the computations for the set- 
tlement; and then the plaintiff, by assuming debts for E. L. 
Morgan, or by cash, paid the whole price of $725, except the 
sum of $152; for which he executed his note, which he after- - 
wards paid. Among the debts paid or assumed by Hall for 
E. L. Morgan, were some to Nelson Harris. Out of the money 
paid him on 16 March, Saunders and Cotton then received the 
sum due on the debt secured by the deed of trust, but they did 
not reconvey to Morgan, nor convey to Hall, as all parties 
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thought the deed became inoperative by the payment of. the 
debt. After the settlement was closed, Hardy Morgan, the 
father of E. L. Morgan, delivered to the plaintiff a deed from 
E.' L. Morgan to the plaintiff, purporting to be a bargain and 
sale in fee for the land, and bearing date 2 March, 1840. At 
the same time, Hardy Morgan took the note given by plaintiff 
for $152; and it was agreed between the parties that out of 
the money due thereon, when paid by the plaintiff, H. Morgan 
shoud pay a debt whigh E. L. Morgan owed to one Delamothe, 
and for which Nelson Harris was bound as surety. For the 
debt to Delamothe a judgment was taken in the Superior Court 
of Montgomery, which began on 5th Monday, which was 2 
March, 1840; and afterwards, but it does not, appear on what 
day, a fieri facias issued thereon, tested as of the first Monday 
of March, 1840, under which this land was sold by the sheriff 
in July, 1840, and purchased by N. Harris at the price of $50, 
and he took the sheriff’s deed. He then instituted an action 
of ejectment against Hall, who had gone into possession, and 
recovered against him. Thereupon Hall filed this bill against 
Harris, E. L. Morgan, Saunders, Coggin and Cotton, and 
therein charges that the contract was concluded between E. L. 
Morgan and himself on 2 March, 1840, and that at that time 
the deed to him was drawn and executed by E. L. Morgan and 
left with H. Morgan, to be delivered when the plaintiff should 
have paid the purchase-money, or secured it satisfac- 

torily; and that 16 March ensuing was then fixed on as (291) 
the time of meeting, when the creditors of E. L. Morgan 

could assemble, and Hall would be prepared to pay. their de- 
mands. The bill also states, that although N. Harris and other 
persons informed the plaintiff on 10 March, that a debt was 
due to Delamothe, yet he was not informed that it had been 
reduced to judgment, otherwise he would have insisted on its 
being discharged out of the cash payment he then made. The 
bill then states that the plaintiff had offered to pay to N. Harris 
the sum he had given at the sheriff’s sale, and requested from 
him: a conveyance or release, which he refused to make, and 
was about suing out a writ of possession and turning the plain- 
tiff out. The bill then insists that N. Harris, after being privy 
to the contract and settlement between the plaintiff and EH. L. 
Morgan, and getting payment of Morgan’s debts to him through 
the plaintiff, ought not to be allowed to disturb the plaintiff, 
even if Harris has the legal title under his purchase; and that, 
at all events, N. Harris ought not to be permitted to use his. 
judgment at law, unless and only as the means of obtaining an 
indemnity for the sum paid by him, or not without paying to 

-* 227 


IN THE SUPREME COURT. | [38 


HALL v. HARRIS. 


the plaintiff the sum paid out of the plaintifi’s purchase-money 
in discharge of the debt secured by the deed of trust. Where- 
fore the bill prays a conveyance of the legal title from Cotton, 
the trustee, and also a release from Harris, upon such terms 
as the Court may deem just, and, in the meanwhile, for an in- 
junction against the judgment in the action of ejectment. 

The answers of all the defendants, except Harris, substan- 
tially admit the bill and submit to such a decree as to the 
Court may seem right. The answer ofgHarris states that he 
had no agency in making the contract fetween E. L. Morgan 
and the plaintiff. He admits that at their request he made an | 
account of the payments by the plaintiff and ascertained the 
balance of the purchase-money; but says that he did so merely 
as scribe at the request of the parties. He likewise admits that 
E. L. Morgan agreed that certain sums which he owed Harris 

should be discharged out of the price of the land, and 
(292) that. they were discharged either in money or the bond 

of the plaintiff. The answer then denies that the deed 
to the plaintiff was executed on 2 March, 1840, or that’ the 
contract or purchase was completed on that day or at any time 
before the deed was delivered:on 10 March; because the de- 
fendant states, that on the trial at law it was proved by several 
witnesses, that about the middle of the week of Montgomery 
Court, the plaintiff said that he had not purchased the land, 
and that he did not think he should conclude a bargain for it, 
as he doubted the title Morgan could make him. Therefore 
the answer insists that the contract was not finally made until 
16 March; at which time the plaintiff made his payments and 
accepted the deed. The defendant further states that he then 
distinctly informed. the plaintiff that judgment had been ob- 
tained in the Superior Court the preceding week for the debt to 
Delamothe, and that he had consulted counsel and been advised 
that the land was bound from the rendering of the judgment . 
on 2 March, and, therefore, that the plaintiff must see to the 
payment of the debt. | 

The answer further insists that the deed of trust was not > 
good against the creditors of Morgan, because the note was not 
discounted by the bank, as was contemplated by the parties 
when it was made, and, moreover, if that should be otherwise, 
because, upon the plaintifi’s purchase, it was not agreed or 
understood that the legal title of the trustee should be kept 
on foot for the benefit of the plaintiff, or to be conveyed to him 
or any other person; but it was considered by all the persons 
present, that as the debt was paid, the legal title conveyed by 
the deed of trust was worth nothing, and extinguished. 
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~The defendant admits that he refused to accept from the 
plaintiff the sum he had given for the land at the sheriff’s 
sale, and insists that he obtained by that sale a good title, both 
at law and in equity under a judgment and execution creating 
a lien on the land, prior or preferable to the title derived by 
the plaintiff under his purchase from E. L. Morgan himself 
on 10 March, 1840. | : 

Upon the coming in of the answers, the defendant (293) 
H. moved upon his, te dissolve the injunction obtained © 
against his judgment at law, and his Honor, thinking that 
whatever equity the bill contained had been fully answered, 
allowed the motion; but he also allowed the plaintiff to appeal 
therefrom, 


Strange & Mendenhall for the plaintiff. ” 
Winston for the defendants. 


Rurrin, ©. J. On the points distinctly made in the bill, 
_ and upon which the case seems to have been considered on the 
circuit, and, indeed, was argued before us, the opinion of this 
Court would be the same his Honor gave. It seems to have 
been taken for granted by all parties, that the judgment of 
Delamothe attached on this land, either as the legal estate of 
the debtor E. L. Morgan, or as being held in trust for him, 
and therefore, that the purchase under that judgment would 
have the preferable title in-a court of law, as against. one pur- 
chasing from E. L. Morgan himself, subsequently to the ren- 
dering the judgment, and the teste of the fiert facias issued on 
it. Upon this idea, the plaintiff, after failing at law, filed this 
bill for the purpose of being relieved against Harris’ title, 
upon several equitable grounds. As far as the grounds of that 
kind extend, as mentioned in the bill, we think the plaintiff 
must fail. For, if Delamothe’s judgment constituted a lien on 
the land, or rather, if the execution issued ‘on it, created a lien, 
by relation, from its teste, we do not see anything in the con- 
duct of Harris, which would provent him from claiming all. 
the advantages and rights that any other purchaser could. The 
right to a preference belonged to the judgment creditor, and 
every person becoming the purchaser under the execution, would 
entitle himself to the ereditor’s priority. That Harris had been 
paid debts, by Morgan, out of the purchase-money, makes no 
difference, for if he had not bid for the land, some one else 
would, and the plaintiff would have lost it at all events. He 
. would, however, in each case, lose it by his own fault in | 

buying land subject to a prior encumbrance of a judg- (294) 
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ment and execution, and being so negligent as not to pay 
it off, but allow the land to be sold under it. If Harris had 
drawn the plaintiff into the contract, with a view of being 
paid his debts, while he deceived the ‘plaintiff as to the title 
he was getting, it might be different, and Harris might, per- 
haps, be held to be a trustee of the legal title subsequently got 
by him at the sheriff’s sale. But Harris seems to have had 
nothing whatever to do with the treaty between Hall and Mor- 
gan at any time; all he did in the business, being to act as 
accountant in stating the debts of Morgan payable out of the 
price, and striking the balance. He received some of the money, 
but not as a person interested in the sale, and only as being 
paid to him by Morgan after he had received it, or became 
entitled to it, as the price of the land sold by him. Moreover, 
as against a judgment creditor, a purchaser of a legal estate 
must take notice that the debt ‘has been reduced to judgment . 
at the time of his purchase, and that the execution will over- 
reach his purchase, or else, the rule of law upon that subject 
would, in effect} be abrogated. But in this case, the answer 
removes every pretense of hardship on the plaintiff in that 
respect, by the positive statement, responsive to the bill, that 
this defendant gave the plaintiff express notice of the judgment, 
and of the opinion of counsel, that the land would be bound, if 
the plaintiff should buy. Upon each of these grounds, we 
think the plaintiff would have no equity on that part of the 
case. 

We are likewise of opinion that the plaintiff has not an 
equity to be subrogated to the rights of the creditors secured 
by the deed of trust, as upon the supposition that the plaintiff — 
paid those creditors, and, therefore, ought to stand in their 
places. It appears, both by the bill and the answer, that it was 
not the intention to keep those debts on foot, nor, of course, 
the deed of trust, as far as it was a security ‘for them. The 
intent was to pay them, and the belief was, that by so doing, 
the deed itself became inoperative; which, to be sure was a 
: mistake as far as the legal title of the trustee goes, and 
(295) as far as a trust resulted thereon, in favor of E. L. 

Morgan or his assignee. But the debts to the sureties 
were both in law and fact paid; but, like those to Harris, were 
paid by Morgan out of his money, "which he received for the 
_ sale of his resulting trust to the plaintiff, and not by the plain- — 
tiff out of his own money. That deed can not, therefore, be set 
up now as a surety for debts, which the parties intended should 
be paid, and were paid and extinguished. | 

But the Court is of opinion, that upon another ground, as 
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far as the case now appears, the plaintiff may be entitled to 
relief, and therefore, that the injunction ought to have been 
ordered to stand until the hearing. That ground is, that the 
answer does not state a case, in which the land was certainly 
liable to be sold under the judgment and execution, so as to 
defeat the admitted and honest purchase of the plaintiff. Mor- 
gan had not the legal title when the judgment was taken, nor ~ 
at any time after; and, therefore, at common law, the land 
was not subject to be sold on execution, but became so, if at all, 
by the Act of 1812. It is obvious, from the statements of the 
answer, that on the trial at law, the question was treated, either 
as if Morgan had the legal title, or as if his resulting trust 
would. be bound by the judgment and execution, in the same 
manner as his legal title would have been. The relation of a 
fiert facias at common law is to the teste; and it is settled, that 
if the teste of the execution and the alienation by the debtor 
be of the same day, the former is preferred, and a purchaser 
under the execution gets the title. That is the case, when the 
interest of the debtor is a legal one, either in personal or real 
property. But as relates to equitable interests made subject 
to execution at law, the statute establishes a different rule. The 
first section of the Act of 1812, is taken from the statute, 29 
Car. II., Ch. 3, sec. 10. They both require every sheriff, to 
whom a writ shall be directed, etc., to do execution unto the 
party in that behalf, suing execution of all such lands, etc., as 
any other person shall be seized. of, etce., in trust for hom, 
against whom execution is sued, as he might, if the sacd | 
party, against whom execution shall be stfed, ete., had (296) 
been seized, etc., of such land, ete., of such estate as they 

be seized of in trust for him “at the time of the said execution 
sued.” The liability of trusts to execution is not, therefore, as 
at common law, or under the statute of Westminster, from the 
judgment or teste of the execution, according to the nature of 
the property, but from execution sued. This was so held in 
the first year of George the first, in the case of Hunt v. Coles, 
reported by Chief Baron Comyns. I Com., 226. The case was, 
that H. Saursby was seized in fee of lands in trust, and to the 
intent that P. Chamberlain and his wife Anne should have £40 
a year out of the profits for life, and the rest of the profits 
- should be paid to Hope Chamberlain and the heirs of his body. 
Then in Trinity term, 1695, one Boardman recovered judgment 
against Hope C. for a debt of £160. On 26 July, 1699, Anne 
C. and Hope C. borrowed £600 from the defendant Coles, and 
for surety therefor, H. Saursby, by their direction, mortgaged 
the premises to Coles for 500 years. In 1714, Boardman gned 
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out an ie git on his judgment against Hope Chamberlain, and 
upon an inquisition it was found that Hope C. was seized in 
_ fee, and the sheriff extended one-half and delivered it to the 
creditor, on whose demise an action of ejectment was brought 
against Coles. And it was held, that by force of the words in 
the statute, “at the time of the execution sued,” the plaintiff 
could not recover, although the trustee was seized in trust for 
the debtor at the time of the judgment rendered, and long after. 
As the trustee had conveyed the lands to another: ‘person before 
the execution was sued, though after the judgment, the case was 
not within the act of Parliament, It appears from the report, 


that Chief Baron Comyns was himself of counsel for the plain- 


tif; and he seems to have been entirely satisfied with the judg- 
ment, and states it with his approbation in his Digest—Exe- 
eution, ch. 14. It is mentioned in the case that Sir Hdward 
N orthey remarked, after the decision, that, ever since the act, 
that had been thought the proper construction, though he did 
not know that it had been judicially decided; and then 
(297) Mr, Justice Tracey mentioned a case in Queen Anne’s 
reign, in which Chief Justice Trevor had given that 
Opinion in the Common Pleas, without any dissent from the 
other members of the Court. The case of Hunt v. Coles is 
subsequently cited: by all writers on trusts, and in treating of 
them and their liability for debts, as establishing the rule, 
that the relation of trustee and of the defendant in the execution 
as cestur que trust, must exist at the time of execution sued. 2 
Comyn’s Dig., 71. If the trustee has conveyed to another, then 
the case is out of the statute. So, it follows, that if the debtor 
has assigned his beneficial interest to another, so that the trus- 
tee 1s no longer trustee for the debtor, but, in the contemplation 
of equity, is trustee to the assignee of the original cestui que 
trust, the case must be equally out of the statute, the words 
being, “in trust for him against whom execution rs sued, at 
the time of the said execution sued.” 

In the present case the purchase by the plaintifi of the 
resulting trust of Morgan with the knowledge and approbation 
of Cotton, the trustee, unquestionably, as between those three. 
persons, converted Cotton into a trustee for the plaintiff and 
authorized him to call for the legal title and have it decreed in — 
this Court. The defendant, Harris, says, however, that, al- 
though that may be true as between those persons, if alone con- 
cerned, it is not true here, because Delamothe’s execution created 
a probable lien. But he says that, very plainly, upon the sup- 
position that the execution created . a lien from its teste, as in 
ordjnary cases, and not from “the time of execution sued.” 
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- Hence he insists that the plaintift did not purchase on 2 March, ” 


but afterwards, that is to say, on 16 March; and further, that, 
if the purchase was on either of those _days, it was not valid, 
as the judgment was rendered as of 2 March, also, and the 
execution binds from that day. But we have seen, that in point 
of law the position is untrue; and that the execution does not 
bind but from the time it was sued, Now, that time is not set 
forth im the answer; and it may have been even after 16 


. March; at which latter day the answer admits the plain- (298) 


tiff completed his purchase and took the deed. There- 
fore, the plaintiffs equity, founded upon his purchase of the 
trust estate is not completely answered; as his purchase can not 
be defeated by the sale under execution, unless the writ was | 
actually sued before or on 16 March. As the answer does not 
state the fact,.it will be the subject of proof in the case; and 
until it be proved, the injunction should have been kept up. 
It may be said that this defense might have been made at 
law; for if the case was not within the Act of 1812, Harris 
did not get the legal title under his purchase, and, therefore, 
ought not to have recovered. It is probable that "Harris re- 
covered at law without going into the legal title further than . 
to shew that he and Hall both claimed under Morgan, and, 
therefore, that Hall was estopped at law to deny the title to have 


— been in Morgan. For so it appeared on the deeds of the parties; 


neither professiong to pass the trust, but, the one to be a sherift’s 

deed for the land, and the other, Morgan’ s deed of bargain and. 
sale. It is not intimated in the bill or answer, that the out- 
standing title in Cotton was mentioned on the trial, and the 
present “plaintiff, not having the deed, could not shew it. It is 
true, as we think, that Hall was not estopped to insist upon 
that outstanding title if he could have shewn the deed. He was 
only estopped to say that Morgan had no interest, because he 
claimed to derive an interest under him. But he was at lberty 
to shew that his true interest was, and that it had been assigned 
to him in such a manner-and at such a time, as prevented it or 
the land from being liable to be sold by the execution under 
which Harris bought. But admitting that to have been so, 

that will not oust the court of equity of its original jurisdiction 
over this, as a case of trust, and upon that footing its right to 
relieve the plaintiff, as a person entitled as a cestwe que trust. 

Henderson v. Hoke, 21 N. ©., 138. Here upon the shewing of 
all parties, the plaintiff would have a right to a decree against 
Cotton for a conveyance of the legal title unless it was divested 
out of Cotton by the purchase OE Harris under the Act of 
1812. It does not yet appear to have been so divested, be- 
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(299) cause it does not appear when the execution was sued. - 
If it should turn out that 1t was before the plaintiff’s 
purchase, then the plaintiff’s bill will be dismissed. If, after- 
wards, there, then, should be a decree that Cotton convey to 
the plaintiff: and, for his safety, 11 was proper that Morgan 
and Harris should be parties to this suit, in order that they 
should be concluded by the decree, and not at liberty to harass 
him with another suit after he had conveyed under a decree in 
this. This being so, it follows that until the plaintiff’s right, 
as equitable owner as set up by him, has been determined 
against him or appears upon the answer to be unfounded, his 
possession ought not to be disturbed. For to what end éhould he 
be turned out, when he may in this suit compel his trustee to _ 
- convey to them the legal title, and as soon as he shall, he will 
in his turn bring an ejectment against Harris, another party 
to this suit, and evict him? That double litigation at law is 
avoided, if this Court, having all the parties before it, in re- 
spect of one of its peculiar subjects of jurisdiction, namely, a 
trust for the plaintiff, in which the others allege an interest, 
shall proceed to determine the rights of all those who thus 
claim an interest in the subject. Therefore, although 1 might. 
not have been indispensable that the plaintiff should have made 
Harris a party to his bill against Morgan and Cotton, seeking 
a conveyance from the latter, yet it is convenient and useful 
that he should have done so, as it saves further litigation and 
expense, and enables the Court to decree as to their rights In 
the premises. While that question is sub lite, the possession 
ought not to be changed. 

The case has been treated as one of a trust 1n Cotton purely 
for Morgan, and, therefore, falling within the first section of 
the Act of 1812. We suppose it must be so considered after 
the payment of the debts to Saunders and Coggin; because 
then there is a resulting trust for the maker of the deed ex- 
clusively. But if, upon the principle of Harrison v. Battle, 
17 N. C., 587, this was to be considered as an equity of re- 
demption, within the second section of the. act, the result would 

be the same. For the words of that section are, “that 
(300) the equity of redemption in lands mortgaged shall in 

like manner be lable to any execution sued out or any 
judgment against the mortgagor.” Neither section carries the 
hability of ‘the lands held in trust or mortgaged further back 
than execution actually sued. Until the creditor takes out his 
process, purchasers may safely deal for the trust in equity of 
redemption, according to the statute. 

For these reasons we think the decree of his Honor was. 
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erroneous, and that it should be reversed, and the injunction 
continued to the hearing. 
Per CURIAM, ORDERED TO BE CERTIFIED ACCORDINGLY. 


- Cited: Edney v. Wilson, 27 N. C., 235; Morisey v. Hall, 
81 N. ©., 68; Williamson v. James, 32 N. C., 164; Presnel v. 
Landers, 40 N. ©., 954; Hall v. Harris, [b., 304. 
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The Honorable Freprerick Nasu, of Hillsboro, one of the 
Judges of the Superior Courts of Law and Equity, was 
appointed by the Governor and Council, on 11 May, 1844, a 
Judge of the Supreme Court, to supply the vacancy occasioned 
by the death of Honorable Judge Gaston. Judge Nasu took 
his seat on the Supreme Court bench at the commencement of 
this term. 3 ; | 


~ The Honorable Davin F, Catpwe tt, of Salisbury, was ap- 
pointed by the Governor and Council, on 10 July, 1844, one of 
the Judges of the Superior Courts of Law and Equity, to supply © 
the vacancy occasioned by the appointment of Judge Nasz to 
the Supreme Court bench. 
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THE SUPREME COURT 


NORTH CAROLINA 


DECEMBER TERM, 1844. 


(301) 


ATTORNEY GENERAL on the relation of J. BRADSHER v. WIL- 
LIAM A. LEA’S heirs.* 


” 


In the case of the erection of a mill dam, a Court of Equity will not in- 
terfere by injunction, unless it be shewn that it will be a public 
nuisance, or, if it will be a private nuisance only to an individual, 
unless it manifestly appears, that so great a difference will exist 
between the injury to the individual and the public convenience, as 
will bear no comparison, or that the erection of the dam will be 
followed by irreparable mischief. 


This was a bill of injunction, filed in Person Court of equity, 
at June Term, 18438, praying that the defendant (William A. 
Lea, ancestor of the present defendants) might be restrained 
from erecting a certain mill, on the ground that it would be 
injurious to the health of the relator, and the neighborhood 
generally. 

From the pleadings it appeared that the defendants (302) 
were the owners of a tract of land in Person County, 
and that their father, William A. Lea, against whom the bill 
was originally filed, intending to erect thereon a public grist 
and saw mill, commenced the construction of a dam across a 
stream, called Cobb’s Creek, running through the said traet. 


‘The contemplated site of the mill, and. the whole of the water 


to be ponded by the dam, are, and will be altogether on the land 
of the defendant, and the mill-pond, when full, will expose a 
surface of fifteen acres, being one acre in area for every foot 


in height of the proposed dam. The country round and about — 


the site has long been settled with a dense population, and leav- 
ing but a small portion in woodland. Leasburg, in Caswell 
County, a pleasant, healthy and thriving village, is not more 
* The opinion in this case was delivered at June Term, 1844. 
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than a mile and a half from where the dam will be, and the 
dwelling house of the relator, not more than three-quarters 
of a mile from the head of the pond. The bill alleges that the 
object of William A. Lea was not so much the benefit to be. 
derived to himself or the community by the erection of a public 
mill, as his individual interest in the improvement of the land 
on which the water will be ponded. It charges that the pond 
will be a public nuisance, by destroying the health of the 
neighborhood, and of the plaintiff’s family, and asks of the 
Court an injunction to restrain the defendant from proceeding 
in the work. The answer avers that the interest of the neighbor- 
hood demands the erection of a mill at the place contemplated, 
that such a mill will greatly contribute to the public convenience 
as there is not another mill in the neighborhood, and that it will 
not injure the health of the citizens—that the interest he ex- 
pects to enjoy from it principally one in common with the 
neighbors, to be derived from their custom; and it is their wish, 
or that of a large majority, that the mill should be erected, 
and denies that the health of the citizens of Leasburg, or of 
the neighborhood or of the relator will be injured by its erec- 
tion. 
On the coming in of the answer at Spring term, 1843, a 
motion was made to dissolve the injunction, which was 
(303) refused, and the injunction was ordered to be continued 
till the hearing. Replication was taken to the answer, 
and both parties having taken depositions, the cause was set 
for hearing, and at June term, 1844, was by consent transferred 
_ to the Supreme Court. : 


Palmer & Iredell for the plaintiff. 
EL. G. Reade and Venable for the defendants. 


Nasu, J. The testimony in the case is very voluminous. 
The witnesses are taken mostly from the immediate vicinity 
of the proposed pond, and they differ in their opinion as to the 
effect of the ponding of the water upon the health of the rela- 
tor’s family, and of the neighborhood. Of the many examined 
by the relator, but three are decidedly of opinion that the pond 
will have the injurious effect, and two of them are citizens of 
Leasburg, and these out of a population of eighty persons living 
in the village. Dr. Barnett, a gentleman of high standing in 
his profession, a witness for the plaintiff, thinks it will not 
injure the health of the neighborhood, for the reasons he gives. 
Dr. Walker, another of the plaintiff’s witnesses, is doubtful, 
and is of opinion that the result would depend upon the fact, 
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whether the stream would possess sufficient power to keep the 
pond full of water during the summer season. Only three of 
those examined by the relator are opposed to the erection of the 
mill decidedly, and one of those would rather it were not erected 
for the fear of the result. Out of the number of the defendants’ 
witnesses, elght think the health of the neighborhood will not 
be affected, and are in favor of the erection, and the two phy- 
siclans are of the same opinion as to the probable effect in 
injuring the health of the neighborhood. In addition to this, 
it appears from the testimony, that the mill, when erected, will 
be a public convenience to the neighborhood. In time past, it 
further appears, that mills had been erected on different parts 
of Cobb’s Creek with ponds, some larger and some smaller than 
the one contemplated, and that no injury to the health of the 


neighborhood was experienced, or not more than neces- 


sarily results in every case of such an erection, but that (304) 
all those mills are now down. The power of the Court 

of Equity to interfere by injunction, to restrain and forbid the 
erection of mill dams in cases of this kind, is admitted. When- 
ever any erection is about to be made, which, when made, will 
be a public nuisance by destroying the health of the neighbor- 
hood, or when the injury to an individual and his family is irre- 
parable, and renders immediate action a duty founded on impe- 
rious necessitv, or when in the case of a private nuisance, the 
injury is the result. of an establishment made for personal 
gratification or mere private profit, a Court of Equity will 
exercise its preventive power. The case of the Attorney- 
General v. Blount, 11 N. C., 384, was that of a public nuisance 
—as injurious to the citizens of the town of Tarboro, in render- 
ing the place sickly. The Court lay it down as a principle of 
equity long settled, that where irreparable mischief may be | 
done, as of waste, or in a plain case of nuisance, an injunction 
will be granted; and accordingly, the injunction previously 
obtained was perpetuated, because, as the Court say, the evl- 
dence in the case approaches as nearly to ascertain the certainty 
of the apprehended evil, if not prevented, as can be expected 
from the nature of the subject. So in the case of Attorney- 
General v. Hunter, 16 N. C., 18, which was a case to abate a 
nuisance already in existence—the Court say, we are satisfied 
beyond a reasonable doubt, from the admissions of the defend- 
ant in his answer, that this pond would create a nuisance and 
that of the worst kind. The injunction was perpetuated. 
Attorney-General v. Perkins, 17 N. C., 38, is the case of a pri- 
vate nuisance to be occasioned by the erection of a mill, whereby 
the health of the adjoining country, and particularly the health 
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of the relator’s family, would be destroyed. An issue was sub- 
mitted to a jury, and they found that the health of the relator 
and his family would be injured by the millpond, but not that 
- of the neighborhood. The bill was dismissed upon the maxim 
. that private right must yield to public convenience upon 
(305) adequate compensation. And when the mischief arising 

_ from the erection of a mill, which is a public conve- 
nience, does not extend to the neighborhood, but is confined to 
a particular family, it can not, as a general rule under this 
head, be held a nuisance, to be redressed by abatement or injunc- 
tion. In the case before us, it does not appear from the evi- 
dence that the erection of the millpond will endanger the health 
of the neighborhood, or.of the relator’s family. Mulls have, 
from time to time, been erected on the same creek, and in the 
same neighborhood, without injuriously affecting the air of the ~ 
neighborhood, or, if so, to a very limited extent. Cobb’s Creek | 
is a narrow stream, rarely, if ever, overflowing its banks, with _ 
a current, according to some of ‘the testimony, which never 
fails at the place where it is intended to erect the mill, and. 
which, in all probability, will keep the pond filled with water. 
We can not, therefore, say we are satisfied that effects, so | 
injurious to the health of the neighborhood as to render it a 
nuisance, will result from the erection of this pond. ‘But it 
appears to us this is a case of private nuisance, if a nuisance 
at all, in the erection of a mill, which will be a public con- 
venience. And there is nothing to shew us that there is so 
great a disproportion between the private suffering and the 
public convenience, as would authorize the Court to interfere. 


The Legislature considers public mills as public conveniences, — 


and encourages their erection even’ by taking from another so 
much of his land upon just compensation as may be neces- 
sary, unless the mill when erected will be a public nuisance. 
Rev. Stat. ch. 122. In'this case the whole of the land, on which 
the mill and pond will be, belongs to the defendants; they 
have a right to use it, as in their discretion may seem right, 
provided in doing so, they do not injure the public or private 
individuals, and when the use they make of it is to the public 
convenience, and the injurious effect confined to a private 
individual, the interest of the latter must give way to that of 
the many, unless he can make it manifestly appear, that so 
great a difference exists between his injury and the public con- 
venience, as bears no comparison, and that the erection will. 

be followed by irreparable mischief, in which case the 
(306) Court will interfere by injunction. Atto.-Gen. v. Perkins, 
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17 N. C., 38. The interference with private rights is at 
all times a delicate subject, from which courts ought to 
abstain, except in cases of necessity. We see no such neces- 
sity here. The most that can be claimed for the plaintiff under 
the testimony is, that it may be doubtful whether the mischief 
apprehended may not follow the erection of the mill dam. We 
can not arrest any longer the action of the defendants on such 
a ease. The answer denies that the improvement of bis land 
was his object in erecting the mill; declares that its erection 
would be a public convenience, and denies that the health of 
the neighborhood, or of the plaintiff, would be injured by it— 
and we think the testimony does not sustain the plaintiff’s bill, 
but does sustain the defendant’s answer. 

On the coming in of the answer, on motion in the Court 
below; the injunction was continued to the bearing; and repli- 
cating having been taken, the cause was set for hearing, and 
is in this Court now for final hearing. We are of opinion that 
the interlocutory order made in this case, continuing the injunc- 
tion to the final hearing, was erroneous, and that the injunc- 
tion ought to have been dissolved. The bill must be dismissed 
with costs to be taxed by the master. 


Per Curiam. . | BIL, DISMISSED. 


Oited: Ellison v. Comrs., 58 N. C., 58; Privett v. Whitaker, 
73 N. C., 556; Pedrick v. R. R., 148 N. C., 509. 


- (307) 
PETER HINES vo. THOMAS BUTLER.* 


J. The authority of an agent to collect a note or bill, does not authorize 
him to indorse the note or bill, either in the name of the principal 
or on his account, 


2. Much less is an agent authorized to endorse another paper for the 
debtor, to enable the latter to raise money to pay the debt to the 
principal. 

3. Before an agent can insist that his pr incipal has adopted, as his own, 
acts which the agent had no authority to do, it is necessary to 
shew that the principal was fully apprised of all the facts and 
circumstances attending the transaction. 


This was a bill filed for an account in Waxr Court of Equity, 


——. 


* This opinion was delivered at June Term, 1844. 
Vol. 38—16 "24.0 
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which, having been set for hearing, was at the Fall Term, 
1843, transferred by consent to the Supreme Court. 

The facts of De case are stated in the opinion delivered in | 
this Court. : | 


Budadrand Wa HH apuod tor eee. 
_ Alexander & Iredell for the defendant. 


Danizet, J. The plaintiff employed the defendant as his 
agent to manage his landed estates in the county of Burke, 
to receive the rents and pay the expenses of the same; also, 
to see to the renewal and payment of certain notes, which the 
plaintiff then owed in the bank at Morganton. The plaintiff, 
being much pressed for money, also employed the defendant 
- as his agent to take eight of his slaves to Alabama, and sell 
the same for cash. The defendant carried the said slaves out 
to Alabama and sold them at high prices on credits, and took 
bonds for the purchase-money. When the plaintiff was 
informed of the said sale, and the manner it had been made, 
he adopted it. And when the said bonds became due the 

defendant was again employed by the plaintiff as his 
(808) agent to go to that State and collect the money due 

on the bonds. The plaintiff, then being in great dis- 
tress for money, urged the defendant, by letters, to make 
remittances to him. But collections in that State then being 
difficult to be made, the defendant, for the accommodation of 
one of the debtors, Solomon Adams, who could not then pay 
his bond, endorsed a bill of exchange for $4,000, drawn by the 
said Solomon Adams and one Benjamin Adams, on Adams and 
Taylor, of Mobile, payable to the defendant nine months after 
date in order to enable Solomon, Adams to raise the money 
to pay his bond. The bill was accepted by the drawees, and 
all the parties .to it were considered good. This bill, endorsed 
by the defendant in his own name, was sold by ‘Adams to 
Sheffield and Company for $3,200 only, which money Adams 
paid to the defendant, and he remitted it to the plaintiff. The 
bill of exchange, when it arrived at maturity, was protested 
for nonpayment. The holders, Sheffield and Company, then 
brought suit against the defendant on his endorsement. The 
defendant says that he was ignorant when he endorsed the bill, 
that he would be in law liable to the holders for the amount 
of the said bill, but that, being advised by counsel, that he 
was liable, he then paid the holders the whole sum mentioned 
in the face of the bill. It does not appear to us from any 
evidence in the cause that he, at the time, mentioned to his 
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counsel all the facts and circumstances under which the bill 
had been made, endorsed and discounted by Sheffield and Com- ~ 
pany. If he had done so, his counsel must have informed 
him that he could have effectually resisted the holders’ action 
on the bill, on the ground of usury; as, by the statute (year 
1819) of Alabama, it was in fact void for usury; or, if he 
did not wish to plead the statute of usury, he could have 
resisted the plaintiffs recovery of $800, at least of the sum - 
- on the ground of its being without consideration. This might 
have been done at law, if the New York rule is followed in | 
Alabama. fam v. Hendricks, 7 Wend., 569, Mciiiwee v. Col- 
tins, 20 N. C., 850. Or it might have been done in equity, if 
the Alabama courts follow the English rule, by bringing the 
money actually received on the bill of exchange, and 

interest, into court, and then the court of equity would (309) 
have relieved by a perpetual injunction, or a decree to 

surrender up the bill to the endorser; Taylor v. Smith, 9 N. C., 
465. McBrayer v. Roberts, 17 N. C., 50. But, says the defend- 
ant, if I did blunder and imprudently pay the holder of the 
bill $800 more than J received on it, f did it through ignorance 
of the law, when I thought I was doing the best for the plain- 
tiff, and that I have not personally received one cent’s benefit 
by "the transaction; and furthermore, the plaintiff has since 
adopted my endorsement and subsequent payment of the bill. 
The answer we have to give to all this is: Furst, that the 
authority of an agent to collect a note or bill, does not authorize 
him to endorse the note or bill, either in the name of his prin-_ 
cipal or on his account; Murr, y v. Bast India Company, 5 
Barn..& A. 504. Paley on Agency, 192. Much less is an agent 
authorized to endorse another paper for the debtor, to enable 
the latter to raise money to pay the principal. Its being done 
- through, ignorance of the law, can not be a reason why the 
plaintiff should sustain the loss, although the defendant has 
_ derived no benefit from the transaction, and did then believe he 
was doing the.best for the plaintiff’s interest. Secondly, before 
the defendant could insist that the plaintiff had adopted, as © 
his, the endorsement on the bill, it became necessary for him 
to prove that the principal was fully apprised of all the facts 
and circumstances attending the transaction. Lewin on Trusts, 
643. So far from showing us that the plaintiff had full knowl- 
edge of all the facts, the correspondence between them, filed | 
as "evidence 3 in the cause, shews that the plaintiff was altogether 
ignorant of the terms upon which the bill of exchange had 
been obtained and negotiated. In trith the defendant at no 
time gave the plaintiff to understand that he was looked to 
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by the defendant as bound to take the loss on himself. And» 
the plaintiff, particularly by his letters, sought information on 
this subject of the bill from the defendant, and never distinctly 

got of him, as we can see, the information sought. . It 
(310) is true that the plaintiff did not at first, on the imper- 

fect information he had received, declare that he would 
not stand to the loss. But this might well arise from the 
 eircumstances, that the defendant had informed him, that he 
had every assurance that the money ($800) would be ‘obtained — 
from Adams, whom he said in his letters that he had sued, 
‘and that he soon expected judgment and satisfaction. But 
there is not sufficient proof to authorize us to declare that the 
plaintiff ever adopted as his the said endorsement, or ever 
agreed with the defendant that he would sustain all the loss 
on the bill. 

The utmost that can be presumed against the plaintiff 1s, 
that he agreed to indulge the defendant for money, which the 
defendant collected from other debtors to the plaintiff, and 
had used in taking up the bill from Sheffield and Company until 
the defendant could recover in an action he brought on the 
bill against the acceptors and drawer of the bill. When the 
plaintiff in his letters makes use of the words, “my funds,” 
and “my debts,” he is not, as we think, confining himself to 
the Adams’ debt, or to the bill of exchange; for it will be 
recollected that he had several debtors in that State besides 
the Messrs. Adams, and that the defendant was his agent to 
get in all the said debts. We are of opinion that the first 
exception to the report of the master must be sustained, and 
that instead of the credit of $4,267.27 allowed for this bill, 
the defendant be allowed a credit for the sums actually paid 
by him into bank for the plaintiff on 12-and 18 May, 1836, 
for the plaintiff. 

The second exception is to the allowance to the defendant 
for his wages while in the plaintiff’s service. We think it 
must be overruled. The defendant claims his actual expenses 
and wages for himself while he was actually engaged at the rate 
of $2 per diem. It 1s apparently reasonable. Besides the 
plaintiff, when he first employed the defendant, agreed to give 
those wages on that trip; and he suggested no diminution when 
he subsequently sent him. But it was said that his subsequent 
journeys were rendered necessary by his own fault in making 
sales on a credit, and getting himself into a difficulty with the 

Messrs. Adams. As to the first, the plaintiff adopted 
(311) the defendant’s acts, as it was to his profit, perhaps at 
the rate of 25 per cent. And as to the second, the visits 
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to the South were rendered necessary by the other business of 
the plaintiff, and were undertaken. each time at the earnest 
instane of, the plaintiff, as is plainly seen in his letters. 


PER OURIAM. - DECREED FOR THE PLAINTIFF. 


Cited: Hunter v. Jameson, 28 N. C., 266; Sherrill v. Cloth- 
ing Co., 114 N. C., 440. | 


JOHN IRWIN et al. v, WILLIAM DAVIDSON et al. 


1. The general rule is that a court of equity takes no jurisdiction in cases 
of mere trespass, not eevn by granting a temporary injunction. 

2. There is an established exception, however, in the cases of mines, tim- 
ber and the like, in’ which cases injunctions will be granted to re- 
strain the continued commission of acts, by which the substance of 
the estate is destroyed or carried off. 

3. But when the plaintiff, seeking an injunction in such cases, claims to 
be the legal owner of the property, he must shew that he has estab- 
lished his legal title by the judgment of a court of law; or, that 
he is prosecuting his suit at law, and the injury, which he will sus- 
tain by the acts of the defendant before he can obtain judgment, 
will be irreparable—and in the latter case, the Court, in continuing 
the injunction, must make such order as will ensure the speedy 
determination of the suit at law. 

4, A court of equity will not try the legal rights of parties to real estate. 


5. If the plaintiff be a mortgagor, and the defendant a mortgagee, who 

alleges there is a subsisting claim for a debt upon the mortgaged 

. property, though an injunction may be granted to stay a wanton 

or improvident waste of the mortgaged estate, by the mortgagee, 

who has taken possession, yet the plaintiff must, before he entitles 

himself to relief, bring into court the amount due, or profess him- 
self willing to do so. 


This was an appeal from an interlocutory decree of the 
Court of Equity of Mecxiensure, his Honor, Judge Manly 
presiding. : 

The case was as follows: (812) 

By an original bill filed 25 August, 1844, it is charged 
that the defendant, William Davidson, was the owner of several 
tracts of land in Mecklenburg County, and particularly two 
tracts called, the one, the Williams Gold Mine, and the other, 
the Dunn and Alexander Gold Mine Tract, and that, by deed 
bearing date 1 February, 1833, he conveyed the said lands to 
Joseph Curtis, James N. Hyde and Harry F. Talmadge; and 
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the said Curtis, Hyde and Talmadge, on 4 April, 1833, conveyed 
the same to an incorporated gold mining company, called the 
President and Directors of the Franklin Gold Mining Com- 
pany, who entered into possession, and opened and worked cer- 
tain gold mines thereon, and for that purpose erected thereon 
a steam engine and other machinery; and that the said William 
Davidson was a member of the company, and the manager of 
its mining operations. The bill then states that the corporation 
became indebted to the plaintiffs in the sum of $6,500.11, for 
which they obtained judgment in an action at law, and sued out - 
execution, under which the plaintiffs became the ‘purchasers of 
the said lands, and the sheriff conveyed the same to them on 
28 January, 1839. _ The bill further. proceeds thus: “Your 
orators further shew that, at the time of the sale, William 
Davidson was in possession of the premises as aforesaid, and 
that he has kept possession thereof in defiance of your orators, 
-and used the same for his own individual purposes ever since; 
and that your orators have not as yet taken any steps to eject 
the said William by an action at law, hoping and believing 
that some arrangement: would be made, either by the said . 
company or some member thereof, to pay the debt to your 
orators, and take a transfer of their right under the sale, in 
which expectation they are disappointed, and in consequence 
they have now to look to the property solely for indemnity.” — 
The bill then states that Wm. Davidson had then recently dis- 
covered a very rich vein of gold ore on the Dunn and Alexander | 
tract, and had opened it and raised a large quantity of ore, 

and was still doing so, and grinding it with the steam 
(313) mill, and appropriating the proceeds to his private uses; 

and that the said Davidson was insolvent and not able 
to answer to the plaintiffs their damages therefor. The prayer 
is for a discovery of the quantity and value of the gold made 
by the defendant, and that an account may be taken between 
the parties, and a decree made for the amount that may appear _ 
to be due to the plaintiffs, and that the defendant may be 
enjoined from “using said property or any portion thereof, 
and from moving away any gold ore that he has taken. out 
of the Dunn and Alexander mine as aforesaid, and for gen- 
eral relief.” 

Upon the bill and usual affidavit, an injhnetion was awarded 
by a. Judge in vacation, as prayed: tor, 

By a supplemental bill, filed 3 September, 1841, the plain- 
tiffs charge that, upon notice’ of the filing of. their original 
bill and of the award of an injunction, the defendant, William 
Davidson, and his single daughter, Sarah Davidson, who was 
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living with him, took, in the name of the said Sarah, a lease 
for the Dunn and Alexander mine for the term of two years 
from one Jane Dunn, who had no title whatever thereto, and 
then let one David Glenn into possession with William David- 
son, and that they were working the mine on account of Wil- 
liam Davidson, as before, or on the joint account of him and 
his daughter. The bill charges that the giving and accepting 
of the lease was by collusion between all the said parties, and 
with the view of evading the injunction that had been issued 
on the original bill; and that neither of the said persons is 
able to pay any recovery the plaintiffs might effect in an 
action at law; and, therefore, that the injury will be irreparable 
to the plaintiffs, unless the operations of the defendants should 
be stopped by an injunction; which the bill prays for accord- 
ingly. | | 4% 

Thereupon, an injunction was granted against all the parties, 
restraining them from “further operations on the mines and 
land in the bill described, and from removing any of the ore 
already taken out of the mine”; and there was a further order 
that the sheriff should seize into hig possession the said ore, 
and keep the same from waste, unless the plaintiffs and 
William Davidson should agree as to the terms on (314) 
which the ore should be worked up, and the proceeds 
divided; in which case the sheriff was authorized to deliver 
the ore accordingly. | | 

The defendants answered on 30 August, 1844. William 
Davidson admits that he was once the owner of the lands in 
question. But he says that, shortly previous to the sale and 
conveyance to Curtis, Hyde and Talmadge, as mentioned in 
the bill, he assigned and conveyed those lands, and all his other 
property to Washington Morrison as a trustee, in trust, to 
secure and pay certain debts in the deed mentioned, and more 
particularly a very large debt which he, Davidson, then owed 
to the Bank of New Bern, and for which the plaintiff Irwin, 
was his surety; that, at the time of the execution of the assign- 
ment, 1t was understood and informally agreed by the creditors 
and trustee that he, Davidson, might’ effect sales of the estate, 
and especially of the gold mines, as he might deem to the best 
advantage, provided that the trustee should ‘approve the con- 
tracts, and that the purchase-moneys should be paid to the 
trustee, so that the same should be duly applied to the satis- 
faction of the debts. He states that, under that authority, he 
contracted with Curtis, Hyde and Talmadge (who were asso- 
ciated with others with a view to become legally incorporated 
as the Granklin Gold Mining Company) for the sale of the 
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land and mines in question, at the price of $25,000 in cash, 
payable in certain installments, and the further amount of 
$10,000 in stock of the corporation, when it should be recog- 
nized; that he communicated to his vendees the state of the 
title before the sale, and that they were satisfied therewith, 
and understood that they could not get the legal title unless 
the trustee should approve of the contract, and then, not until 
they should have paid to him the purchase-money ; that Morri- 
son did approve of and confirm the sale, and that he received, 
at various times, payments on account of it, amounting, in the 
“whole, to $20,000, but that the remaining $5,000 of the pur- 
chase-money has never been paid, and is still due with the 
interest thereon, nor did any certificate of stock ever issue to 

him ; that the corporation, in fact, consisted of the same 
(315) association of pexsons, with whom he contracted, with | 

the addition of himself; and that Curtis, Hyde and 
Talmadge conveyed to the corporation, with the full under- 
standing that the corporation was to make the residue of the 
payments’ for the purchase-money. The answer states that 
all the foregoing circumstances were well known to the plain- 
tiff, Irwin, at, or shortly after they occurred; and that, at the 
time of the sheriff’s sale, notice was distinctly and publicly 
given that a large sum remained unpaid of the purchase-money, 
and that the legal title of the premises would not be conveyed 
until payment thereof, nor possession given until the balance 
should be paid or realized out of the property; and both of the 
plaintiffs fully knew all the said facts and circumstances. 
The answer admits that this defendant was a stockholder and 
manager of the corporation, and that, after ae sheriff’s sale, 
the operations of the company ceased, and that he has con- 
tinued in possession ever since, for his own use, and claiming 
the profits in discharge of the sums due, as aforesaid, for the 
‘balance of the purchase-money and the stock in said company, 
which he was to have. 

The answer then states that the reason why the defendant 
did not sooner answer was, that there had been propositions 
of compromise pending between the parties, in which a sale 
to a third person was projected at the price of $25,000; out 
of which the debt of the plaintiffs on the Franklin Gold Min- 
ing Company was to have been paid, leaving the residue for 
this defendant. The defendant denies that the lease to his 
daughter was of his contrivance or by his direction to defeat 
the injunction. | 

Sarah Davidson, by an answer, admits that she took the 
lease from Jane Dunn, as charged in the bill; but denies that 


_ 248 


N.C] DECEMBER TERM, 1844. 


IRwin v. DAVIDSON. 


it was a contrivance to evade the injunction, and says that she 
took the lease because she believed Dunn had the title to the 
premises, and for the bona fide purpose of working the mine. 

Glenn answers that he has no interest in the premises, and 
was employed by the other defendants, as a minor, to conduct 
the work. | a 

Upon the answers the defendant move dito dissolvé (316) 
the injunction. But the Court refused the motion, and 
ordered that it should be continued to the hearing, unless one 
or more of the defendants would give bond, with approved 
sureties, in the penal sum: of $10,000, with condition to per- | 
form such decrees, as should be made in the case against either 
of the defendants for the profits arising from working the 
mines in the pleadings mentioned. From that decree the 
defendants appealed. 


Jredell for the plaintiffs. 
Boyden for the defendants. 


Rurrin, C. J. The Court is of opmion that the decree is 
erroneous. The bill is not founded upon an equitable title. 
It proposes to state a legal title in the plaintiffs, and assumes 
that they could undoubtedly recover at law, if they chose to 
bring an ejectment. The whole purpose of coming into this 
Court, as appearing upon the bill, is to obtain an account of 
the ore already dug, and the profits made therefrom, which 
the plaintiffs claim as the legal owners, and for an injunction 
against further working in the mines, upon the ground that 
the defendants, by reason of their insolvency, will not be able 
to pay the damages, which the plaintiff may recover at law, 
as legal owners. No privity between the parties is stated, but 
the defendants are mere trespassers. With respect to the first 
object of the bill, namely, the account, it is to be observed that 
we have nothing to do at present. For although the plaintiffs 
be entitled to a discovery as to the profits, and also to an 
account and relief by a decree for payment, yet it does not — 
follow that they are entitled to have, or, rather, to hold up 
an injunction indefinitely against a person, who is in the 
exclusive possession of the premises. ‘The general principle 
is, that a court of equity takes no jurisdiction in cases of mere 
tresspass, not even by granting a temporary injunction. 
~ But it is admitted, that in cases of mines, timber, and the 
like, when the trespass consists in‘ acts, by which the substance 
of the estate is destroved or carried off, there is an 
established exception, and that injunctions have been (317) © 
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granted to restrain the continued commission of the trespass, 
upon the grounds that it is an injury of the nature of destruc- 
tive waste, and of irremediable mischief to the substance of the 
inheritance. | 
But it is plain that the jurisdiction to restrain tresspasses, 
like that to restrain nuisances, is not an original jurisdiction 
of the court of equity, which enables this Court, under the 
semblance of preventing an irreparable injury to a- legal estate, 
to take a jurisdiction of deciding conclusively upon the legal 
title itself. Therefore, in such case, the plaintiff ought to_ 
establish his title at law, or show a good reason for not doing 
so; and if. he will not, this Court can not undertake, against 
a defendant’s answer, to try the questions of title and trespass 
and nuisance. Drewry on Injunctions, 238. In Chalk v. 
Wyatt, 3 Mer., 688, the defendant, who claimed as lord of the 
manor, was removing earth, shingles and stones, from under a 
bank belonging to the plaintiff, which protected his land against 
the irruptions of the sea, and Lord Eldon granted the injunc- 
tion, in consideration of the irreparable ‘injury the plaintiff 
was likely to sustain; but he said, at the same time,.that he 
would not have granted it, if the plaintiff had not established 
his right at law by an action, which he had previously brought 
and tried. However, it seems right to give an Injunction even 
before a trial at law to prevent such irreparable mischief as, 
without the interference of the Court, would be done before 
there could be a trial at law. But it is manifest that, except 
in eases where equity assumes jurisdiction to prevent multi- 
plicity of suits, or on other peculiar ground, the relief by 
Injunction against trespass upon a legal owner ought only to 
be granted in aid of the defective legal remedy, and not to 
_ supersede the jurisdiction of the courts of law over a question 
purely legal; and, therefore, that the court of equity should. 
only grant the injunction, where the plaintiff is endeavoring 
to establish his title at law, and until he should have had a 
‘reasonable time allowed for that purpose. Hence, Mr. Drewry, 
page 186, observes that, in such cases, where, from the nature 
of the circumstances, very great mischief may result 
(318) to the defendant from the injunction being held up 
too long, the interposition of the Court must be with 
considerable pressure, that, on the part of the plaintiff, there 
shall be no delay in going to trial; and unless some means of 
procuring a speedy trial are insured, the Court will not sustain 
the injunction. In the present case it seems extraordinary 
- that the plaintiffs have brought no action of ejectment, from 
the time they took the sheriff’s deed in January, 1829, until 
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last August, when this order was made, a period of more than 
five years and a half; during all which time the defendant has 


been in the exclusive. possession, Insisting upon au equitable 


right in himself, and a legal title-in his trustee. No reason is 
given for this singular conduct, but one in very loose terms, 
intimating, however, sufficiently for us to understand, though | 
vaugely, that the defendant held the possession, either upon | 
some agreement or understanding—perhaps not very definite— 
that the plaintiff’s purchase and conveyance from the sheriff . 
should stand only as a security for the debt the company owed 


them, or that the defendant should pay them and take their 


title. Enough does hot appear in the bill to authorize one to 
say, that is its statement; if it had, perhaps it would be difficult 
to sustain the injunction at all, as it would show an equitable 


interest in the defendant. But unless something of that kind 


is to be inferred from the bill, it sets forth nothing as an excuse 


for not having sued at law; it holds forth no purpose of the 


plaintiffs to sue at law; and the order of the Court lays them 
under no obligation thus to sue. What, then, is to be the effect 
of the decree in this suit? Either this Court must, upon the 
hearing, try the legal title, and decree, upon the ground that 
it is in the plaintiffs, that the defendants surrender the posses- 


sion to them, and thus turn this writ into an ejectment, strictly 


speaking, or the defendant must be left in possession of the 
premises without being decreed to do anything, but with an 


- Injunction upon him in the negative, that he shall refrain from 


further operations on the mine and land perpetually. Such a 
decree as the former has been often refused; for this Court 
will not sustain a mere ejectment bill. And a decree 

of the latter kind, we have never known to be even (319) 
asked for. It would be inconsistent with first prin- 
ciples. For it would leave the plaintiffs still under the neces- 
sity of going to law to recover the possession, with liberty to 
the defendant, of course, to shew that they had not the legal 
title; and the consequence might be that persons, who turned 
out to have no right themselves, would have an injunction over 
another perso, restraining him perpetually from all use of 
the property in his possession. The Court upon the hearing, 
therefore, would be obliged to direct an action at law, and a 
trial of it within a reasonable time. And in a case of this 
kind, where the mines may be injured by suspending operations, 
and the steam engines and other machinery be ruined by not 
being kept in use and repair, the plaintiffs ought to be required 
to speed a trial, even if the application were recent after the 
injury alleged. But, certainly, after so great a lapse of time 
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as five years and a half, it is wrong to keep up an injunction 
indefinitely without an offer on the part of the plaintiffs, or a 
requisition on the part of the Court, that a suit should be 
brought. And, thus viewing the case, the insolvency of the 
defendant becomes immaterial. Indeed, it is still more oppres- 
sive to a person in that situation, than if he were better off 
to hold over him an injunction indefinitely, although the plain- 
tiff will not, as he might establish his title at law, and turn the 
defendant out of his possession. 

The case has thus far been considered, as it 1s made by the 
plaintiffs themselves in the bill. The answer makes a case 
equally strong against the plaintiffs, tHough upon different 
principles. According to the answer the plaintiffs, it is true, 
could not maintain an action at law, as they have not the legal 
title, but it is in Morrison, the trustee. Therefore, the plain- 
tiffs had a right to come here in the first instance, if they had 
stated their case properly in the bill. But, then, if they rely | 
on that disclosure in the answer, they must submit to all the 
other consequences of that statement. The legal title is held 
by the trustee for the benefit of both the defendant and his 

vendees; and as between the defendant and his vendees, 
(320) as the legal title was purposely retained as a security 

for the purchase-money, the defendant is looked on in 
this Court as an equitable mortgagee, and as such had a right 
to enter into possession of the premises, as the means of com- 
pelling the mortgagor to pay the debt, or as the means of rais- 
ing it out of the profits of the estate. If, then, the interest of 
the Franklin Gold Mining Company was the subject of sale 
under execution, the plaintiffs bought subject to the same equity 
which affected the company (Freeman v. Hill, 21 N. C., 389), 
and, indeed, the answer states that they had distinet knowledge 
of all the circumstances. Therefore, as the defendant has the 
superior equity to be satisfied his debt for the residue of the 
purchase-money, he may avail himself of his right as equitable 
mortgagee, and of the legal title of the trustee, to retain the 
possession unless the plaintiffs will redeem by paying the prin- 
cipal, interest and costs, due him. We speak~thus upon the 
supposition that the debts secured in the defendant’s assign- 
ment to Morrison have been paid, and that the trust resulted to 
the defendants; which, though not positively stated, we. collect 
from the answer to be $0, as the defendant speaks of ‘the unpaid 
balance of the purchase-money being his own. As to the stock 
in the company, which the defendant was to have, we presume 
that is now nothing, as we understand from the circumstances, 
rather than from any particular statement in the pleadings, 
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that the company is one of the many broken companies or 
bubbles of its day, in which the stock is not worth a copper. 
But, for the money balance of the price, certainly, the defendant 
has a right, as the title is situated, to look to the property as 
a security, and, if so, his right is, to that extent, preferable 
to that of the plaintiffs. The circumstance that the defendant 
became a stockholder in the company, makes no diiference, 
for each stockholder has a capacity, an an individual, to con- 
tract with the corporation; and it does not appear that the 
stockholders were, by the charter, rendered personally lable 
for the debts of the corporation. It is true, also, that even as 
mortgagee In possession, the defendant might be. 
restrained from doing any act willfully to the destruc- (321) 
tion or detriment of the estate, as feeling ornamental 

trees, or making the mines runious by not keeping proper 
props, or removing rubbish or the like ; because the land is 
only a security to the mortgagee, and is considered in this 
Court as otherwise being the property of the mortgagor. But 
the mortgagee is doing nothing wrong in merely working the © 
mine, and thereby recetviny money to be applied in sinking | 
the mortgage debt. Such is the case before us, for the bill 
alleges no improper act in the defendant in the mode of work- 
ing the mine, but it is merely founded on the allegation that 
the plaintiffs have the title, and that the defendant is insolvent, 
and therefore can not answer the plaintiff’s damages arising 
from his trespass. But until the defendant’s debt has been 
paid, his insolvency can lay no foundation for stopping his: 
operations; because all his earnings are immediately accounted 
for as credits on the debt the estate owes him. So we think, 
in every pomt of view, the injunction should have been dis- 
solved. As legal owners, the plaintiffs ought to have brought 
suit at law long azo, and asked only for an injunction until a 
trial could be had. As mortgagors, or the assignees of a mort- 
gagor, or of one treated in equity as a mortgagor, they should . 
have filed their bill to redeem, and offered to pay the principal 
and interest due to the defendant. We speak in reference to 
the defendant William Davidson, to whose situation alone these 
remarks are applicable. 

As to the other defendants: Jane Dunn is in default in not 
answering, and this appeal brings up no question as to her. 
To the defendants, Sarah Davidson and Glenn, it 1s now 
immaterial what becomes of the injunction, as the lease to the 
former had expired before the motion to-dissolve. But they 
were entitled, for the foregoing reasons, to be let loose by a 
dissolution of the injunction; though not with costs, we. think. 
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For, notwithstanding the answer, we can not shut our eyes to 
the admitted facts, that. the original bill was filed on 25 
~ August, and between that day and 3 September, the 
(822) defendant Sarah Davidson, .a single daughter of the 
original defendant, and an inmate of his house, took — 
a lease for the premises; nor fail, as persons of common sense, 
to infer therefrom that the purpose was to enable her father 
to proceed in working the mine as he did before, only in her 
name instead of his own; especially as William Davidson ex- 
pressly states in his answer that he has been in possession 
ever since the sherifi’s sale, for his own use, as.entitled to a 
balance of the purchase-money out of the land. And we can 
not understand the equivocation, on which the defendants, | 
under such circumstances, can bring themselves to deny that, 
in taking the lease from Dunn, they had it as an object to 
evade the injunction. We can not doubt that it was an artifice 
in fraud of the process, and therefore we think that none of the 
defendants should be entitled to costs on the dissolution of the 
Injunction. 
_ This opinion will be certified to the court of equity; that 
further proceedings may be had in the cause accordingly.. 
Per CurraM. ORDERED ACCORDINGLY. 


Cited: Gause v. Perkins, 56 N. C., 179; Bogey v. Shute, ’ 
bY N. C., 177; Thompson v. McNair, 62 N. C., 124; Ragland 
v. Currin, 64 N. C., 857; Levenson v. Elson, 88 N. C., 185; 
Roper v. Wallace, 98 N. C., 81; Lumber Co. v. Cedar Co., 142 

N. O., 417, 


(328) 
. DAVID C. GUYTHER et al. v. JOSHUA TAYLOR et al. 


1. A testator, by his last will, bequests, among other things, as follows: 
“Tt is my will, that my negroes and stock be kept on the planta- 
tion, whereon I live, until my son Kinchen. attain the age of 2] 
years. Item—I give to my son Joshua, $1000, to be raised from 
the farm. Item—TI give and bequeath to my three daughters, Maria 
A. Guyther, Harriett Jane Taylor, and Charity D. Taylor, and my 
son Kinchen, to be equally divided between them, my negroes, when 
my son Kinchen: arrives at the age of 21 years. Item—It is my 
will that the residue of my estate of every description, belong to 
my son Kinchen Taylor’: Held, that the three daughters and the 
son took vested and equal interests under the bequests of the ne- 

. eroes. | | — 
2. In construing 'a bequest, there is a leaning always in the Court toward 
vesting, if the expression be ambiguous, and the intention doubtful. 
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3. In respect to gifts of personal estate by will, the law is, that the word 
when, is a word of condition, and imports, that the time “when” 
the legatee is to receive the bounty, is of the essence of the dona- 
tion, unless there be some other expression to explain it, or some 
provision in the context to control it. 


4. A direction in the will, making a disposition of the property el the 
time specified, is such a provision as will control the general rule. 
So, also, the expression in the will, “to be equally divided between 
them,” is equivalent to the expression, “payable,” or “‘to be paid,” 
in explaining the words “when,” ete. | 


Cause removed from the Court of Equity of Marrr, at the 
Fall Term, 1844, having been first set for hearing. 

The following ‘facts appear from the pleadings 

Kinchen Taylor, the elder, made his will 6 N ovember, 1836, 
and therein devised and bequeathed as follows: 

“It is my will that my negroes and stock shall be kept on” 
the plantation whereon ,I live, until my son Kinchen attain the 
age of 21 years. 

Pay give’ to my two daughters, Harriet Jane Taylor and 
Charity D. Taylor, my piney woods tract of land, contamnne 
776 acres. 

Ee give to my sori Joshua, $1,000, to be raised from the fata, 

“IT give to my son, Kinchen, ‘the ‘house and plantation 
whereon I now live, ‘and the rest of my landed estate. (824) 

“I give to my grandson, John M. Guyther, one negro 
boy named Bob. 

“TT give and bequeath to my three daughters, Maria A. 

Guyther, Harriet Jane Taylor and Charity D. Taylor, and my 
son, Kinchen, to be equally divided between them, my negroes, 
when my son Kinchen arrives to the age of 21 years. 

“It is my will that the residue of my estate of every degerip- 
tion belong to my son Kinchen Taylor. 

“Lastly, I nominate my son Joshua, and David CO. Guyther 
my executors, and authorize them to keep the negroes and 
stock on this my mansion plantation, in such manner as they 
may think best for my heirs.” 

By a codicil, dated 1 January, 1837, the iene ee that 
his three younger ‘children, . Harriet J ane, Charity D. and 
Kinchen, should be’ handsomely supported by the executors, 
out of his estate; and he gives to his daughter, Eveline B. 
Jones, five dollars. 7 
a) oshua Taylor, alone, took probate of the will, and in 1839 
a bill was filed against him by the other children, except 
Mrs. J ones, upon the grounds of his mismanagement of the 
estate, and. apprehended insolvency, upon which a recelver 
was appointed, in whose hands the estate has ever since been, 
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under the direction of the Court. Tt appears that the profits 
of the plantation, on which the testator resided, and on which 
his slaves: have been kept and worked, since his death, have 
not been sufficient to educate and maintain the three younger 
children, and discharge the legacy of $1,000 charged thereon 
in favor of Joshua Taylor, the executor, but a balance is still 
due to him. 

On 27 April, 1844, Kinchen Taylor, the son, , arrived at full 
age, and the daughter, Charity D., was then living, she having 
intermarried with William T. Powell. Before that day, how- 
ever, Mrs. Guyther had died, and her husband, David C. Guy- 
ther, administered on her estate, and Harriet Jane had also 
died, having previously married John H. Dawson, who adminis- 

tered on her estate. Upon the arrival of Kinchen Tay- 
(825) lor, the younger, at full age, the parties severally filed 

petitions in the eause for a division of the slaves; 
Guyther and Dawson, as administrators respectively of their 
wives, Glaiming that they were entitled to one-fourth each, as 
a vested interest in their wives; and Powell and wife insisting 
that the gift was contingent to ‘those who might be alive when 
Kinchen came of age, and claiming that the. whole was to be 
equally divided between those who ‘should then be living, and, 
therefore, that Mrs. Powell is entitled to one-half, and Kinchen 
Taylor to the other; while Kinchen Taylor insisting, also, that 
the gift was contingent, as above, insists further, that neither 
of the donees can claim. more than an equal share or fourth 
part of the slaves, by virtue of the clause in which the slaves 
are particularly siven, and, therefore, he claims that the shares, 
which have fallen in by the death of Mrs. Guyther and Mrs. | 
Dawson, belong to him as residuary legatee. 


Badger & Whitaker for the plaintiffs. 
J. H. Bryan for the defendants, K and J. Taser: 


Rurrin, C. J. The rights of the parties depend upon the 
question whether the gift of the negroes was contingent. If 
the will gives a vested interest, then each of the four children 
was entitled to a share, and the shares of those dying before 
Kinehen came of age, were transmissible to their representa- 
tives. It is insisted that this was a contingent gift, chiefly on 
the strength of the word when, which, it is satd, as the clause 
is framed, refers to the gift and not to the division of the 
negroes. It is no doubt the law, in respect to gifts of personal 
estate by will, that the word * when,” like “at? or “ah 18a 
word of condition, and imports that the time “when” the legatee 
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is to receive the bounty, is of the essence of the donation, Gules 
v. Hranks, 17 N. C., 541, unless there be some other expression 
to explain it, or ‘some provision in the context to control it. 
It is well settled for example, that if there be a gift of a sum 
of money “to be paid” to “A,” at a particular period, or when 
B shall come of age, the words “to be paid” control the 
expressions of contingency, by shewing that they were not used 
in that sense, but only to mark the period, at which 

the enjoyment would begin. The same effect, it would (327) 
seem, must be allowed to the words of this will, “equally 

to be divided between them,” provided when is to be referred 
to these latter words, as denoting the time merely, at which 
the testator intended each child to have his or her share in 
severalty, and not to the words, “I give and bequeath,” in the 
previous part of the sentence, so as to denote an intention that 


the gift itself was made only ‘when the son should come of age. 


We do not perceive a distinction, to this purpose, between 
“equally to be divided” and “to be paid” or “payable.” But 
upon the clause of this will, by itself, it is really not easy to 
say, to which the testator meant to refer the time, the gift, 
or the division. The sentence is not only ungramumatical, but 
is inaccurately and clumsily expressed. The ‘ambiguity arises 
from the position in. the sentence of the subject of the gift, 
“my negroes”; and it seemis impossible to speak with any cer- 
tainty as to the intention on this point, looking only at the 
words here used. But there is a leaning always in the Court 
towards vesting, if the expressions be ambiguous, and the inten- 
tion doubtful. Stuart v. Bruer, 6 Ves., 529; Srtwell v. Ber- 
nard, 6 Ves., 522. 
_ There are also other provisions in the will, and ather con- 
siderations, which strike us as fortifying the construction that 
these are vested interests. In the first place, there is an appar- 
ent intention to put all four of these children upon an equality 
in respect of the negroes. They are to be equally divided be- 
tween them. Now, it seems difficult to suppose that the testator 
meant the legacy ‘of Mrs. Guyther to fail by her death, and, 
indeed, that he: did not mean the contrary, as she was. then 
married and had at least one son, to whom his grandfather 
gives a negro. If the words were clear, it is true that circum- 
stance could not control them; but, upon an ambiguous sen- 
tence, it is quite material to aid in fixing upon the one intention 
of the other. With respect to his unmarried children, he 
might not have adverted to the probability of their marriage, 
having i issue, and dying before Kinchen ¢ame of age. But he 
. could “hardly overlooked the probability of. Mrs. Guyther’s 
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(328) death before that event, and leaving a child or children, 
or have intended, in case she should, that her family 
should be altogether unprovided for. But when it is observed, 
that the gift of the negroes is not to the four children jointly, 
nor by a general description, under which such of them, as 
should be living when Kinchen came of age, would be entitled 
to take the whole, but is to the four, nominatim, equally to 
be divided between them, so that, in no event, could any. one 
of them receive more than a share, viz: one-fourth, under that 
clause, Johnson v. Johnson, post, 426, the reasons for holding 
the legacies to be vested, become much stronger. For the effect 
of holding otherwise, would be to entitle Kinchen, by virtue 
of the gift of the residue, to the shares of those thus dying; _ 
which would be in opposition to the apparent equality intended 
between him and his sisters, at least as to this fund. But that 
is not all. The construction would produce this absurdity; 
that, if Kinchen should die while an infant, then his own 
share of the negroes, which, upon the argument for him, the 
testator intended should be contingent, and not belong to him 
unless he lived to be 21, would nevertheless fall into the residue, 
and, as to that no contingency is annexed, would in that form 
be a vested interest.. That would render the gift of Kinchen’s 
fourth part of the negroes, at one and the same time, by one 
clause in the will contingent, and by another clause, vested; 
which can not be supposed. He clearly has a vested interest 
by virtue of the gift of the residue, and, therefore, it must be 
taken—to avoid the absurdity pointed out—that the testator 
intended that he should have a vested interest by the clause 
giving the negroes specifically; and if, by that, he acquired 
such an interest, then the others must, by the same clause, 
have a vested interest also; for, in that part of his will, the 
testator puts the four on the same footing precisely. To those 
considerations, arising out of the particular provisions of the 
will, is to be added another important one; which is, that the 
testator disposes of his negroes until the period at which they 
are to be divided, and, consequently, the whole subject corpus, 
ig given away for different purposes; so that the interest 
(329) given to the children are in the nature of remainders, and 

| the term “when,” though generally a word of condition, 
marks in this case only the commencement of the remainder. 
The cases upon the subject are collected and well explained 
by 1 Roper Legacies, 392. Here, besides maintaining the 
children, the sum of $1,000 was to be raised for Joshua Taylor; 
and, that the testator judged rightly, that it would require at 
least the whole period to raise that sum out of the profits of 
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the estate, is proved by the event. It is not yet all raised; 
and we may therefore fairly presume that the sole purpose 
in not directing an immediate division of the negroes. among 
the four donees, was, by keeping them together, to raise the 
pecuniary legacy to Joshua, after maintenance to the children; 
and, if so, the rule is to consider the gift to be immediate, 
though, being in the nature of a remainder, it 1s not to be en- 
joyed until a particular period; by which time the testator 
expected the purpose he had in view would be effected. Upon 
the whole, therefore, we are of opinion that we shall best 
effectuate the testator’s intention, though very. obscurely 
expressed, by holding those to be vested interests, and, conse- 
quently, that each of the children, or their respective adminis- 
trators, is entitled to one-fourth part. The decree must be, 
therefore, that the balance due to Joshua Taylor for his legacy, 
and the expenses of the estate, including the costs of this suit, 
be raised out of the negroes, and those that remain, be divided 
as here directed. : 


Per CURIAM. - DECREED ACCORDINGLY. 


Cited: Owen v. Owen, 45 N, C., 126; Poindexter uv. Gibson, 
54 N. C., 48; Hathaway v. Leary, BB ON. C., 266; Devane v. 
Larkins, 56 N. C., 380; Sams v. Smith, 59 N. C., 350: Sutton 
v, West, 77 N. C,, 341; Elwood v. Plummer, 18 N. C., 395; 
Hooker v. Bryan, 140 N. C., 405. 


| (330) 
CELIA JOHNSTON v. THEOPHILUS EASON et al. 


® 

1, Every trustee for sale is bound by his office to bring the estate to a 
sale, under every possible advantage to the cestui que trust; and, 
when there are several persons concerned, with a fair and impartial 
attention to the interests of all conecrned. 

2. He is bound to use not only good faith, but also every requisite dili- 
gence and prudence, in conducting the sale. 

3. If such trustee’ is wanting in reasonable diligence in conducting the 
sale, as if he contracted under ¢ircumstances, shewing haste and 
improvidence, or so manage the sale as to advance the interest of | 
one of the parties, to the injury of another, he will be personally 
liable to make good to the party, suffering for his misconduct, the 
amount of his loss. 

4; Nor will equity, in such a case, assist a purchaser, however innocent, 
in compelling a conveyance of the title. 

5. When a trustee sells at auction, he must make due advertisement, and 
give due notice to the parties interested. Otherwise the sale will 
be ayOneed: . 
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This cause, having been set for hearing upon the bill, 
answers and depositions, was transmitted by consent of parties 
from the Court of Equity of Epexcomssr, at the Fall Term, 
1844, to the Supreme Court. 

The following facts appear from the pleadings and depo- 
sitions and exhibits filed in the cause. | 
- The plaintiff complains, that in 1829, she sold to Thomas 
Low a tract of land, the boundaries of which are set forth 
in her bill, for the sum of one hundred and fifty dollars, 
secured by four bonds, each for $37.50, payable at different 
times; that in order to assure the plaintiff the price of the 
land, the said Low executed a deed of trust to the defendant, | 
Theophilus Eason, for the land, with the usual provisions for 
the sale thereof, upon his failing to pay off and discharge said 
bonds; that at the time this deed of trust was delivered to the 
defendant, Theophilus Eason, she delivered to him the said 

bonds given for the price. She further alleges, that soon 
(331) thereafter, Thomas Low removed from this State, tak- 

ing with him all his property, and leaving but the land 
to satisfy her claim, and that the whole of the said claim 1s 
still due, except $15 paid by Low before he went away. She 
further charges that in June, 1841, she notified the trustee, 
Eason, in writing, to sell the land and discharge the debt, 
or she would proceed against him to compel him; that 
to this notice she received no answer, and that she had several 
times before requested him to do so. In August following, she 
wen to Tarborough to see counsel and institute proceedings 
against the said trustee, when she learnt that he had sold the 
land the preceding Saturday, to the other defendant, his son, 
for seven dollars. She charges the sale was fraudulently made 
for the purpose of defrauding her of the land; that but six. 
persons were present, the two defendants, a man by the name of 
Russ, who had been put upon the land by the trustee as his 
tenant, a man by the name of Eason, a relation of the defend- 
ants, and two other individuals, who were her neighbors, who 
were that morning invited by the defendant, Theophilus Eason, | 
neither of whom had heard of the sale until so invited; that 
she resides within two miles of the place, where it is said the 
sale took place, but had never heard of it, nor was she ever 
notified by the trustee of his intention to sell—if he had done 
so, she would have attended and bid the amount of what wag 
due to her, as advised by her counsel. She charges that the 
defendant, Thomas Eason, holds the land as her trustee, sub- 
ject to the performance of the trust in the original deed of 
trust; and prays that the land may be sold under an order of 
the Court, for the payment of what is due to her, or that the 
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trustee, Theophilus Eason, may be decreed to account with 
her for the full value of the land. , 

- The defendants in their answer admit the sale of the land, 
by the plaintiff to Thomas Low, at the price specified, and 
the execution of the deed of trust for the purposes therein 
set forth. 

The defendant, Theophilus Eason, alleged that three of the 
notes or bonds given by said Low ‘to the plaintiff, were, by 
her, transferred to him, to secure a debt which she owed 
him, to the amount of $70 or $80 in the year 1832; (332) 
that he made the sale at the request of the plaintiff, 
having received from her a written notice so to do, and that 
he sent her word, by her messenger, that he would do so. He 
further alleges that he advertised the sale at three different 
puble placcs in the county of Edgecombe, where the land lies, 
to wit, at Daniel’s store in Stantonsburg, at Otter Creek meet- 
ing house, and the court-house in Tarborough; that on the day 
of sale, to wit, the Saturday before the August term of Edge- 
comb County Court, according to the advertisement, he exposed 
the land for sale, on the premises, at one o’clock, when his own 
son, Thomas, the other defendant, became the ‘highest bidder 
at seven dollars and sixty cents. He further avers that he 
took all necessary steps to make known the time of sale; and 
that the land was not worth what the plaintiff owed him. 

The defendant, Thomas Eason, denies all fraud, so far as 
he was concerned, in the manner of making the sale, and 
believes it was fairly conducted, and that he is a bona fide pur- 
chaser. 

A general replication was taken to the answers, and the 
cause was set for hearing and sent to this Court to be heard. 

The deposition of John Evans states that he knows the land 
in dispute, that it is worth one dollar per acre; that, at the | 
time of the.sale, he lived within two miles and a half of the 
land, and never heard of the sale, and that the plaintiff lived 
with him at the time. _ 

Bryant Hvans knew the land, and the time of sale; lived 
within one hundred yards of the ‘land for fifteen years, and did 
so at the time it was sold; heard nothing of the sale until the 
evening of the day on which it took place. Some years since, 
he purchased one-half of the land from Theophilus Eason, at 
the price of $50; took a deed from him, and gave his note or 
bond for the price. Afterwards learning from the plaintiff 
that she was interested in the matter, and dissatisfied, he sur- 
rendered up to the defendant, Theophilus, the deed he had 
received from him, and took back his note. 
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_ Benjamin Strickland lives about two miles from the 
(333) land and did not hear of the sale until three or four 
days after it was made. 

William S. Duggan. In the summer of 1841, at the sent 
of Theophilus Eason, he.went with him and his son, Thomas, 
to Stantonsburg, for ‘the purpose of seelng the former put up 
an advertisement to sell the land. He did see the defendant 
set up an advertisement for the sale of the land at the store of 
Daniel and Rountree in that place. After night, he and Roun- 
tree went out with a candle’to see the advertisement, and it 
was gone; and after that he and Theophilus Eason left Stantons- 
burg together. The next day he went with the other defendant, 
and saw him put up an advertisement for the same purpase at 
the course-house door in Tarborough, and another at Otter’s 
Creek meeting house; that Tarborough is twenty-two or three 
miles from the land; Otter’s Creek meeting house about ten, 
and Stantonsburg about six or seven. He further states that 
Oak Grove is a very public place, and is about one mile and a 
half from the land. | 

Nathan P. Daniel is one of the firm of Daniel & Rountree, 
at Stantonsburg, and lived there in the summer of 1841; saw 
no advertisement for the sale of the land at that place or any- 
where else. 

Abner Tyson lives about a mile and a half from the land; 
heard nothing of the sale until the morning of the day, on 
which it took place; on that morning, the two defendants came 
to his house, told of the sale, and asked him to go; he did so; 
on the way, ‘Lawson Eason and Geralders Simms joined them, 
and they went on. When.they got there, the land was put up: 
to the highest bidder, and bought by Thomas Hason at seven 
dollars and sixty cents—no other persons there; and the land 
not worth more than fifty cents per acre. 

John M. Barnes lives scarce a mile from the land; heard 
nothing of the sale for several days after ; thinks it worth one 
dollar per acre. 

fichard Howcott lives within about one mile and a half of 
the land;,did not hear of the sale until some days after 1t. 

took place. 
(334) Benjamin Moore lives within three- -quarters of a mile 
of the land, and never heard of the sale until it was over. 
The depositions of W. 8. Duggan and Jonathan Eason and 
Elkamy Bailey proved, by the former, the putting up the 
advertisements, as stated by him in his other deposition—by 
the second that he had heard the plaintiff say the land was 
Theophilus Eason’s; and by the last, that she said, some eight 
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or ten years before the deposition was taken, that Theophilus 
Eason had paid for her sixty or seventy dollars, and she had 
given up the land to him—and does not think the land worth 
more, 


B, F. Moore for the plaintiff. 
J. H, Bryan for the defendant. 


Nasu, J. It is impossible to read this testimony, without 
being entirely satisfied that a gross fraud has been attempted 
by these defendants, in the pretended sale of this land. The 
land in question was conveyed by Thomas Low to the defend- 
ant, Theophilus: Eason, in trust, for the purpose of securing 
to the plaintiff the money due to her from Low, for the purchase 
of the land; and the securities taken by her, as she alleges 
were at the same time delivered by her to Eason, for the pur- 
pose of being in his possession, when the sale should be had. 
Twelve years after this, the land was sold at public auction, 
as it is alleged by the defendants, and Thomas, the son of the 
trustee, became the purchaser, at the price of $7.60. Every 
trustee for sale, is bound by his office to bring the estate to a 
sale, under every possible advantage to the cestw: que trust. 
Dowes v. Graysbrook, 3 Mer., 208; and, when there are several 
persons interested, with a fair and impartial attention to the 
interest of all concerned; Ord v. Noel, 5 Mad., 440. Hunt v. — 
Bass, 17 N. C., 292. He is bound to use, not only good faith, 
-but also every requisite degree of diligence and prudence, in 
conducting the sale. If he is wanting in reasonable diligence 
in the management of the sale, as if he contract under cir- | 

- cumstances, shewing haste and imprudence, or so man- 
(835) age the sale, as to advance the interest of one of the _ 
parties to the injury of another, he will be personally 

liable to make good the party, suffering from his misconduct, 
- the amount of his loss. Lewin on Trusts and Trustees, 22 
Law Lib., 186. Pechell v. Fowler, 1 Anstr., 550. Nor will 
equity in such a case assist a purchaser, however innocent, in 
compelling a conveyance of the title. Ord v. Noel, per Sir 
John Leach. Where a trustee sells at auction, he must make 
due advertisement, and give due notice to the parties interested. 
Thus, in a mortgage deed, with a power of sale, it appearing to 
the Court that the power was limited to a trustee, and that the 
mortgagor had not been apprised of the sale, Ser John Leach 
granted an injunction to stay the sale. He observed, it was the 
duty of the trustee to attend equally to the interest of both 
cestuis que trust, and apprise both of the intention of selling, 
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that each might pa the means to procure an advantageous’ 
sale. Anon case, 6 Mad., 10. Im this case, according to the 
testimony, there was not only a want of good faith in the trus- 
tee, amounting to actual fraud, but, according to his own state- 
| ment, a degree of negligence and want of prudence, if he were 
acting honestly, that would make him answerable to the plain- 
tiff. He alleges that he caused advertisements to be put up, 
at three different public places. The one at Stantonsburg was 
put up by hin, and, that night, before he left there, it disap-_ 
peared, and thie was six or seven miles from the land, but the 
nearest place to it at which the advertisement was put up. The 
other two places were distant from the land, the one ten, and 
the other twenty-two or three miles. William 8. Duggan, the 
witness who saw the advertisement put up, tells us that Oak 
Grove was a very public place, and not more than a mile and a 
half from the land, and the defendants do not pretend that any 
advertisement was put up there. Why was this omission? It 
the object was to apprise those, who would be most likely to 
purchase, the neighbors, would not a notice have been put up 

where it was most likely to come to their knowledge? So 
(836) far from this being the desire of the defendants, the 

notice nearest to the land disappears the night after it. 
was posted up, nor did any one, as far as is disclosed by the tes- 
timony, except Duggan, ever see it. Mr. Daniel, one of the 
partners in the store, and who was there at the time, swears he 
never saw it. The neighbors are examined, one living within 
_@ hundred yards of the land, another within three-quarters of a 
mile, and none more than two or two and a half miles, and not 
one of them ever heard of the sale until it was over. Mr. 
Evans, who lived within one hundred yards of the land, had 
actually, some time before that, made a contract with the trus- 
tee for the purchase of one- ‘half of the land, for fifty dollars, 
but subsequently rescinded. How many persons were present? 
Altogether six: the two defendants, Lawson Eason, a relation . 
of theirs, Russ, the tenant of the trustee on the land, and Mr. 
Tyson and Mr. Simms. Mr. Tyson had never heard of the sale 
until that morning. When they got to the land, it was put up 
to sale, and bid off by Thomas Eason, the son of the trustee, 
for $7.60. If the trustee had intended to act with good faith, 
upon finding so few persons in attendance, and so little bid for 
the land, he would, as it was clearly his duty to do, have ad- 
journed the sale. In addition to all this, the defendant, The- 
ophilus, tells us in his answer that the plaintiff owed him 
between $70 and $80, and this land was the only fund out of 


which he expected to get paid; and yet, he waar the Court to | 


264 


N.C]. DECEMBER TERM, 1844. 


Seg a i i ep — 


THOMPSON v. NEWLIN. 


believe that the sale to his son for $7.60- was an honest one. 
The plaintiff charges that the trustee never gave her any notice 
of the intended sale, and that she never heard of it until she 
went to Tarboro, which was the week after; and the trustee 
does not pretend to say he did give her notice; he only alleges, 
that, in answer to her notice, which was in June, he sent her a 
‘verbal message he would sell the land before court, and, in evi- 
dence that she knew nothing about it, the individual with whom 
she lived swears he heard nothing of the sale until 1t was over. 
We are satisfied, from the whole case, that the trustee was not 
guilty alone of such negligence and want of care, as 
would render him lable to make good to the plaintiff (337) 
. such injury as-she would have sustained, if the sale had 
been effectual, to convey the title, but we see so much of trick 
and contrivance, as satisfies us that the whole was a base fraud. 
There must be a decree for the plaintiff, declaring the sale 
made by the defendant, Theophilus Eason, fraudulent and void. 
The defendant, Theophilus Eason, claims to be a creditor of 
the plaintiff, for the sum of seventy or eighty dollars. He is at 
liberty to have an account taken by the Master of what the 
plaintiff does owe him. 


Perr CurIAM. . DECREED ACCORDINGLY. 


Cited: Woody v. Smith, 65 N. C., 118; Hinton v. Pritch-- 
ard, 120 N. C., 3; Woodcock v. Merrumon, 122 N. C., 738. — 


(338) 
JOSIAH THOMPSON et al. v. JOHN NEWLIN, Exr., Ete. 


1. A testatrix bequeathed certain slaves to A, without mentioning any 
trust to be attached to the bequest. The next of kin of the testa- 
trix filed a bill against A, alleging that the slaves were bequeathed 
to A on the unlawful trust that he should permit them to reside in 
this State and enjoy their actual freedom, while he was to be only 
a nominal master; and the bill stated some circumstances to justify 

this belief, and particularly that A was a member of the Society of 
Friends, and could not conscientiously hold slaves. The defendant 
demurred to the bill. 


Held,’ that the demurrer should be overruled and the defendant be 
decreed to answer, whether the gift was an absolute one to him, or 
whether it was in trust, and if so, what was the object of the trust. 

2. If the trust was unlawful, as alleged in the bill, then A, who was also 
the executor of the will, was a trustee for the next of kin, and must 
disclose the facts, so that the Court may give them their proper 
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remedy. If it was on a lawful trust, the Court has a right to know 
it, that the execution of the trust may be decreed. 


3. An express agreement between the testatrix and the donee in the will 
is not required to establish a trust on his part. An understanding, 
or belief and expectation, by the testatrix that the donee would not 
hold these negroes as slaves beneficially, and that he either assented 
thereto, or by his silence induced her, and intended to induce her, 
to think that he meant to comply with her view, are sufficient to. 
constitute him a trustee, 


4, A demurrer, unlike a plea, must be overruled in re unless it be good 
in its full extent. If it cover too much, as if it be to the whole bill, 
when the plaintiff is entitled to discovery or relief upon some part, 
it must be overruled; for it can not be held bad in part and good in 
part. 


This was an.appeal from-an interlocutory order of the Court 
of Equity of Oranes, at the Fall Term, 1844, his Honor, Judge 
Pearson, presiding, by which the demurrer filed by the defend- 
ant to the plaintiff’s bill was overruled, and he ordered to 
answer. 

The following is the case presented by the pleadings: 

The bill was filed by the next-of-kin of Sarah Free- 

(339) man, deceased, late the wife of Richard Freeman; and 
states that by her marriage settlement she was entitled 

to her separate use to a considerable number of slaves and other 
personal estate, consisting of money and debts, and other things 
to a considerable value; that she wished and intended that, after 
her death, her slaves should not serve any person in a state of 
servitude, but should be freed or held by some person in a state 
of qualified slavery, and have all the other parts of her personal 
estate. The bill states, that the defendant, Newlin, is a mem- 
ber of the religious society called Quakers, and that all the 
members of that society are opposed, and that the defendant 1s 
opposed, upon a religious principle, to slavery, and that the 
defendant will not hold slaves as property and for his own use; 
and that he had taken an active agency in procuring the manu- 
mission of slaves and had taken conveyances of slaves absolute, 
apparently, but had suffered such slaves to enjoy the privileges 
of freemen. The bill then states, that the testatrix well knew 
the said Newlin and the religious principles above mentioned 
of himself and the other members of his religious society, and 
that, in fraud of the slaves of the State and the public policy, 
she made her will, and therein bequeathed to the said Newlin 
all her slaves and other estate, but with the intention and under- 
standing that the said Newlin should hold the negroes, not for 
himself, but for their own benefit and. advantage, and for the 
purpose of their enjoying a qualified freedom, and: that he 
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should hold the residue of the estate in trust for the said negroes. 
The bill also states that the plaintifis contested the probate of 
the will, and that, upon the trial of the issue, devisavit vel non, 
the present defendant proved, as a part of his case in support of 
the instrument, that the testatrix had declared the intentions 
above mentioned as to her slaves after her death, and that she © 
knew that he was a Quaker, and designed to bequeath the said 
__slaves to a member of that society, who would not hold them as 
slaves, and therefore gave them to him. | 

The bill then charges that the bequests of the will were made 
upon a trust for the benefit of the slaves themselves, and 
that they might be kept here in a state of qualified (340) 
slavery, and should have the benefit of the other parts -_ 
of the personal estate, and that such a purpose was unlawful 
and contrary to the policy of the State, and that a trust of the 
slaves and other personal estate results to the plaintiffs, as next- 
of-kin. The bill, therefore, prays a discovery, an account and 
relief, a 

The defendants put in a general demurrer to the discovery 
and relief for want of equity. | . 
Upon the argument of the demurrer, his Honor held that 

Freeman, the husband, was a necessary party; and, also, that 
the allegation, and an interrogatory founded thereon, “that the , 


. .defendant had taken an active agency in procuring the manu- 


mission of slaves, and had taken conveyances of slaves, absolute, 
apparently, but that such slaves were to enjoy the privileges of 
freedom,” was impertinent, and that the defendant was not 
bound to answer thereto, because it would subject him to prose- 
cution and penalties. But the Court allowed the plaintiff to 
amend the bill by making Freeman a party, and by striking out 
the allegation and interrogatory above mentioned, upon the pay- . 
ment of all.the costs up to that time. And then the Court 
overruled the demurrer, but allowed the defendant an appeal 
to this Court. | 


Badger for the plaintiffs. 
J. H, Bryan for the defendant. 


Rurrin, C. J. The Court is of opinion that the demurrer 
was properly overruled. The bill charges a bequest upon a 
secret trust for the benefit of the slaves; and the defendant must 
answer as to the truth of the charge. If the trust was expressed 
upon the face of the will, being against the public policy, the 
Court would hold that it was void, and that a trust resulted to 

the next-of-kin. Haywood v. Craven, 4 N. C., 360. The same 
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consequence follows, if it can be collected or implied from any 
incidental expressions in the will or deed. Huckaby v. Jones, 
9 N. C., 120; Stevens v. Hly, 16 N. C., 4938; Sorrey v. 
(341) Braght, 21 N. C., 118. The doctrine of the Court is 
well settled to be, that slaves can only be held as prop- 
erty, and deeds and wills, having for their object their emanci- 
pation, or a qualified state of slavery, are against public policy, 
and a trust results. Since the Act of 1830, Rev. St., ch. 101, 
it is not unlawful to bequeath or convey slaves for the purpose 
of being removed out of the State in a convenient time, and 
emuncipated there, and kept away from the State. Cameron 
v. Commissioners, 36 N. C., 4386. But it can not be supposed 
upon this bill, that such was the purpose or nature of the trust 
here; for there is no allusion to the removal of the slaves to be 
emancipated, but, on the contrary, it is charged that they were 
to be held by the defendant, nominally as their’s, to evade the 
law, but really for the benefit of the slaves themselves; which 
imports that the purpose was not to send them abroad for eman- 
cipation there, but, rather, that they should remain in this 
State. But, if, in truth, the trust was to send them out of the 
State, and the defendant intends to do so, and will submit to 
do so under the direction of the Court, and will enter into the 
- obligations, which the law requires, that they shall not return, 
then let him thus answer, and that will terminate the plaintiff’s - 
claim. But upon the supposition, that the trust was that the 
slaves should be kept here, in which case the defendant could 
not carry them away without a breach of trust; or that it was, 
that they should be removed, and the defendant declines remov- 
ing them, or declines securing the public against their return, 
then it is manifest that there is a resulting trust for the plain- 
. tiffs. For the defendant, having taken them upon a trust, can, 
under no circumstances, hold them with a good conscience, or -be 
allowed by the Court to hold them, as slaves for his own. use. 
The testatrix gave them to him with no such purpose, but upon 
trust. Therefore, he holds as trustee at all events, and the only 
question is, for whom does he hold? - Not for the slaves, because 
that the law forbade him to do. It follows that he holds for 
the next-of-kin. | | | 
But the trust 1s not expressed directly in the will, nor is there 
| anything said in that instrument or any other, as alleged, 
(342) by which it appears by implication; and the question is, 
whether the defendant shall be obliged to discover it? 
We have no doubt that he must. Both upon principle and 
authority, it is clear that he must be required to answer ag to 
the fact, because, if he admits it, the same duties of conscience 
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are unquestionably established against him, as if the trust was 
express on the face of the instrument. The law will not allow 
itself to be baffled, and its policy evaded, by secret agreements, 
the very objects of which are to defeat the law itself. There- 
fore, a legatee must say, whether he took the property for him- 
self, as his property in the beneficial sense of the term, and not 
in the hollow and delusive sense of a mere legal title, in trust 
for some other person or purpose forbidden by law. It is said 
that compels him to make a discovery, by which he forfeits the 
property conveyed to him by the will. But that is a mere play 
upon words; for, in the view of this Court, 1f he took upon a 
trust, no matter what, he has no property in the thing, but 
merely holds it as the property of another, the cestui que trust. 
He forfeits nothing, therefore, unless every trustee may be said 
to forfeit what the Court compels him to convey, in execution 
of the trust assured by him. The question is not, now, as to 
the evidence, by which a secret trust may be established against 
a party, who denies it by his answer, but is merely whether the 
party may be called on to say yes or no to the charge of such a 
trust. The defendant does not even plead that the gift is abso- 
lute upon the will; in which case, indeed, his plea would not 
be allowed, peremptorily, but only suffered to stand for an 
answer, with liberty to except. Strickland v. Aldridge, 9 Ves., 
516. But he demurs and admits the facts for the purposes of 
a decision, whether, if they be true, the plaintiffs can have a 
decree. Now, if all this bill be true, there can not be a doubt 
that the plaintiffs are entitled to the relief they ask; and, there- 
fore, the defendant must cither-admit or deny the truth of the 
charges. That the Court will enforce such secret trusts, where 
they are not unlawful, and will, when they are void in law, 
declare them so, and decree a resulting trust for the heir 

er next-of-kin, has been long established. We have had (343) 
a recent instance of the former kind before us, the case 

of Cook v. Redman, 17 N. C., 623, in which we held that a pri- 
vate promise, made to the testator by a legatee to hold in trust 
for another person, was binding and would be enforced; and, 
indeed, that a promise was not necessary, but that a silent assent 
to the known wishes of the testator was sufficient to raise the 
trust. So in respect to devises upon a secret trust for a charity, 
void under the mortmain acts, it is established doctrine that 
they shall be declared void by the Court, upon the admission of 
the answer, for nemo potest facere per obliquwum, quod non pro- 
test facere per directum. Boson v. Slatham, 1 Eden, 508; 1 
Cox, 16. The question was much discussed” before Lord Eldon 
in Muckleston v. Brown, 6 Ves., 52, and the result was, that he 
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said the Court would compel persons to discover secret agree- 
ments, made with a view to evade the provisions of the acts, 
and require devisees to answer, whether they took the estate, as 
they legally could not do, for charitable purposes. And in 
Strickland v. Aldridge, the devisee was required to answer a 
bill, charging such secret trust, by way, simply, of allegation, 
without stating an inference of it from the will, or any other 
writing, or any evidence of it. These authorities come fully 
up to the present case, and, indeed, the last goes beyond it. For 
here the bill does state several strong facts, as evidence of the 
trust, which convey forcibly to the mind a clear impression that 
there must have been some agreement to the effect charged, or 
that there was some understanding or belief and expectation by 
the testatrix, that the defendant would not hold these negroes as 
slaves beneficially, and that he either assented thereto, or by his 
silence induced her, and intended to induce her, to think that he 
meant to comply with her views. It is, for example, stated, 
what we believe is notoriously true, that it is an article of reli- 
gious faith among that respectable society, called Quakers, that 
_ it is wrong to hold persons in slavery; that the testatrix knew 
that, and also well knew the defendant, and that he was a mem- 
ber of that society, and was conscientiously scrupulous of hold- 

ing his fellow-men in slavery for his own benefit; and it 
(344) is thence inferred, that the testatrix made these bequests 

to him for that very reason, because she wished and 
expected that he would hold the negroes in a state of quasi free- 
dom. And it is charged, in support of that inferrence, that, 
upon the trial of the contest about the probate of the will, the 
present defendant proved that the testatrix had those intentions, 
and made declaraions of that import. Now, although such 
expectations and intentions of the testatrix do not make an 
express declaration of the alleged unlawful trust, yet, it is clear, — 
as Lord Eldon said in Strickland v. Aldridge, that a trust would 
be created upon the principle on which the Court acts as to 
fraud. For it would be a clear fraud on the testatrix to suffer 
her to suppose that the defendant, who understood her wishes, 
would carry them out without her inserting the directions in her 
will, and then to set. up the will as an absolute gift, not coupled 
with any trust whatever. Therefore the defendant must answer 
to all those cireumstances, in order that 1t may be seen whether 
he is not practising an imposition on the testatrix in the first 
place; and then, in the next, he must answer to the alleged pur- 
pose in both of them to evade the law of the country and its 
policy. And it is 6bvious that, if the principles of this gentle- 
man are as alleged, and he has reason to believe from that, or 
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the other circumstance of her declarations as srowed on the 
trial, that she really expected him not to keep these negroes in 
servitude as his own slaves, it would require a very plain, posi- 
tive, and unevasive denial of such undertaking, on his part, to 
obtain credehce; an undertaking that may be contracted, not 
merely by words, but also, under circumstances, by silence. 
Paine ». Hail, 18 Ves., ATS, 

- Some minor objections were taken to the bill, which, though 
not necessary, it may be proper to notice. First, it is said the 
plaintiffs have no right to a discovery of the defendant’s belief, 
as it is not a legal test of his right to hold property. The 
answer is, that the charge of the defendant’s religious creed is 


~ not inserted for the sake of a discovery, which can produce a 


forfeiture, or subject him to a penalty, for in our law 
no such consequence follows from the professing of any (345) 
religion. Nor is it even to expose him to opprobrium, | 
for it is to the single point, whether he does not in conscience 
scruple to hold men in bondage, and whether that was not 
known to the testatrix and formed, in his belief, an inducement. 
to her to make this disposition to him. Now, there is cer- 
_ tainly nothing criminal or discreditable in the eye of the law, 
or of any person, that one should, out of tenderness of con- 
science for the rights of his fellow man, refuse to have a prop- 
erty in him, though allowed by human laws; but rather the 
contrary, it is much to the credit of his disinterestedness and 
Christian charity, if the principle be truly carried out in prac- 
tice. The only possible imputation that can be made, on this 
- transaction, against the defendant is, not as to this article of 
his creed, but as to projecting by a secret contrivance to evade 
the law of the country, or in agreeing and giving the party, 
who projected it, to ‘understand that he would endeavor to 
execute the contrivance. The sole subject, therefore, of mak- 
ing this inquiry is to ascertain from, it, as evidence, whether 
the testatrix did not make this bequest upon some secret under- 
standing with the defendant, that he would not hold the negroes 
in servitude. No discovery upon it can be a detriment to his | 
property or his privileges as a citizen. 

It is next said, that under the Statutes, Rev. St., ch. 111, 
secs. 31, 32, there are penalties on owners of slaves, who hire 
to them their time or let them keep house and go at large as. 
free persons, and therefore the defendant is not bound to 
answer. But in relation to these slaves, there is no charge in ~ 
the bill of that sort. It only alleges that the bequest was made 
upon a trust that they should be allowed to labor for their own 
benefit, and act as free, persons, and not that the defendant 
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has, in fact, allowed them thus to act. There are charges of 
that character in relation 'to some other negroes, for which 1t 
is said the defendant had accepted conveyances from other 
persons. But’ that is to be considered as struck out of the bill 
by the plaintiffs themselves, by way of amendment, under 
leave of the Court, and no longer presents the objection, 
(346) if it ever did. Indeed, we must say, that if the plain- 
tiffs had appealed from that part of the decree, it could 
not have been sustained, for, with a very few exceptions, and 
those founded on favor, the rule has long been settled, that a 
demurrer, unlike a plea, must be overruled wm toto, unless it 
be good in its full extent. If it cover too much, as if it be to 
the whole bill, when the plaintiff is entitled to discovery and 
belief upon some part, it must be overruled, for it can not be 
held bad in part, and good in part. Mayor of London v. 
Levy, 8 Ves., 398. Todd v. Hyre, 19 Ves., 280. But with that 
we have no concern at present, as this is the appeal of the 
defendant from an interlocutory decree, and, under the act, 
brings up nothing more than the single question from which | 
his Honor allowed the appeal to be taken. Upon that question 
we concur in the opinion of his Honor. oo 
Per CURIAM. ORDERED THAT THIS OPINION BE CERTI- 
FIED TO THE COURT BELOW. 


Cited: Cox v. Williams, 39 N. C., 18; Barnwell v. Thread- 
gill, 40 N. C., 89; Lemmond v. Peoples, 41 N. C., 140; Thomp- 
son, v. Newlin, Ib., 384; Grimes v. Hoyt, 55 N. C., 274; Hender- 
son v. McBee, 79 N. C., 221; Shields v. Whitaker, 82 N. C., 
520; Conant v. Bernard, 103 N. C., 319; Cobb v. Hdwards, 
117 N. C., 247; Avery v. Stewart, 186 N. C., 441; Blackmore 
v. Winders, 144 N. C., 218; Chappell v. White, 146 N. C., 575. 


(347) | 
JAMES M. SMITH wv. PHILIP BRITTAIN et al. 


1, A sale by a Clerk and Master, under a bill praying the sale of land for | 
partition, is but a mode of sale by the parties themselves. It is not 
merely a sale by the law, in invito, of such interest as the parties 
have or may have, in which the rule is caveat emptor; but professes 
to be a sale of a particular interest, stated in the pleadings to be 
vested in the parties, and to be disposed of for the purpose of 
partition only. ens 
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2, Hence, if a purchaser pays his money on a Master’s sale, and discovers 
a defect in the title at any time before conveyance executed, he may 
recover it back. 


3. When a sale under such a decree has been made to A, who pays a part 
of the purchase-money, and then assigns his claim to B, who pays 
the remainder, and then a defect in the title is discovered, so that 
the assignee of the purchaser objects and can not be held to take a 
conveyance: Held, DANIEL, J., dissentiente, that this assignee was 
entitled, upon the Court’s rescinding the contract, to have the 
whole amount that had been paid refunded to him, both what was 
paid by his assignor and what was paid by himself. 


4. Held, further, that the money having been paid into court in the 
original suit for a sale, he was entitled to his relief by a new bill 
against the plaintiffs in such original suit and his assignor. But, 
if he adopts this course, instead of applying to the Court by petition 
or motion in the original suit, he will not be entitled to recover 
his costs. 


Cause removed to this Court for hearing, from the Court 
of Equity of Buncomsg, at the Fall Term, 1843. 

The following was the case, as exhibited by the pleadings 
and exhibits: 

David Myers, late of South Carolina, being seized in fee of 
certain lands situated in Buncombe County, in this State, by 
his will, dated 6 June, 1833, devised the same, with the residue 
of his estate, to his six children, “Mary Clendenning, Clay- 
born Myers, Elizabeth O’Hanlon, David Myers, Nancy Myers 
and Robert Myers, for life only, and after their decease to 

their children respectively, that shall attain the age of 
(348) 21 years; that is to say, to each of my said children 

one equal part of my estate (after the payment of my 
debts and legacies) for life, and after decease of any one 
of them, to his or her children then living, that may attain 21 
years, the income to be applied to their education and main- 
tenance during their minority, but the principal and the 
accumulation during their minority, to survive to such as may 
attain 21, and to vest in such, whether one or more, at the age 
of 21, absolutely and forever.” The will then creates cross- 
‘remainders between all the children and their issue, upon the 
death of any of the children without leaving issue, or upon the 
death of their issue respectively, before attaining 21; provid- 
ing, finally, that “in case my six children, Mary, etc., should 
all die without leaving issue, that shall attain the age of 21 
years, as before mentioned, then, and in that case, I give all the 
rest and residue of my estate to my cousin, Henry Myers, his 

heirs and executors forever.” 

' The testator died, and his will was duly proved in South 
Carolina, and in September, 1837, David Myers, the son, filed 
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his bill in the Court of Equity for Buncombe County, against | 
his brothers and sisters, the other devisees with him,* and © 
therein stated, that David Myers, the father, was seized of the 
said land in fee simple, and that, by his will, duly executed to 
pass land in this State, he devised the same in fee simple to the 
said David, and to his said brothers and sisters, the parties in 
the cause, ‘equally to be divided between them as tenants in » 
common. The bill purported to have annexed to it, as an 
exhibit, a copy of the said will, certified from the proper courts 
in South Carolina, where it alleged the original to have been 
duly proved and to remain. The bill then stated that actual 
partition could not be made of the said land in Buncombe 
without injury to all the owners, and prayed, therefore, that 
the'same might’ be sold by a decree of the Court, and the money 
divided between the persons entitled, according to the statute. 

The defendants did not answer the bill, but suffered it to be 
taken pro confesso; and such proceedings were had in the suit, 

that in September, 1838, a decree was entered, purport- 
(849) ing to be made by the Court on a hearing upon the bill, 

exhibits, and former orders, and decreeing that the land 
should be sold, as prayed for in ‘the bill, and appointing the 
Clerk and master to make the sale to the highest bidder, upon 
a credit of one and two years, taking bonds from the purchaser 
with sufficient sureties. 

On 12 February, 1839, the master made a sale to the defend- 
ant, Philip Brittain, for the sum of $5,656, which was duly 
secured, and he gave Brittain a written certificate stating the 
sale and the terms thereof, and he also reported the same to 
March term, 1839, and the report was confirmed and Brittain 
went into possession of the land. 

_ In fact, however, a copy of the will was not exhibited with 
the bill, nor given in evidence on the hearing, nor filed in the 
cause, until J anuary or February, 1840. 

The master being ordered to collect the purchase-money, he 
received from Brittain the sum of $1,250, in April, 1840, and 
took judgment for the residue; and Brittain, being unable to 
pay it conveniently, without selling the land, agreed for the 
sale thereof to James M. Smith, on 28 February, 1842, at the 
price of $3,800, ready money, which was to be, and was, imme- 
diately applied towards the payment of the debt, and then 
Brittain discharged the residue. The contract between Brittain 
and, Smith was written on the certificate, which had been given 
by the master to Brittain, and states that, in consideration of | 
the sum of $3,800, paid to Brittain, he had bargained and sold 
to the said Smith “the lands within named, and doth hereby 


274 


N.C.] = DECEMBER TERM, 1844. 


Sm1ItH v. BRITTAIN. 


transfer and assign to said Smith all my interest and right 
in and under this certificate, and authorize and request the 
honorable court of equity to make a title to the premises to 
the said Smith in my stead.” 

At March term, 1842, the master reported that the purchase- 
money was fully paid to him. - And it was thereupon ordered 
_ that the master should execute a deed to James M. Smith, “the 
assignee or Philip Brittain, the original purchaser.” And it 
was further ordered that the master should retain the __ 
purchase-money, and let it out on loans, bearing interest, (350) 
until the further order of the Court. In May, 1842, 
James M. Smith filed his bill against all the parties to the 
above mentioned suit, and against Brittain, and therein states 
all those matters, and. that Brittain, when he purchased, and 
when he sold to Smith, and also, that Smith, when he pur- 
chased and obtained the order, that the deed should be made 
to him, fully believed that the parties to the original suit were 
seized in fee as in the bill stated; and that he knew nothing 
to the contrary until within a few days before the filing of his 
bill, when he discovered the contents of the said will, and was 
advised that he could not. get’ a good title under the decree. 
-‘The bill charges that the statement of the title in the original 

suit, and the keeping back the will from the Court, and procur- 
ing and suffering the decree without defense, were fraudulent, 
and with a design to impose on the Court’ and deceive pur- 
chasers. The prayer is, that the decrees in the original cause 
may be reversed, and the sale declared void, and the purchase- 
money aforesaid, and the interest thereon, be paid to the 
plaintiff. 

Upon the filing of this bill, the Court ordered, in the original 
cause, that the master should lease the land from year to 
year pending this suit, and bring the rent into court. 

Brittain, by his answer, submits that Smith should have 
the money paid by him, Smith; but, he says, that, at the time 
of his sale to Smith, he was ignorant of any equity to rescind 
his contract of purchase upon the ground of a defect of title, . 
but believed the title to be good, and the contract obligatory, 
and that, under that belief, he sold the land for less than he 
gave, from necessity; and, upon those grounds, he claims for 
himself such parts of the purchase-money as he paid out of his 
own funds, over and above the sum of $3,800, received from 
Smith. 

All the Myers family, except two, suffered the bill to be 
taken pro confesso; and those two answered and denied. their 
belief. of any fraud intended in the original suit. They state 
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that real estate in South Carolina had been sold by a 
(351) decree of the court of equity, in the same manner as 
prayed in the bill here, and that they were advised that | 

a good title could be made. | | 
They state further, that the land had fallen much in value 
since the sale to Brittain, and that they believe that is the 
plaintiff’s motive for wishing to get clear of the bargain, and 
that they had offered him to refund to him the sum of $3,800, 
which he paid, and take the bargain in his stead, or to execute 
to him a covenant with the most ample security to indemnify 

him against any disturbance, and also to complete the title. 
To the answers, replication was taken; and the cause was 
set down for hearing upon the foregoing orders, and the record 
of the original suit, and the orders therein, and a copy of the 
will of David Myers, as exhibits, and.an admission of the 
truth of all the allegations in the bill, except those especially 
denied, and then it was transferred to the Supreme Court for 

a hearing. 


| Badger for the plaintiff. | 
J, H. Bryan and Iredell for the defendant, Brittain. 


Rurrin, C. J. A sale by the master in a case of this kind 
is but a mode of sale by the parties themselves. It is not 
merely a sale by the law, im invito, of such interest as the party 
has or may have, in which the rule is caveat emptor, but pro- 
fesses to be a sale of a particular estate, stated in the pleadings 
to be vested in the parties, and to be disposed of for the purpose 
of partition only. Therefore, if there be no such title, the pur- 
chaser has the same equity against being compelled to go on 
with his purchase, as if the contract had been made without 
the intervention of the Court; for, in truth, the title has never 
been judicially passed on between persons contesting 1t. Hence, | 
if a purchaser pays his money on a master’s sale and discovers 
a defect in the title, at any time before a conveyance executed, 
he may recover it back. Sugd. Vend., 345. Johnson v. John- 
son, 3 Bos. & Pul., 162. | | | 

There is no question as to the want of title in this case. 

Although the estate of the parties to the partition cause 

(852) was stated to be a fee simple in possession, yet 11 is 
but a life estate. It is true, they would be allowed to 
complete the title, if they eould. But, that is seen to be im- 
possible, for the limitations over are contingent to persons not 
yet born, and it can not be determined who will be entitled to 
the fee in the premises until the death of every one of these 
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persons and twenty-one years afteryards—since the ultimate 
limitation is to the testator’s cousin Henry and his heirs, upon 
the event, that all his own children should die without leaving 
a child that shall attain the age of twenty-one. 

We are not prepared to say “that it is material whether theré 
be simply the defect of title pointed out, or whether there was 
a deception intended by the parties to the suit upon that point. 
But we think that nothing less than such a fraud can be 
judicially inferred from the facts. It is expressly charged in 
the bill, and is not controverted by four out of the six parties 
to the former suit; and the other two only answer to their 
belief of the motives of those who did manage the case. They 
state, indeed, a construction put on this will by the courts of 
South Carolina; but they have offered no evidence of the truth 
of that statement. We are very sure they could offer none — 
such, for the construction of the will is so clear that no such 
respectable tribunal, as that mentioned by them, could have so 
held. Then there concur both the suggestio fulsi i in the bill: 
as to the title, and suppressio vert by withholding the will 
and by the omission of the defendants to file an answer or to 
make defense; and they constitute, upon legal principles, noth- 
ing less than a fraud? It is ‘obvious that the intention was to 
get a decree without an oath being taken by any person, and 
to obtain evidence to the assertion of a good title by presenting 
it to the public, with the apparent sanction of judicial authority. 

The purchaser can not, therefore; be compelled to complete 
the purchase, but the sale must be set aside. 

This conclusion was not disputed at the bar; but the con- 
troversy turned upon the effect of that declaration on the right 
to the purchase-money. The plaintiff claims the whole of it; 
but both of the other parties deny his right to more _ 
than he paid, though they dispute between themselves, (353) 
which of them is entitled to the residue. We think, upon | 
investigation, that neither Myers nor Brittain has the right 
to it, and, therefore, that it belong to the plaintiff. 

This question, it is to be remembered, arises in the court of 
equity, and it is, in the first instance, what equity have the 
Myers’ to any part of this fund? We think that they have 
plainly none at all. Ordinarily, when the vendor can not make 
a good title and the contract is rescinded, the parties are put in 
statu quo. If the vendor has paid no part of the purchase- 
money, that is effected simply by declaring that the contract 
is rescinded. In such a case it was never heard that the vendor 
had an equity against the vendee to say, “you agreed to give 
me more for the land than it was worth, at the time of the 
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sale—or rather it is now worth—and therefore you ought to 
pay me. all the price agreed on beyond the present value of the 
land.” For the question is not one of compensation or dam- 
ages, but of specific performance. The purchaser agreed to 
give so much money for the land, if conveyed to him with a 
good title; and unless the vendor does that, the vendor can 
In equity get nothing from the other side, whatever might be 
the rule of law as to damages, if the vendee were to sue the 
vendor at law on his covenant to convey, or whatever may be 
the rule of equity as to compensation for a part of the land, 
for which a good title can not be made, when the vendee is con- 
tent to take a conveyance for the part to which the title is 
good. But when the vendee declines taking a conveyance, and 
the Court holds that the title to the whole is defective, the 
contract is set aside, and the vendor can claim no part of the 
purchase-money for any difference in value. The same equity, 
precisely, compels the vendor to pay back such part of the 
-purchase-money as he may have received. For the receipt 
of the purchase-money makes no difference, unless. the pur- 
chase has been completed by the vendee’s accepting a convey- 
ance, or doing some other act which precludes him from ask- 
ing for a good title or an inquiry into it.- Then, it 1s apparent, 

that 1f Smith were out of the case, and Brittain and 
(354) Myers alone were parties, the: latter could have no 

equity against Brittain, as to any part of this money, 
whether it be considered as having been paid to Myers or stall 
in Brittain’s hands, or in custodia curve. All sides agree, 
indeed, that the whole fund would be decreed to Brittain had_ 
he never sold to Smith. But Myers says that Smith can 
recover no more from him than he, Smith, paid; that such 
would be the measure of damages at law, if the parties had 
respectively made deeds with warranty, and that equity must 
follow the law. It is to be observed that, in setting up this 
claim, Myers necessarily excludes Brittain from any share of 
the money. He does so properly, upon the supposition that the 
case is to be considered analogous to the case of warranties at 
law; for Brittain, as the immediate vendee, could not recover 
from Myers on this warranty to himself, after his sale to 
Smith. Markland v. Crump, 18 N. C., 94. Then why is 
Brittain to be excluded from any share of this money, as 
contended for by Myers? Certainly because he assigned his 
whole interest in the subject-matter to Smith. That is Myers’ 
argument. Now, does it not follow, if Brittain is to be 
excluded by Myers from this fund because he has assigned it 
to Smith, that by that assignment Smith necessarily succeeds 
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to it? He would not be Brittain’s assignee, unless he took all 
that Brittain could claim. The effect of the assignment in 
equity is, indeed, not precisely the same with conveyances at 
law. In equity the assignee stands absolutely in the place of. 
his assignor, and it is the same, as if the contract had been 
originally made with the assignee, upon precisely the same _ 
terms as with the original parties. For example, if Myers 
could make a good title, the conveyance, as things stands, 
should be made by Myers directly to Smith in consideration, 
not of the sum paid by Smith to Brittain, but of $5,656 paid. 
by Brittain to Myers, and then, even upon the rule of damages 
on warranties established in Williams v. Beeman, 13 N. C.,, 
483, Smith would recover from Myers the whole price received 
by him. The rule of that case was much discussed in the argu- - 
ment, and its incongruity with previous cases and with itself, 
as applied to different states of facts, was much insisted 

on; and perhaps it may hereafter be found impossible (355) 
to carry out the doctrine fully. But, at present, we 

do not disturb that ease; for, as before said, this is not a ques- 
tion of damages at law, but it is purely an inquiry, what rule 
the court of equity has adopted, as to the purchase-money, 
when the contract can not be completed, and what effect the 
Court gives to an assignment of an equity. Now, we have seen ° 
that Brittain would be entitled to the whole of this fund 
against Myers, and that he assigned his purchase to Smith. 
Does not that, as against Myers, put Smith in Brittain’s shoes? 
Why not? Myers says, because he only paid $3,800. Admit 
it; but that is nothing to Myers. Suppose he had paid nothing | 
for it, but that Brittain had devised it to him or assigned it 
to him, as an advancement to a son. Could Myers contend 
that, therefore, he was to keep the whole purchase-money and, 
at the same time. not convey the land? It would be monstrous, 
if it were so. There is no doubt that Smith has all the rights - 
of Brittain in the premises. “He is his assignee, and as much 
entitled to specific performance by a conveyance of the land 
bought by him; and if he can not get that, which he claims, 
because Brittain could claim it—then he has a right to the 
money, as belonging to him, because it would have belonged to 
Brittain. Smith is not restricted to the sum paid by him. He 
stands in Brittain’s shoes, as to his liabilities, and he is there- 
fore entitled to his privileges. Suppose Brittain had paid none 
of the purchase-money, Smith would have been bound to pay 
the whole to Mvers;.for the purchase of an equitable title takes 
it. subject to all prior equities. Winborn v. Gorrell, ante, 117. 
King v. Landsay, ante, T7, Here, indeed, Brittain has been in 
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possession for three years or more; and there is no doubt that 
Smith must account for that to Myers. If he bears Brittain’s 
burdens, then he must be entitled to his advantages. As we 
have already said, it is nothing to Myers how Brittain and 
Smith dealt. Suppose Smith had given Brittain $10,000 for 
his interest, yet he could have claimed from Myers only the 
sum which Brittain had paid, and in like manner he 
(356) is entitled to that, though he paid Brittain less. Smith 
may not be entitled to recover from Brittain more than 
he paid him, or even anything, and yet he is entitled to the 
whole from Myers; for the latter is liable to no one else, and 
can not in good conscience keep a sum of money, which, by 
fraud, they obtained for land which they can not convey. 
This brings us to the question between Smith and Brittain. 
Now, we do not perceive any right remaining in Brittain, nor 
any ground whatever on which he can set up a claim for any 
part of the money. He assigned his whole interest to Smith, 
and put himself out of the case. It is plain that Smith and 
Myers might deal with each other as they pleased, without 
consulting Brittain. If Smith chooses, he may now take a 
conveyance from the master, and then the money would belong 
to Myers. Or they two might take out the money and modify 
their contract as they choose. Now, that they could not do, 
if Brittain had an interest. Brittain’s claim is founded on 
the supposed hardship of his losing the money, which he paid, 
when his assignee does not get the land. But that is a hard- 
ship which arises solely from his. having agreed to give too 
much for the land, or its falling in his hands. It is not a 
hardship growing out of a rule of equity, or for which any rule 
of equity furnishes a remedy. If he had given the land to his 
son, the latter, and not he, himself, would call for the money 
from Myers. It is simply the effect of an assignment, as sus- 
tained by the court of equity. As before observed, even if the 
Court, instead of decreeing upon its own principles of specific 
performance, were to decide in analogy to the rule of law 
respecting warranties, Brittain could not recover one cent from 
Myers. Markland v. Crump, 18 N. C., 74. | 
Therefore, the money must either be recovered by Smith, or 
kept by Myers; and, between them, the equity is already dis- 
posed of. It is said, indeed, that the decree is, that the contract 
shall be set aside, and that the consequence of that is, that the 
parties are to be put in statu quo, by which Myers will keep 
the land, and each of the other parties take the money paid 
by him. But that goes plainly on a fallacy. The con- 
(857) tract for the sale of the land is not enforced, and, there- 
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fore, the vendor must give up the purchase-money. But 
it is not considered that, in truth, it never was made; for, if so, 
there .would be no eround for decreeing the repayment of the 
money received under it. Moreover, thé assignment from Brit- 
tain to Smith is not rescinded; and while that stands, it 
excludes Brittain from all right in the premises, whatever may 
be the equities of the other parties between themselves. Indced, 
the only necessity for making Brittam a party in this cause, 
was to have the assignment established against him, as Myers 
had a right to require should be done. And, but for his claim 
toa part of the money, he would be entitled to his costs. 

Tt is next said that this bill ought not to be entertained, 
because all the objects of the plaintiff could have been attained 
by a petition in the first cause, and that there can be no decree 
in this cause to reverse the decree in that. The first part of- 
the objection only goes to the costs of this suit, and is a good 
reason why the present plaintiff should not recover his costs. 
But we do not see why the Court may not decree, at the suit 
of this plaintiff against all the parties to the original suit, 
that they should, among themselves, take such steps in that 
suit, that the decree obtained therein by their fraud, declaring 
them to be owners in fee, and decreeing a sale of the land, 
should be reversed. But even if that can not be done, and 
we do not think it necessary to decide, in this case, that it can, 
there scems to be no objection to a decree against those parties, 
that they shall permit the present plaintiff to receive the money 
heretofore paid into court, in that case, upon his agreeing, in 
court, to accept the same instead of a conveyance of the land, 
and that the orders may be set aside, whereby the sale made 
by the master was confirmed, and he required to make a deed 
to the plaintiff. That far, "the bill is not founded on any 
error in law in the first cause, but upon the mere fraud of, the 
parties in that cause on the Court, and on the plaintiff as a 
purchaser. 
 Dantier, J., dissentiente. David Myers and others, (358) 
petitioned the court of equity for Buneombe County 
(under the Act of 1812) to deeree a sale of a tract of land for 
partition, of which the petitioners alleged that they were seized 
in fee as tenants in common. The Court made the interlocu- 
tory decree, that the master sell the said lands on a credit, etc., 
and report. The sale was made, and the master reported that 
Philip Brittain was the purchaser at the price of $5,656, and 
that he had given bonds and surety to pay the said purchase- 
money by installments : and the report was confirmed by the 
Court. Brittain paid into the master’s office toward the first 
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installment $1,250. And before the other installments became 
due, he sold his equitable interest in the said lands to the 
plaintiff Smith, for $8,800, in the terms mentioned in the 
transfer written on the back of the certificate of purchase, 
given to him by the clerk and master. The money received 
from Smith by Brittain, was paid into the office for the benefit 
of Myers and others, and Brittain then paid the balance and 
took up all the bonds which he had given to the master to 
secure the purchase-money. Smith then petitioned the Court, 
with the approbation of Brittain, that the conveyance of the 
legal title in the land should be made to him; which the 
Court ordered to be done accordingly. And before the legal 
title was conveyed to Smith by the. master, it was discovered 
that the petitioners, Myers and others, were never seized in fee 
of the lands, as they had alleged in their petition; but that 
they had only a life estate in the said lands. Instead of mov-' 
ing the Court for a reference to the master to report upon the 
title and see what title Myers and others could make to the said 
lands, the most correct course (Atkinson on Titles, 26), Smith 
filed this original bill against the petitioners, Myers and others, 
and Brittain, to have a decree that the contract, which Brittain 
had made with the master, as the agent of Myers and others, 
the petitioners, should be rescinded, and that the entire deposit 
of the purchase-money in the master’s office should be paid out 
to him. ‘We are of opinion that the said contract should be 

rescinded, as it is evident, from the last will of David 
(359) Myers, Sr., under whom the petitioners claimed title 

to the said lands, that they were not seized in fee of the 
same, nor could they make a good title in fee to the purchaser 
of the said lands. The money in the office had there been 
deposited by Brittain, for the benefit of Myers and others, the 
petitioners, when they made a good title to the lands. The 
parties are now all before the Court; and it is asked of the 
Court by Smith, that he may be permitted to take out all the 
purchase-money deposited in the office by Brittain. In Wood 
v, Griffith, 1 Swanst., 55, Lord Eldon said that it was clear 
that an equitable interest, under a contract of purchase of land, 
may be the subject of sale; that the original purchaser is then 
a trustee for the subpurchasers, and equity will compel him to 
permit them to use his name in all proceedings for obtaining 
the benefit of their contract. This is the law, where the con- 
tract is to be completed, and not where it is to be rescinded. 
But in the case now before us, had Brittain completed his 
purchase by taking a legal conveyance from the master, and he 
had aiterwards conveyed to Smith by deed of bargain and sale 
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in fee, with covenants in it that he was seized in fee, and also 
with a further covenant for general warranty, and it had 
afterwards turned out that Brittain was not seized in fee, or | 
that Smith had been evieted by title paramount, the damages 
the law would have permitted him, Smith, to recover, upon 
elther of those two covenants, would ‘only he the amount of the 
purchase-money he had paid for the land; this is the well 
settled law of this State. How then, can Smith claim more 
than his purchase-money, after the contract shall be rescinded? 
Can he be permitted, by any principle of equity, to ask the 
Court for more of the deposit than he is out of pocket? Can he 
pray to have the contract between Brittain and the master 
rescinded, so as to defeat Myers and others, of the whole of 
the purchase-money paid into the office by Brittain for their 
benefit, and at the-same time pray that he should be allowed 
to take out of the office all the money Brittain paid in, on his 
own account. And we ask, where is this equity, to induce the 
Court to make such a decree? He has never advanced. 
one cent to Brittain, to raise such an equity in his favor, (360) 
beyond the sum he paid to Brittain, to wit, $3,800. 
And there is not a single case to sustain him, to be found in 
all the books, so far as my researches have extended. If Brit- 
tain had devised to Smith his equitable contract in these lands, 
and then he had died, as the vendors of Brittain, for defect 
of title, could not have forced him, Brittain, in his lifetime 
to a specific performance, Smith, the devisee, could not have 
taken a cent of the money deposited in the office by the pur- 
chaser, for it would, in law, have belonged to the executor of 
Brittain. Nor could such a devisee or heir of Brittain have 
compelled the executor of the purchaser devisor, either to pur- 
chase another estate for him, equal in value to the one supposed 
to have been devised or descended, nor could the devisee or 
heir even compel the executor of Brittain to pay, out of the 
personal estate, the price of the defective estate, which had 
been devised to him, or descended to him. Buckmaster v. 
Hanop, 7 Ves., 341. ‘Atkinson on Titles, 34. Brome v. Monk, 
10 Ves., 597. I Powell on Dev., 160 (note by Jar). When a 
‘contract to purchase lands js rescinded, in consequence of a 
defect of title in the vendor, the general rule j is, that the vendor 
resumes his land, and the purchaser the purchase-money which 
has been deposited. Tt 1 is said that the contract, which Smith 
made with Brittain, is not intended to be rescinded. But it 
must be recollected. that it 3s an executory contract, which 
can not be enforeed without the aid of the court of equity, and 
that the Court never aids a voluntary assignee of such a con- 
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tract, which Smith is, without the consent of the assignor. 
Before Smith could call on the Court to make an order, that 
the $5,656, which had been deposited by Brittain in the office, 
should be paid to him, he should shew the Court -a better 
consideration for it than the. bare payment to Brittain of 
$3,800, for his equitable interest in the contract of purchase 
of the said land. All the money in office belonged to Brittain, 
on the rescinding of the contract with Myers, except that to 

which Smith was a bona fide assignee for value. And | 
(361) what was that? Answer: $3,800. The residuary was 

in the office to the use of Brittain, and the Court ought 
not to decree it out to Smith, who is, as to it, only an assignee 
of Brittain without any consideration. Smith can not get the 
money without a decree of this Court; and he has repudiated 
the contract made by Myers with Brittain, relative to the land, 
and admits that the money in the office, on setting aside of the 
aforesaid contract, would belong to Brittain, were “it not for the 
subcontract made with him; but he insists, that by force of 
that subcontract, he is the purchaser from Brittain of the said 
$5,656 in specie, now lying in the master’s office, for the sum 
of $3,800, in specre, paid by him to Brittain. He can not get 
this large sum out of the office, unless the Court will become 
active, and deeree it to him, against the consent of Brittain; - 
and he, therefore, prays the Court to decree the specific exe- 
cution of this most usurious contract. To induce a court of 
equity to decree the specific performance of any assignment, 
it must be supported by a valuable, or a meritorious consider- 
ation. Newland Contracts, 65. Smith, over and above the 
$3,800, has given to Brittain neither of such considerations, 
for the $5,656. And we know that an agreement, purely volun- 
tary, will not be executed in a court of’ equity. Newland 
Contracts, 79. All that Smith ean, in conscience, ask of this 
Court, is to be placed in statu quo ante. 


Prr CurIAM. DECREED FOR THE PLAINTIFF, 


Cited: Harding v. Spwey, 30 N. C., 67; Wilkams v. Council, 
53 N. C., 231; Whate v. Jones, 88 N. G., 179; Hampton v. 
Hardin, ib. 596: White ». Jones, 92 N. oe 399 : Ficeles v. 
Timmons, 95 .N. 0. 544, 
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(362) 
GEORGE W. GORDON v. JOEL K. HOLLAND. 


LA devise to A and “if she dies leaving no issue,” then “to my children, 
B, C,” ete., will operate as a good executory bequest to the children 
-B and C, if A should die without leaving any issue at the time of 
her death. 


2. It is a general rule in equity that all persons interested must be saa 
parties, plaintiffs or defendants. — 


3. There are four modes of taking an objection for want of parties: by 
demurrer on record, demurrer ore tenus, by plea, and by answer. 
But the defendant taking such objection must always apprise the 
plaintiff of the persons who should be made parties. 


4. The effect of an objection, successfully taken, for want of parties, 
is not that the bill is to be dismissed, but that it stands over with 
leave to amend by adding the necessary parties. 


This was an appeal from an interlocutory decree of the 
Court of Equity of Bravrorr County, at the Fall Term, 1844, 
his Honor, Judge Dick presiding, overruling a demurrer filed 
by the defendant to the plaintiff’s bill. 

The facts disclosed by the pleadings are incorporated in 
the opinion delivered in this Court. 


J. H, Bryan for the plaintiff. 
No counsel for the defendant. 


Dantet, J. George Gordon, in 1839, made his will, and in 
it among “other things 1s this clause, “T loan to my daughter, 
Sarah, and to her husband, Joel K. Holland, during their 
natural lives, one-fourth part of my negroes; and then I give 
them, to the lawful heirs of Sarah. And in ease she dies, 
leaving no issue, I give them to my children, George, William 
and Elizabeth, ‘to be equally divided between them.” The 
words in the will, “in case she, Sarah, dies, leaving no issue, 
I give them (the slaves) to my children, George Wil- 
lam and Elizabeth,” makes a good executory bequest (363) 
to the said children. The words, “leaving,” “leave,” 
have been held sufficient to restrain the general import of the 
term issue, to those living at the death of the first taker, so as 
to give effect to the bequests over, upon there being no such 
assue in existence at that period. 4 Roper Legacies, 371, and 
the eases there cited.. The slaves were divided, and the one- 
fourth delivered by the executors to Holland and wife. 

The plaintiff, George W. Gordon, one only of the executory 
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devisees, has filed this bill quia timet, stating in it that Hol- 
land has threatened, and is now about to sell the said slaves, 
etc. The bill prays that Holland be enjoined from selling 
the said slaves, ete. The defendant demurred to the bill, for 
want of parties.. The Court overruled the demurrer, and the 
defendant by the consent of the Court appealed. The two 
other executory devisees, William and Elizabeth Gordon, 
appear, upon the face of the bill, to have just the same interest 
in the said slaves as the plaintiffs. It is a general rule that 
all persons interested must be made parties, plaintiff or defend- 
ant. The rule is founded upon the advantage which all per- 
sons interested will derive from the completeness of the decree, 
and from the entire settlement of the matter in litigation; 
in other words it is founded upon convenience. Calvert Parties, 
17, 19. There. are four different modes of taking an objection 
for want of parties: by demurrer on record, demurrer ore 
tenus, by plea, and by answer. It is not sufficient that the 
defendant state a want of parties; he must give information 
that the plaintiff may be able to see who the persons are, who 
should be added as parties. Calvert, 113, 114.. The demurrer 
put into this bill, has. named the brother and sister of the 
plaintiffs as necessary parties, and they appear to be so from 
the bill itself; and the demurrer should, we think, have been 
sustained by the Judge of the Superior Court. The effect of 
an objection, successfully taken for want of parties, is, not that 
the bill is to be dismissed, but that it stands over, with leave 
to. amend by adding the necessary parties. Calvert, 116. 
(364) But this is not for us, but for the Court below, and on 
~ such terms as shall seem good to that Court. 
Prr CURIAM. | | 3 
ORDERED THAT A CERTIFICATE ISSUE 
ACCORDINGLY TO THE COURT BELOW, 
AND THAT THE PLAINTIFF PAY THE 
COSTS OF THIS COURT. | 


Cited: Smith v. Kornegay, 84 N. C., 42; Caldwell v. Black- 
wood, Ib., 278; Webber v. Taylor, 58 N. C., 37. 


JAMES DUNN v. HENRY MOORE et al. 


- \, The Court will not, on a bill for the execution of a parol contract for 

| the sale of land, hear proof of such contract, when it is denied by 
the defendant and he relies upon the act (Rev. Stat., ch. 50, sec. 8,) 
making void all parol contracts for the sale of land. 
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2. Part performance, as by paying part of the purchase-money taking 


possession, etc., will not take the case out of the statute; but in 


case of such part performance, if the defendant admits the contr act, 
as stated by the plaintiff, and the part performance, but relies on 
the statute, the Court will order an account to be taken and decree 


a compensation to the plaintiff for his payments and expenditures. ° 


3. But if the contract is denied, the Court can grant no relief, because it 
can go into no proof of a contract variant from that stated in the 
/ answer. 


This cause, having been set for hearing, on the bill, answers, 
exhibits, and ‘proofs, at the Fall Term, 1844, of Sampson Court 
of Equity, was then removed by consent to the Supreme Court. 

The plaintiff complains that he purchased from the defend- 
ant Moore, by parol, in the year 1836, the tract of land set 
forth in his bill, containing one hundred and thirty-five acres, 
at. five dollars per acre; that he paid him, at the time of mak- 
ing the contract, one hundred dollars, and agreed to pay 
a discharge, a note for about five hundred “dollars, due (365) 
from said Moore to one Daniel Kornegay; that the 
defendant put him in possession of the land, upon which he 


made valuable improvements, and paid off the note to Korne-_ 


gay, which left a small balance due to said Moore, which he 
was ready and desirous to pay. He further states that Moore, 
becoming dissatisfied with his bargain, refused to complete the 


contract by conveying the land to him, and had instituted a suit’ 


against him. in the County Court of Sampson, to turn him out 


of possession, and that he had ‘sold and conveyed the land to. 


the other defendant, Hicks, who, at the time of his purchase, 
well knew of his equitable "claim, and therefore held the land 
in trust for him. He then prays that the defendant may be 
decreed to convey the land to him; or, if the Court will not 
give him such relief, that they compel the defendants to come 
to an account with him, for the money paid by him, and the 
value of the improvements he has put upon the land, and that 
the land may be held as security for what may be justly due 
to him. 

The defendant Moats. by his answer, denies the contract, as 
set forth in complainant’s bill, but states that he owned a tract 
of land containing about two hundred and sixty-two acres, 
which he agreed to sell to the plaintiff and one James P. Beck, 
at. the rate of five dollars per acre; that it was understood 


between the parties, at the time, that the plaintiff and Beck. 


were to divide the land between them, in such portions as they 
might think proper, it being a matter that did not concern him, 
so that between them, they should make the land average to 
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him five dollars per acre; that, accordingly, they did agree 
upon a division line, and the plaintiff paid the sum of one 
hundred dollars, and was to take up a note defendant owed to 
Daniel Kornegay; but he denies that he put the plaintiff in 
possession of the land, but admits he took possession. In a 
few days thereafter, Beck refused to give him five dollars per 
acre for the land, which had fallen to him in the division with 
the plaintiff, alleging, as is the fact, that his was the less 
valuable part of the land, and that he immediately 
(366) apprised the plaintiff of the fact, and tendered to him 
not only the money which he.had received from. him, 
but also the money the plaintiff had paid to Kornegay, if he 
had paid it; that this tender was made by an agent of the 
defendant’s before the plaintiff had taken possession of the 
land, and before he had made any payment to Kornegay; and — 
his agent was directed to tell the plaintiff, and did tell him, 
at the time of the tender, that if he had not paid Kornegay, 
not to do so; and alleges that if the plaintiff has made improve- 
ments and paid Kornegay, he made the former and paid the 
latter in his own wrong after being apprised that the defendant 
would not convey to him the portion of the land claimed by 
him, unless they would take the whole; this defendant’s object 
being to sell the whole of the land, or none of it. This defend- 
ant then prays the benefit of the act of the General Assembly, 
making void all parol contracts for the sale of land. He admits 
he brought an action of ejectment against the plaintiff to turn 
him out of possession of the land, and admits the sale by him 
to the defendant Hicks. , 
It is not necessary to set forth the answer of the defendant 
Hicks, as it is not noticed by the Court in delivering their 
_ opinion. | | 


Strange and W. Winslow for the plaintiff. 
Henry for the defendants. 


Nasu, J. The object of the bill is two fold—either to com- 
pel the defendants to convey the land to the plaintiff, or that a 
deeree for an account may be made of the value of the plaintifi’s 
improvements, and for the money paid by him, and the land 
be held as security for such sum as may be decreed. We do not 
think the plaintiff entitled to either relief. The ground upon 
which he seeks the former is, that of part performance of a 
parol contract. He alleges he has paid part of the purchase- 
money, and been put into possession by the defendant Moore. 
In his bill, the plaintiff sets for that he had purchased by parol, 
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from the defendant Moore, a tract of land containing one hun- 
dred and thirty-five acres, at five dollars per acre. The 
defendant, in his answer, denies that he ever made with (367) 
the plaintiff the contract set forth by him, and alleges 

that the contract made by him, was with the plaintiff and 
James P. Beck, and not for the sale of the hundred and thirty- 
five acres, but of a larger tract of which that was a part. Can 
the Court hear parol evidence to establish which is the true 
contract? We are saved all labor in investigating this question ; 
it has already been decided by this Court. Hliis v. Hilis came 
before the Court in 1828. 16 N.C., 180. The plaintiff claimed 
the execution of the contract, which was in parol and which 
had been made in 1821, on the ground of part execution. The 
_ contract, as set forth in the bill, was denied by the defendant, 
and he claimed the benefit of the statute passed in 1819, mak- 
. ing void such contract; and setting forth in his answer what 
was the true agreement. The Court decreed the execution of 
the contract, and the case came before the Court again the 
next year, 16 N. C., 345, on a petition to rehear the former 
decree. The decree was reheard and reversed. In pronouncing 
their opinion, the Court say: “The plaintiff sets forth one 
contract, which the defendant denies, and sets forth another, 
both in parol. To go into testimony, whether any, and what 
contract the parties did. enter into, would be laying aside the 
act of assembly altogether.” A case more in point with this, 
can not well be imagined. And the Court were well sustained 
in so deciding. Lord Thurlow, in the case of Whitchurch v. 
Bevis, 2 Bro., 566, expresses the opinion that the only effect 
of the statute of frauds on this subject is, to preclude the 
plaintiff from going into evidence aliunde for the purpose of — 
substantiating a parol agreement denied by the defendant. 
The plaintiff is not entitled to any decree for the conveyance 
of the land claimed, neither is he entitled to an account, and 
that the land should be held as security for what might be due 
to him. If the defendant, Moore, had admitted the contract, 
as set forth in the bill, and that he had put the plaintiff into. 
possession on the authority of Baker v. Carson, 22 N. C., 381, 
and of Albea v. Griffin, 22 N. C., 9, we should, upon the 
plaintiff’s substantiating by evidence his payments and (368) 
improvements, have referred the case to the master for a | 
report; and this upon the ground, not that this Court could, 
in a case of this kind, give the plaintiff anything by the way of 
damages for the violation of a contract—but because the defend- 
ant, after making the contract, and putting the plaintiff into 
possession, ought not to be allowed to put him out without 
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returning the money he had received, and compensating him 
for his improvements. It would be against conscience that he 
should be enriched by gains, thus acquired, to the injury of 
the plaintiff. But in this case, Moore, the defendant, denies 
the contract set forth by the plaintiff, and under which he 
alleges his payments were made, and the improvements were 
put on the land. If the proofs can not be heard to establish 
the contract, of which-the plaintiff claims a specific perform- 
ance, it can not be heard to prove a contract, variant from that 
stated in the answer, for any purpose; and if so, then the 
plaintiff has put the improvements on the land, and paid the 
money to Kornegay, in his own wrong, and can not ask this 
Court to keep the defendant Moore out of his land, until he has 
settled with him. If he has any claim upon Moore for the 
money advanced, this is not the forum in which it is to be 
litigated. In addition to this, the defendant Moore denies he 
put the plaintiff into possession of the land, but says that he 
took possession and paid the money to Kornegay, after he, 
Moore, had notified him that he would not go on with the con- 
tract, and after he had made a tender to him of the money 
he had paid him. And in these respects, the answer is fully 
supported by proof. Relief is further claimed upon the ground 
that the plaintiff paid his money and put the improvements 
upon the land, under the full belief he could compel Moore to. 
execute the contract. We do not, however, perceive that this 
ignorance of the law did exist on the part of the plaintiff. He 
does not make it one of the grounds upon which he seeks relief, 
either in compelling the defendants to convey to him the land, 
or that the land shall be held as a security to indemnify him 

for his improvements and money paid. And we are 
(369) more confirmed in this opinion that he is not entitled to 

the second relief, from the statements in the answer and 
the proofs, that he took possession of the land and paid the 
money to Kornegay, after he had been notified not to do so. _ 


Per CuRIAM. BILL DISMISSED WITH COSTS. 


Cited: Sain v. Dulin, 59 N. C., 197; Bonham v. Crarg, 80 
N. C., 231; McCracken v. McCracken, 88 N. C., 275; Vann 
v, Newsom, 110 N. C., 125, 128; North v. Bunn, 122 N. C., 
769; Luton v. Badham,.127 N. C., 98; Abbott v. Hunt, 129 - 
N. C., 404; Love v. Atkinson, 181 N. C., 547; Ford v, Stroud, 
150 N. C., 365. 
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WILLIAM JONES, Admr., Etc., v. JOHN OLIVER et al. 


1. A testator devised, by a will dated in 1837, certain property “to his 
wife for life, at her death to her heirs Jawfully begotten of her body, 
if any there should be, equally. But in case there should be no such 
heirs lawfully begotten as aforesaid, then to be equally divided 
among the next of kin of myself and my said wife, to them, their 
heirs and assigns forever.” The widow died leaving no issue. - Held, 
that in that event, since the act of 1827, (Rev. Stat., ch. 122, see. 
11,) the limitation over was good and took effect. | 


2. After the death of the testator, his widow married a second husband, 

who survived her. Held, that this second husband, not being of the 

— blood of the widow, was not comprehended within the terms, “her 
next of kin.” 


3. Ina devise to the next of kin, the words “next of kin” mean “nearest 
of kin,” and those only are entitled who are nearest in blood, in 
exclusion of others who are next of kin in the sense of the statute 
of distributions. 


4. In a devise by a testator to the next of kin of himself and his wife, the 
next of kin of the wife take an equal share with the next of kin of 
the husband, though the former may not be in as near a degree of 
consanguinity to the wife as the latter were to the husband. 


5. In a devise to the next of kin, to take effect after a prior limitation, 
the genera] rule is, that the next of kin at the time of the death of 
the testator are intended, and not those who may be next of kin at 
the period when the devise is to vest, unless there be some special 
circumstances to show that the testator meant otherwise. 


6. In this respect, there seems to be no difference between a gift over to 
the testator’s own next of kin or those of another person. 


Cause removed from Carreret Court of Equity, at Fall 
Term, 1843. 

This was a bill filed by the plaintiff as administrator, (370) . 
with the will annexed of Richard P. Oliver, asking the 
advice of the courts as to the proper construction of the said 
will. The questions presented are stated in the opinion delivered 
an this Court. 


J. W. Bryan and Iredell for the plaintiff. © 
Badger, J. H. Bryan, Washington and Mordecat for the. 
defendants. | 


DANrEL, J. The , plaintiff has filed this bill, asking the advice 
of the Court as to the proper construction to be given on several 
points in the last will of his testator, Richard Oliver. The 
will was made in.1837. Furst. Is the executory devise in the 
following clause too remote, or is 1t good in law? “Item, I lend 
unto my wife, Sally Oliver, the house and plantation where I 
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now live, together with all my slaves and their increase, and 
all the rest of my estate, both real and personal, for, and during 
her natural life; and, at her death, I give and bequeath the 
said estate, as aforementioned, to her heirs lawfully begotten of | 
her body (if any there should be) equally. But in case there 
should be no such heirs lawfully begotten as aforesaid, then and 
in that case, I give and bequeath the whole of my estate as 
aforesaid, to be equally divided among the next of kind (kin 
it is admitted) of myself and of my said wife, Sally, to them, 
their heirs and assignees forever.” We are of the opinion that 
the executory devise over, on the death of the testator’s wife, 
without heirs of her body (or issue) is not too remote, but 
clearly good since the Act of 1827. That act declares that a 
limitation in a deed or will, made to depend upon the dying 
without heirs of the body, ete., shall be held to take effect, 
when such person:-shall die, not leaving such heirs of the body 
living at the time of his or her death. Secondly, Sarah Oliver, 
the testator’s widow, married Richard Parsons, and thereafter 
died without leaving issue. Is her last husband (Parsons) of 
kin to his said wife, in the meaning of the testator’s will? 
We answer, that in common acceptation, the being of a man’s — 

| kindred is being of his blood. The testator, therefore, 
(371) is here to be understood to refer ‘to such persons, as 
| were related by blood to him and his wife, Sally Oliver. 

It is not mentioned in the pleadings that Parsons was even 
of the blood of his wife; he, therefore, is not entitled to any part 
in the said legacy. 1 Roper. on Leg., 106; Watt v. Watt, 3 
Ves., 244. Powell on Dev., 290, note 2. Thirdly. The testa- 
tor left living at his death, and they are now living, a brother, 
John Oliver, and a sister, Mary Meadows, and, also, the chil- 
dren of a deceased brother, Daniel Oliver. Are the children 
of the deceased brother to take any part or share of the said 
legacies, under the words in the will? We answer, No. A. 
bequest to next of kin generally will entitle those only to take, 
who are nearest in blood, in exclusion of others, who are next 
of kin in the sense of the statute of distributions. “Next of 
kin means nearest of kin. Wimbles v. Pitchers, 12 Ves., 433. 
1 Mad. Rep., 30. 1 Roper. on Leg., 108. Himsley v. Young, 
8 Cond., Ch. 227. Fourthly, At the death of Mrs. Parsons, | 
late Sally Oliver, her next of kin then was one aunt, Hannah 
Russell; but two of her uncles, William Jones and John Jones, 
were alive at the death of the testator, and they died during 
the life of Mrs. Parsons, the tenant for life.~ Is Hannah Rus- 
sell (the living aunt of Mrs. Parsons) to take equally with the 
testator’s brother and sister, John Oliver and Mary Meadows? 
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And if this question be answered in the affirmative by the 
Court, then are not the personal representatives of the two 
deceased uncles of Mrs. Parsons, William Jones and John Jones, 


to take equally with the said three persons, John Oliver, Mary 


Meadows and Hannah Russell? We answer that Hannah Rus- 
sell ig to take an equal share with John Oliver and Mary 
Meadows. | 

The testator says, in his will, that the legacy is equally to 


be divided between and among (not my next of kin), but the _ 


next of kin of myself and my said wife, Sally. The next of — 
kin of the wife, were therefore intended by him to take, 
although not so near in degree to her as the two others were 
to him. As to the representatives of the deceased uncles of Mrs. 


Parsons (John Jones and William Jones), are they to 


be entitled? When the devise or bequest is simply to a (372) 
testator’s next of kin, it unquestionably vests in those, 

who sustain the character at his death; and it is equally clear, 
that when a testator devises or bequeaths for life, or for any 
other limited interest, and afterwards to his own next of kin, 
those, who stand in that relation at the death of the testator, | 
will be entitled, without regard to the fact of their existence 


at the period’ of distribution. Harrington v. Harte, 1 Cox, 


131. Rayner v. Mowbray, 3 Bro. C., 234. Masters v. Hooper, 
4 Bro. Ch. 207. Doe v. Lawson, 3 East., 278. Pope v. What- 
combe, 3 Mer., 689. And the legacy or bequest thus given, 
will then vest in such next of kin; Danvers v. Hart of Clarendon, 
1 Vern., 35. 1 Eq. Ca. Ab., 702. 1 Powell on Dev., 284—note. 
Of course, if property be given upon certain events, to such 
persons as shall then be the next of kin of the testator, the 
persons standing in that relation at the period in question, and 
not at the death of the testator, are upon the terms of the gift 
entitled; Long v. Blackhall, 3 Ves., 386. To take a case out 
of the general rule, however, there must be some special circum- 
stances attending the case, to shew that the testator did not 
intend that the next.of kin, who were to take, should be looked 
for at his death, but at some other period. Lord Anvanley’s 
principle is, that where a testator has constituted his legatees or 
devisees by a general description, as next of kin, these words 
must be considered as referring to the death of the testator, 
“unless by the context, or by the express words, they plainly 
appear to be intended otherwise.” Hallowell v. Hallowell, 
5 Ves., 399. Sir John Leach says, that, when a testator gives 


property over to his next of kin, after the death of a tenant 


for life without issue, the Court, must look at the whole will 
to ascertain who are the next of kin intended by the testator 
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to take. He proceeds and says, “It appears to me that the 
Court always considers whether the words of: limitation are 
words of present intention, or that they are intended to take 
effect as soon as the testator’s next of kin, living at his death, 
are ascertained, or whether they import a future period, 
(373) and are referable to the event, upon which the gift over 
ig to take effect. The words, “such persons as shall 
happen to be my next of kin,” or “such persons as shall or 
should be my next of kin,” indicate an intention to confine the 
gift to such persons, as shall answer the description of the 
testator’s next of kin at the death of the tenant for life. Butler 
v. Bushnell, 9 Eng. Cond., Ch. 12. There seems to be no dif- 
ference, in this respect, between a gift over to the testator’s 
own next of kin, and one to the next of kin of another person, 
sumplrerter, or, as here, to the next of kin, both of the testator 
and of another person. The question as: to all is, at what 
period is the next of kin to be looked for? If there be nothing 
to postpone the period; they are such as answer the description 
at the death of the testator. And here we see nothing, in the 
language of the will or in the circumstances of the parties to 
lead us to suppose that the testator meant to exclude any of the 
persons, who were next of kin of himself or of his wife at his 
death, in favor of persons, who might happen to answer the 
description at the death of his wife without having issue. If 
the wife had been one of the next of kin, herself, as it is clear 
the testator intended she should have but a life estate, the 
argument would be strong that the next of kin at her death 
were in the testator’s contemplation.. As it is, the disposition — 
is but the common case of a disposition to one for life, with 
remainder to the next of kin of that person; and as “next of 
kin” does not mean those who are to take under the statute 
of distributions, at the death of another, but merely “nearest 
of kindred,” such next of kin may be ascertained in the life- 
time of the tenant for life as well as afterwards. Conse- 
quently, there seems no necessity nor reason for holding, the 
remainder to be contingént during the life of the first taker, 
or that it does not vest, immediately upon the death of the 
testator, in those who are then the next of kin. : 


Per Curiam. - DECREED ACCORDINGLY. 


Cited: Peterson v. Webb, 39 N. C., 58; Simons v. Gooding, 
40 N. C., 390; Redmond v. Burroughs, 63 N. C.,. 245. 
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1. The facts upon which the plaintiff in a court of equity seeks relief 
must be set forth in the stating part of his bill. 


2. The plaintiff can not rely upon the interrogatories to supply defects in 
the stating part of his bill. 


3. A defendant is not bound to answer an interrogatory not warranted by 
what has been stated by the plaintiff as the ground of his complaint. 


Cause transmitted from the Court of Equity of Surry 
County, at the Fall Term, 1844, to the Supreme Court for 
hearing. : 

The nature of the pleadings, and grounds of the decision 
in this Court, are fully set forth in the opinion delivered. 


Bey for the plaintiff. 
Dodge for the defendant. . 
Nasu, J. The plaintiff’s bill is so defectively drawn, that — 
it is not in the power of the Court to grant him the relief he - 
— seeks, if he be entitled to it at all. Lord Redesdale, in his 
Treatise on Chancery Practice, in describing the various parts 
of a bill in equity, and pointing out their respective uses, says, 
the right of the several parties, the injury complained of, and 
every other necessary circumstance, ought to be plainly, though 
suecinetly, stated. Whatever is essential to the right of the 
plaintiff, and is necessarily within his knowledge, ought to be 
alleged positively and with precision, Mitford, Ch. Pr., 42. 
The complainant’s equity must appear in the stating part of 
the bill, Flint v. Rivers, 3 Ves., 348, and the facts set forth 
constitute the only ground of ‘relief, and those facts must 
appear in the stating part of the bill, and constitute the case 
of the complaint. Skinner v. Bailey, 7th Day’s Rep., 842. 
Nor can the plaintiff rely upon the interrogating part of his bill. 
to supply the deficiencies of his case, as contained in the stating - 
part; for as that part is intended to compel a full answer 
to the former part, it must bé founded on the facts and (375) 
matters there stated. If, therefore, there is nothing in 
the stating of the bill, warranting the interrogatory part, the 
defendant is not bound to answer ih Mitford, 45. The object 
of the bill in this case is to obtain a partition of the slave 
mentioned therein; and it ought to have set forth, m a clear 
and distinct manner, the title by which he claimed the negro, 
and if there were any facts, either as to the title or to any 
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other portion of his claim to relief, particularly within his own 
knowledge, those he ought to have alleged positively and with 
precision. In the stating part of his bill, which must contain 
his case, he states, “he is tenant in common with the defendant, 
of the negro woman, Mourning; that he has called upon the - 
defendant to account with him for his share of the services of 
said slave, and also to make sale of said negro for the purpose 
of division, both of which requests she had refused, alleging 
that she is the absolute owner of the said slave, and thate she 
acquired the interest of her brother, David Buchanan, in said 
slave, previous to the sale by the said David to John Rhine- 
hardt, under whom your orator set up title.” This is the plain- 
tiff’s case. He does not allege any title in David Buchanan to 
the slave, nor in John Rhinehardt, nor does he allege any title 
in himself, any farther than saying he is a tenant in common 
with the defendant, and he then explains what he means by 
saying “under whom, (referring to John Rhinéhardt) your 
orator sets up title.” But what kind of a title, how acquired, 
whether upon a valuable consideration, or as a mere gift— 
or, if a purchaser, whether to be paid ‘for it only in case he 
should succeed in this suit—are all facts within his knowledge, 
and not alleged nor set forth. -It is true, in the charging part 
of his bill, he charges that David Buchanan sold and conveyed 
to John Rhinehardt, under whom he claims title, his interest 
in the slave Mourning, before he conveyed to the defendant. 
But, if the charging part of a bill can supply the deficiencies | 
of the stating part, which must contain the plaintift’s case, 
here there are no such suppletory charges. They leave 
(376) the case precisely as it was. Nor can the interrogating 
_ pat of the bill be made to supply a deficient statement 
of the case; if it would, the interrogatories here would remove 
the difficulties; they are varied and ingeniously framed to make 
out the case for the plaintiff, but they can not avail him. We 
know full well the difficulties which surround gentlemen of 
the bar, who are called on to draw bills in equity on the 
circuits, the little time allowed for reflection or revision, and 
the Court has not been very vigilant, in its practice upon the 
equity docket, in ruling cases as.to matters of form. But we 
consider the defect in this bill not as formal, but substantial, 
and, even in matters of form, some attention must be paid to 
the precedents, which have been established by long practice. 


Per CURIAM. BILL DISMISSED WITH COSTS. 
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RICHARD GENTRY v. ROBERT HAMILTON et al. 


1. Where a contract is made to convey several contiguous tracts of land, 
not particularly designating each by metes and bounds, but stating 
that they contain “1,670 acres, more or less,” and the plaintiff, the 

_vendee, states in his bill that there is ascertained to be a deficiency 
of 355 acres, of the value of $1,266: Held, that the words “more 
or less’ used in the contract can not extend so far as to prevent 
the plaintifi’s demand for relief, the alleged mistake amounting to 
so large a number of acres and of such value. 


2. In a suit for specific performance of a contract for the sale of land, 
either party is, as a matter of right, entitled to have a reference 
upon the title. 


3. Except in a few excepted cases, on the coming in of the answer to an 
injunction bill, the Court will not permit the plaintiff to file 
additional affidavits for the purpose of contradicting the answer. 


Appeal from an interlocutory order made in -Ashe Court of 
Equity, at Fall Term, 1844, his honor, Judge Battle presiding. 

The plaintiff filed this bill, to obtain a decree for 
a specific execution of a contract, made in the year (377) 
1835, by Robert Hamilton, with him, for the sale of a 
tract of land lying in the county of Ashe, called the old fields of 
New River; and, also, for an injunction, restraining the 
defendants from proceeding at law on two of the bonds securing 
a part of the purchase-money. The said tract of land is repre- 
sented in the written contract set forth in the bill, as being 
“composed of ten contiguous small tracts of land, containing, 
each, a certain number of acres, and making in all, about 1670 
acres, more or less.” The price was $5,000, payable by install- 
ments; and the plaintiff executed his bonds to Hamilton accord- 
ingly, and he took possession of the land, under the belief 
that he was to get the title to 1670 acres or thereabouts. But 
the bill charges that the tract of land, that Hamilton had a 
title to, was materially less in quantity and value than he had 
bound himself in his bond to convey. Hamilton left the five 
bonds given for the purchase-money in the hands of MeDowell, 
the other defendant, for collection, and he removed to a foreign 
State. Three of the bonds for $1,000 each have been paid, 
and a part of the fourth bond. The plaintiff further says, that 
the fact turns out to be, that Hamilton had not title to con- 
siderable part of the land mentioned in the contract; some of 
the said lands are covered by better titles in third persons; 
and one of the ten small traets, mentioned in the agreement, 
contains not more than one-half of the number of acres men- 
tioned. The plaintiff says, that he informed McDowell of it 


297 


IN THE SUPREME COURT. _ | 38 


GENERY v. HAMILTON. 


nn 


and also of his claim for a deduction in the purchase-money. 
He says, that he is ready to pay the residue of the purchase- 
money, after allowing him the proper deductions for the defi- 
ciencies in the qauntity of land as aforesaid, and take a legal 
conveyance for what land Hamilton can make a good title for.. 
In 1842, he caused a correct survey to be made of the said land, 
and instead of there bemg 1670 acres, that there were but 1315 


" . acres; leaving a deficiency of 855 acres, which the plaintiff 


estimates to be of the value of $1, 266. He says that 
(378) Hamilton assigned the two unpaid ‘bonds to MeDowell, 

after they became due; and he received them, with full 
knowledge of his, the plaintiffs equity; he has brought suit on 
them in Burke Superior Court of law. The bill then prays an 
injunction, staying the defendant’s proceedings on the said 
bonds at law, and also a decree that Hamilton may execute to _ 
him a legal conveyance under the direction of the Court. 

The injunction then issued as prayed for by the bill. At 

the next term of the court, McDowell only answered the bill, 
and said, that he did not believe there was any deficiency in 
the number of acres mentioned in the said contract of Hamil- 
ton with the plaintiff: for he understood and believed that, about 
the time the contract was made, a surveyor, by the name of 
Calloway, surveyed the land, and that his survey showed that 
there was no deficiency in the number of acres, mentioned in| 
the contract. He admitted, that the two bonds in question were ~ 
endorsed to him after they were due. 
At Spring term, 1843, the injunction was dissolved, as to 
all the moneys due on the said two bonds, except $1, 966. At 
October term, 1844, the answer of Robert ‘Hamilton was filed. 
He admits the contract as stated in the bond for title annexed 
to the bill, and also that plaintiff has paid a part of the pur- 
chase-money, as he has stated in his bill. He states, that he 
believes and has been informed, that there is not any deficiency 
in the number of acres mentioned in the contract, but that 1f 
there be any deficiency, 11 must consist in mountain land, 
almost valueless. for cultivation, and not worth ten cents per- 
acre. And he insists, that, if the plaintiff is entitled to a reduc- 
tion in the price, it should be according to the value of the 
land in the place, where the deficiency may appear to be. He 
admits that he assigned the two bonds to McDowell to collect, 
and’ to pay a debt “due by his testator, Samuel P. Carson, to 
the bank, to which debt McDowell was surety. 

At the same October term, 1844, the Court permitted the 
plaintiff to make an additional affidavit in support of. the 
injunction, which was read, to resist the motion made by the 
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defendants to dissolve the injunction, on the coming’ in 

of the answer of Hamilton. The motion to dissolve (379) 
was overruled by the Court, and the injunction was con- 
tinued, until the hearing of the cause. From this interlocutory 
decree, the defendants y*by permission of the Court, appealed. 


Dodge for the plaintiff. 
Boyden for the defendants. 


Dantet, J. The plaintiff's equity rests on mistake, and by 
no means on the ground of fraud. The tiumber of acres stated 
im the contract, although accompanied by the words “more or 
less,”’ and the round sum $5,000 given by the purchaser, shows 
that the said numbers composed a “principal part of the descrip- 
tion of the lafd sold. The small tracts of land, which were 
intended to make up the aggregate amount of 1670 acres, are 
not described, in the contract, by metes arid bounds. The plain- 
tiff says, that there is a mistake in the description of the land 
of 355 acres, worth $1,266. The defendants in their answer 
state, that they believe that there is no mistake in the quantity 
of acres mentioned in the written contract; and they ground 
their belief upon an ex parte survey of the ‘land made by one 
Calloway. It is seen, at once, that the master is the proper 
person, who, by a report, can settle this dispute. The master 
can have a correct survey made, when and where the parties 
can attend; he ean call witnesses before: him, and examine them 
as to all pertinent facts. The words, “more or less” used In 
the contract, can not extend so far as to prevent the plaintiff’s 
demand, when the mistake amounts to so large a number of 
acres and of such a value as is stated in this bill. Leigh v. 
Crump, 36 N. C., 299, is an authority for the plaintiff. Again, 
it is a general rule, in a suit for specifie performance, 1n which 
the single question is, whether the vendor. can make a good 
title, that the Court at the present day directs a reference to 
the master to enquire into the title; and this, even without the 
consent of the other party. Brooke v. Clarke, 1 Swanst., 551. 
Shelton, 1 Ves. & Bea., 519. Atkinson on Titles, 226, says that 
either party to the suit is, as a matter of right, entitled to have 
a reference upon the title. 

In a ease like this, where the answers do not clear (380) 
up the doubt, it can not. be expected that the plaintiff 
should be required to part with his money, without first seeing 
his title to the land was well secured. In this Court the 
vendor has not a right to the price, if it be not seen that he 1s 
able and ready to convey the land sold. 
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Secondly. On the coming in of the answer of Hamilton, the 
Court permitted the plaintiff to file an additional affidavit to 
repel the force of that answer. This was wrong. Except in 
a tew excepted cases, though five hundred affidavits were filed, 
not only by the plaintiff, but by many witnesses, not one could 
be received for the purpose of contradicting the answer. Clap- 
ham v. White, 8 Ves., 35. Drewry on Injunction, 424, But 
we think, that there was enough in the original bill to uphold 
the injunction to the hearing, notwithstanding the answers. 


Per, Curtam, © ORDERED THAT A CERTIFICATE 
ISSUE ACCORDINGLY. 


Cited: Kirkpatrick v. Hamilton, 62 N. C., 224; Wilcoxon 
v. Calloway, 67 N. C., 465; Anderson v. Rainey, 100 N. C., 
335; Campbell v. Cronly, 150 N. C., 462. 


* 


(381) 
WILLIAM P. FERRAND, Admr., Ete, v. JAMES W. HOWARD, Exr. 


1. An executor or administrator has no right to apply to a court of 
equity for its advice, when he claims the legal title, and another also 
claims the legal title. The decision belongs to a court of law. 

2. A testator in 1814 bequeathed certain negro slaves to his daughter A 
for her life, and after her death to her son K, and “should he die 
without lawful issue,” then over: Held first, that the remainder 
over was too remote. Secondly, that the son dying in the lifetime of 
-his mother, and leaving no father, his interest in the estate was to be 
equally divided between his mother and his brothers and sisters, 
both of the whole and half blood. Thirdly, that the huSband of 

_ the mother, who had the life estate, having survived her, her 
administrator must account to his administrator or executor for her 
share, after satisfying her debts, if any existed at the time of her 
death. Fourthly, that the husband, having kept possession of the 
slaves after the death of his wife, is bound to account with the 
estate of the son for the hires and pEOuts after that time. 


Cause removed from the Court of Equity of J ongs, at Fall 
Term, 1844. ~ 

The plaintiff as administrator of Kilby Jones Ferrand, 
deceased, filed this bill, praying the advice of the Court, as to 
the distribution of. the personal estate of his intestate. The 
facts appearmg upon. the nleadines are as‘follows: 

Kilby Jones died in 1814, leaving the will, in aaGeh he 
bequeathed as follows: “TI give to my daughter, Ann R. Fer- 
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rand, two negro girls, Venus and Comfort, during her natural 
life, ’and at her “death to descend with their increase to my 
grandson, Kilby Jones Ferrand; and should he die without 
lawful issue, the same is to belong to my son Nicholas H. Jones, 
with all‘their j issue, to him, his heirs and assigns forever.” 

The legatee, Kilby J. Ferrand, was the son of the legatee, 
Ann R. Ferrand, by her marriage with Ferrand. By 
a former marriage, Ferrand, the father, had several other 
children; who are made parties defendants in this suit. By 
the marriage with his wife Ann R., he had also several 
children besides Kilby Jones Ferrand, who are likewise (382) 
made defendants. After the death of the husband Fer- 
rand, Mrs. Ann K. Ferrand married Joseph Whitby, and by 
that marriage she had also several children, who were all, it 1s 
admitted, born in the lifetime of Kilby Jones Ferrand, except 
Joseph C. Whitby. And as to the period of his birth, ‘the bill 
states and he insists, that he was born or was in ventre sa mere 
at the death of Kilby J. Ferrand, while some of his brothers 
and sisters allege in their answers that he was not then in esse. 

Kilby Jones Ferrand died intestate and without ever having 
had issue, leaving surviving him his mother, then the wife of 
Joseph Whitby, his brothers and sisters by his father’s first 
marriage, his full brothers and sisters, and also his sisters, by 
_ his mother’s second marriage; and it is a point of dispute, as 
before mentioned, whether Joseph C. Whitby his maternal 
half-brother, was not then in esse. 

At the time of the death of Kilby Jones Ferrand, the negroes, 
bequeathed by Kilby Jones as aforesaid, with their increase, 
were in the possession of Joseph Whitby, the husband of the 
tenant for life, and so continued until her death. After his — 
wife’s death, Joseph Whitby also retained possession until his 
own death, ‘which happened some short time before this bill 
was filed. "They were then delivered by Whitby’s administrator 
to the present plaintiff, who had administered on the estate of 
Kilby J. Ferrand, and claimed them under the limitation in his 
grandfather’s will. 

Nicholas H. Jones, to whom the ulterior. limitation is made — 
in the will, survived Kilby Jones Ferrand, and then died 
intestate, and Edward S. Jones administered on his estate. 

The bill is filed by the administrator of the intestate, Kilby 
J ones Ferrand, against the administrator of Nicholas H. Jones, — 
and against the administrator of Mrs. Ann K. Whitby, and 
‘the administrator of Joseph Whitby, and against the full 
brothers of the intestate, and the half-brothers on the part of 
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his father, and the half-brothers and sisters on the part of 
his mother, and the administrators of such of them as have 

died since Kilby J. Ferrand. It states, that the intestate 
(383) owed no debts, and that the plaintiif is desirous of dis- 

tributing his estate and will be ready to do so, as soon 
as it can be ascertained what constitutes the estate to be 
divided, and among whom it is to be divided. But upon 
those points the bill alleges the plaintiff is put to a diffi- 
culty in several particulars. The first is, that the defend- 
ant Edward S. Jones claims from the plaintiff the negroes 
and their increase, under the limitation to his intestate, 
Nicholas H. Jones, on the event of the death of Kilby J. 
Ferrand without issue; whereas, the plaintiff insists that the 
limitation to Nicholas H. Jones is too remote, and that those 
negroes vested absolutely in Kilby J. Ferrand and now form 
part of his estate. A second doubt is, whether the mother of 
the plaintiff’s intestate was entitled to a distributive share of 
these negroes, as one of the next of kin; and if so, whether 
that should go to her children or to the administrator of her | 
surviving husband, Whitby. A third doubt is, whether, if 
Joseph Whitby’s administrator be thus equitably interested 
in the negroes, he ought not to account for the profits of the 
slaves from his wife’s death until they were delivered to the 
plaintiff. And a further doubt is, whether Joseph C. Whitby 
be entitled to a distributive share of the estate. 

The defendants have all answered and do not controvert 
the facts stated in the bill, except as aforesaid, that some of 
them do not admit that Joseph C. Whitby was an esse at the 
death of the intestate, while he insists, upon information, that 
he was. | | 


J. W. Bryan and Iredell for the plaintiff. 
J. H. Bryan and Washington for the defendants. 


Rurrimy, ©. J: The bill can not be sustained against the 
administrator of Nicholas H. Jones. The Court entertains 
pills very liberally for an executor against those who claim 
under the will, and for whom he is trustee, for the purpose 
of settling the construction, where there is a fair doubt. But 
the present plaintiff does not stand in that relation to Nicholas 
H. Jones’ administrator. On the contrary, they both claim 

the legal estate in the slaves in remainder after the 
(384) death of Mrs. Ferrand. It is not the case of trustee 
and cestur que trust, but purely of opposing legal titles. | 

The plaintiff is in possession, and says that this defendant sets 
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up a legal title to the negroes, and he prays that the Court of 
Equity will determine, which of the two has the better title 
at law. There is no such jurisdiction. There is no occasion 
for it, for if the plaintiff has the better title, he may safely 
make “distribution—if he has not the title, then, if he, and 
those for whom he is trustee, will only have patience for the 

short space of three years, he will get a title by the statute of 
’ limitations, unless the opposite claimant should sue at law, 
and in that case the question will be litigated in the proper 
forum. The bill must therefore be dismissed as to Edward 8. 
Jones, and with costs. This would render it unnecessary to say | 
anything on the construction of the will, but as the question 
is as plain as it can be, and 1t may be satisfactory to the parties, 
the Court will give an opinion on it. 

The first question put to the Court 1s, whether the limitation 
over in the will of Kilby Jones to Nicholas H. Jones, is good 
in law? Answer: It is not good in law. It has been decided 
in numerous cases, both in “England and this country, that 
such a limitation to take effect after the dying of another per- 
son “without issue,” is too remote, and therefore void... Gowler 

» Cadby, 4 Eng. C. L., 163, cited by the defendant’s counsel, 
was a bequest of. two terms for years in houses, to the testator’s 
daughter and her children, and in default of such issue, and in 
case of her death, to A. and B. The limitation over was held 
not too remote, because it was to take effect on his daughter’s 
dying without children. The words “such issue” were explained 
by the antecedent word “cheldren.” That case is very dis- 
tinguishable from. the one now before us, which has no word or 
words in the clause, to tie up the words (“and should he die 
without lawful issue”) to the time of the death of Kilby J. 
Ferrand. 

Secondly. The vested remainderman, Kilhy J. Ferrand, hay- 
ing died intestate without leaving father, wife or issue, "_ 
in the lifetime of his mother, she is to be considered (385) 
as one of his next of kin, and to take a share of his 
personal estate, with the intestate’s brothers and sisters of the 
whole and half blood, and the representatives of those brothers 
and sisters that were. dead at the time of the death of the 
intestate. Rev. Stat., ch. 64, see. 1. And as she died before 
her husband, Whitby, her admitmistrator must account to his 
executor for her share after satisfying her debts, if any existed 
at her death. 

Thirdly. Is not Whitby’s executor bound to account to the 
plaintiff for the rents, hires, and profits of the said slaves, as 
Whitby kept possession of them after his wife’s death, up to 
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his own death? We think that he is, as Whitby kept possession 
of the slaves, and used them after the death of his wife. The 
slaves belonged to Kilby Jones Ferrand, immediately on the 
death of his mother. The account must be taken, making all 
just and equitable allowances to Whitby’s executor for the 
raising and maintaining the said slaves up to the time they 
were delivered over to the complainant. 

Fourthly. Is Joseph C. Whitby, the eorekes of the intes- 
tate, K. J. Ferrand, entitled to a distributive share of the 
personal estate of K. J. Ferrand, as he was.born (as 1s alleged) 
after the death of the intestate? He states in his answer, that 
he is an infant, and that whether he was born or in esse before 
or after the death of the imtestate, he is ignorant. If he was 
born before, or in venire sa mere, he is entitled to a share; 
if not, he is not entitled. And an inquiry must be made by the 
master, to ascertain whether he was born, or in ventre sa mere 
at the time of the death of Kilby J. Ferrand. 

The plaintiff must pay the costs to Edward 8. Jones out of 
his own pocket. The other questions have so little doubt in 
_ them, that we have been inclined to make him pay all the costs ; 
but as the next of kin make no objection to the suit, we think 
those eosts ought to be paid ont of the fund. 

Per Curiam. DECREED ACCORDINGLY. 


(386) | 
JOHN B. ALLEN, Admr., Ete., v. JOHN WOOD. 


1, The right of a surety to have contribution from his co-surety, in 
equity, is not founded upon any principle of contract, but is the 

result of natural justice. 

2. When one surety brings a bill for contribution against a co-surety, he 
should at least allege that the principal is insolvent, so that he can 
have no redress against him. For the equity of a plaintiff, seeking 
contribution from a co-surety, lies in the insolvency of the principal. 

3. Where money is advanced by the principal to one ef the sureties, to 

discharge the debt, before the debt is actually discharged, the co- 
surety may file his bill in equity for an account and for relief. 


4. But if the money is paid by the principal after the debt has been dis- 
charged by the sureties, to one of two sureties, to reimburse both, 
then the co-surety has his remedy against the surety receiving the 
money, by an action at law for money had and received, and, there- 

fore, can not support a suit in equity. 


Cause removed from the Court of Equity of Jounston, at 
Fall Term, 1844. 
The bill sets forth, that the defendant and Wilham B. en: | 
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the intestate of the plaintiff, became the sureties of one J oshua 
B. Wood, and one H. C. Ennis, on a note for one thousand 
dollars, to one Robert W. Sneed ; that a suit was brought on 
said note against all the obligors, except Joshua B. Wood, 
who-had removed from the State, and judgment obtained 
against all the defendants to the action for the sum of $953.28, 
with interest; that on this judgment, execution issued against 
all the defendants, and was-discharged by the said Wilham 
B. Allen and the defendant John Wood, in equal proportions. 
The bill further states, that, some short time after the judg- 
ment was obtained, the defendant received from Joshua B. 
Wood, one of the principals in the bond or note, the sum of 
$300 or $350, with directions to apply it to the payment, as 
far as it would go, of the said execution, to the equal _ 
benefit of the said intestate and the said defendant, and (387) 
should said execution have been discharged by the 
sureties, that one-half of said money should be paid over to 
the said intestate, or to his use and benefit. It then charges, 
that the defendant had applied the whole of said money, so 
received, to his own individual use, and that he has refused, 
though often requested so to do, to pay over to the said intes- 
tate, in his lifetime, or to the ’ plaintiff, since his death, any 
portion of said money, and that by receiving the money in the 
way he did, and for the purposes alleged, he became a trustee 
for the said ‘William B. Allen, the intestate, for one-half 
thereof. 
Tt then prays, that the defendant may be decreed i pay 
over to the plaintiff one-half of the money so received. . 
The answer admits the statements made in the bill, as to 
the suretyship, and the payment by the intestate and himself, 
in equal portions of the judgment obtained by Robert W. 
Sneed, against all the parties to the bond, except Joshua B.— 
Wood. and the amount of the judgment. Tt admits that the 
defendant did receive from Joshua B. Wood the sum of $350, 
but denies that he was directed by said Joshua B. Wood, or 
_in any manner instructed, to apply the same equally, for the 
benefit of the said William B. Allen, on account of their said 
suretyship, or towards the payment ‘of said exccution; denies 
he ever admitted to the intestate or any other person, that the 
money so received was to be applied to the equal benefit of him- 
self and said intestate, or that said intestate was to derive 
any benefit therefrom, but that he believes it was sent to him, 
for his sole benefit, on account of his being lable as the surety 
of said Joshua B. Wood. 
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The answer further admits the death of William B. Allen, 
and that the plaintiff is his administrator. To this answer 
there is a general replication, and proofs having been taken, 
the cause was transmitted here for hearing. 


G. w. Haywood and Miller for the a 
J. H. Bryan for the defendant. 
Nasu, J. The right of a surety to have contribution from 
his ¢o-surety is not founded upon any principle of con- 
(888) tract, but is the result of natural justice, upon the maxim, 
qui sentit commodum, sentire debet onus. 1 Story Eq., | 
471. The plaintiff alleges, that the money received by. the 
defendant from Joshua B. Wood, was paid to him for the 
mutual benefit of him, the defendant, and the intestate, Wilham 
B. Allen. This, by the answer is denied, nor is there any 
sufficient testimony to show the fact was, as is alleged in the 
bill. The evidence only proves, that the defendant, at different 
times, said he had lived an honest man, and he intended to die | 
one, and the intestate should have one-half of the money. This, 
to us, rather confirms the answer; he did not think it honest, 
and perhaps he was right, to keep to his own use, the whole 
of the money. It was, however, a matter within his own dis- 
cretion. The pleadings do not very clearly establish, when the 
money was received, whether before or after the execution was 
discharged. We rather, however, think it may be gathered to 
have been before, and if so, the plaintiff would have been 
entitled to contribution, if the bill had been properly: framed. 
Perhaps the facts would not justify a statement, different from 
the one made, if so, the plaintiff has no equity. There were 
two persons, principals in the bond or note, Joshua B. Wood, 
-and Henry Ennis, and neither of them is.made a party to the 
bill, nor is it alleged that they are insolvent and unable to 
pay to the plaintiff what his intestate paid. For aught that 
- appears in the case, both these individuals are perfectly solv- 
ent, and Ennis may now be living in the county of Johnston, . 
where this bill is filed. The equity of a plaintiff les in the 
insolvency of the principals, where he is seeking contribution 
from a co-surety. Williams v. Helme, 16 N. C., 159. Rainey. 
v. Yarborough, 37 N. C., 257. Bell v. Jasper, 37 N. ©., 200. 
Mayhew v. Crickett, 2 Swans., 185. Daring v. Winchelsea. 
1 Cox. 218. And the reason is obvious—the co- -surety is bound 
to answer only in the place of his principal, and, if he is able, 
it 1s the duty of the surety, who has paid the debt to look to 
him; if he is not able, he then, and only then, has a right to 
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seek his redress from his co-surety. In this case accord- | 
ing to the answer, and there is nothing in the evidence (389) 
to contradict it, the money was sent to him by Joshua 
to indemnify him, and when called on by the plaintiff he might 
well answer, go to the principal Wood or to the principal Ennis, 
ne will pay you what you have advanced. They are able to 

0 SO. | 

J4 is not very plain to us, upon what ground the complainant 
places his right to redress, whether as a surety seeking contri- — 
bution from a co-surety, or upon the ground that the defendant. 
has received, from one of the principals, after the execution 
was discharged, a sum of money, which was paid to him, for 
the joint benefit of the defendant and his intestate. If the 
former, for the reasons above given, the bill can not be sus- 
tained. Neither can it be sustained on the latter ground. In 
that case, if true, his claim would be purely a legal one, to be. 
enforced in a court of law, by an action of assumpsit for money 
had and received to his use. He can not have redress in this 
Court for it. | ci 


Per Curiam. _ BILL DISMISSED WITH Costs. 


Cited: Dudley v. Bland, 83 N. C., 224; Adams v. Hayes, 
120 N. C., 387. 


| a (390) 
BENJAMIN B. SMITH vo. JOHN McLEOD. » 


1, Whenever a collateral security on the property of the principal is 

- given to or obtained by a creditor, by whatever means, it amounts te 

a specific appropriation of those effects to the debt, and therefore the 

surety is entitled to the benefit of 1t, as well, as the creditor; and 

the creditor is under a duty to the surety, which, will be enforced in 

equity, not willfully to impair the security or omit to enforce satis- 

faction of it. fe 

2. The act directing that injunctions shall issue but within four months 

after the rendition of a judgment at law, is only directory to the 

judges; and forms no ground for dissolving an injunction after the 
defendant has appeared and put in his answer to the bill. 


Appeal from an interlocutory order of the Court of Equity 
of Wake, at Fall Term, 1844, his honor, Judge Caldwell presid- 
ing, which order directed the injunction, which had been ob- 
tained in this case, to be continued to the hearing. The facts 
disclosed by the bill and answer were as follows: 

On 26 October, 1839, William W. White gave a bond for the 
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sum of $1,641.16, in which Johnson Busbee and the plaintiff 
joined, as his sureties, and which came by assignment to the 
Trustees of the Rex Hospital Fund. -They brought an action 
on the bond in Wake County Court, and obtained judgment 
against all the obligors in November, 1842, from that, the 
defendants appealed, and at the next term of the Superior 
Court, which was on the first Monday of April, 1843, judg- 
ment was rendered against White, Busbee and Smith, and the 
sureties for the appeal. At the same term of the Superior 
Court, a judgment was rendered in favor of one Johns, for 
about $600, against the same persons, and also one, in favor 
of one Atkins, for about $700, against White, Busbee and 
Smith. The three judgments made, together, upwards of 
$3,000. Writs of fiert facias were taken out on all the judg- 
ments, and delivered to the sheriff, in April, 1843, and served 
_ on certain property of White on 4 May, following, and 
(391) that was all the property he had.. 

At May term, 1848, of Wake County Court, which 
was on the third Monday, the defendant, John McLeod, ob- 
tained two judgments against the said White and Busbee for 
$3,269.72, in. the whole, besides costs; and at the same time 
judgments were rendered in favor of. other persons, against 
White and Busbee, for about $1,530.28. | 

A few days before the county court, but after the issuing 
of the executions from the Superior Court, Johnson Bushee 
conveyed to trustees, all his visible estate (except certain of 
his slaves) upon trust, to sell and pay certain debts of his own, 
which exceed in amount the value of the effects assigned. 
Writs of fiert facias were taken out in May, on the judgments 
in the county court, and delivered to the sheriff; and, as the 
latter executions could not. reach the property conveyed by 
Busbee, in his deed of trust, and those from the Superior . 
Court could, because their teste was prior to the execution of the 
deed, McLeod requested the sheriff to serve the executions from 
the Superior Court on the property conveyed by Busbee, and 
leave the property of White and the negroes of Busbee, which 
he omitted to convey, for the satisfaction of the county court 
‘executions. But the sheriff declined doing so, and levied the 
executions from the Superior Court on the said negroes of 
Busbee, as being of prior teste, and entitled to the preference, 
and, subject thereto, he levied the county court executions on 
the same property of White, and the same slaves of Busbee; 
and he made known, that he would apply the proceeds of sale 
to the executions according to their legal priorities; and White 
and Smith united in a request to him, that he would do so. 
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With the view of saving his own debts, McLeod then purchased 
the judgment of the Trustees of the Rex Hospital, and took an 
assignment of it, and gave the sheriff notice thereof, and, inas- 
much as none of the executions designated any of the parties 
as sureties, he again required the sheriff not to proceed further 
on the Rex Hospital’s execution, against the property of White 
and the negroes of Busbee, so levied on, but to sell the 

same under the other executions. But the sheriff, at. the (392) 
instance of White and Smith, still persisted in his previ- 

ous determination, and, in consequence thereof, McLeod with- 
drew the Rex Hospital execution, from his hands. The sheriff 
then sold White’s property for 89, 372.50, and Busbee’s negroes, 
that were left out of his deed, for $2, 967. 15, in all, $5,339.65. 
He did not, however, pay over those moneys to the plaintiffs 
in the executions, but returned the ‘special matter and submitted 
it to the courts to decide, to which of the creditors, and in 
what proportions, it should be paid. After the sale, McLeod 
again delivered to the sheriff the Rex Hospital execution, and 
required him to serve it on the property of Smith, and on that 
of Busbee, conveyed by the deed of trust, which he did, and 
returned the levies to. the Superior Court, at October term, 
1848. At that term, it was also decided, on the sheriff’s return, 

that the executions from the Superior Court in favor of Johns 
and Atkins, should be first satisfied out of the proceeds of 
White’s property, and the residue of the whole sum of $5,339.65, 

applied to the judgments in the county court, pro rata. McLeod 
then sued out a venditions exponas on the levy on the property 
of Busbee and Smith returned on the Rex Hospital’s execution 
and delivered it to the sheriff on 20 October, 1843. 

On 29 March, 1844, the plaintiff filed this bill against 
‘McLeod, in which he prays for relief and an injunction. It 
states, that the plaintiff applied to Bushee to join in the suit, 
and that he had refused, and has become insolvent, and makes 
the same allegations as to White. Upon the bill and the usual 
affidavit of the truths of its allegations, an injunction was 
granted in vacation. 

The answer sets forth the facts much as they appear in the 
foregoing statement. It admits, that White is insolvent and 
has no property; and it states, that Busbee’s assignment did 
not include any debts that might be due to him, but it admits 
that he has no visible property except that assigned, and that 
he is reputed to be insolvent. The defendant denies, that, 
when he purchased the judgment from the Trustee of the Rex 
Hospital, he knew that Smith and Busbee were sureties, 

. thongh he now admits such to be the fact. The answer (393) 
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, Ee insists, upon the delay in filing the bill, for more than 
four months after the decision of the Court as to the appli- 
cation of the money raised by the shervff. 

The defendant moved upon his answer for a dissolution of 
the injunction, but his FHlonor refused the motion, and ordered 
the injunction to stand until the hearing, but allowed the 
defendant an appeal. 


Iredell for the plaintiff. 
badger for the defendant. 


Rurrin, C. J. The question on which the merits of this case 
depend, has been fully settled by previous decisions of this 
Court. The judgment of the court of law was perfectly cor- 
rect, that none of the money in the sheriff’s hands was apph- 
cable to the debt in the name of the Rex Hospital; for the 
question there was between the plaintiffs in the several exe- 
cutions, and, as this execution had been withdrawn before the 
sale, the sheriff could not apply any of the money to it, but 
was bound to apply it to the executions under which he made 
the sale. But, still, the question remained, what effect the 
conduct of the creditor, in withdrawing the execution under 
the circumstances then existing, ought to have on his right in 
equity to raise the debt out of the surety. We think it clear, 
that, as far as he would have got satisfaction out of the prop- 
erty of the principal debtor, if he had let the execution have 
its course on the levy, to that extent the surety is discharged. 
Cooper v. Wilcox, 22 N. C., 90, and Nelson v. Williams, Ibid., 
118, are directly in point. The principle is, that, whenever 
a collateral security on the property of the principal is given 
or obtained, it amounts to a specific appropriation of those. 
effects to the debt; and, therefore, the surety is entitled to the 
benefit of it as well as the ereditor, and the creditor is under 
a-duty to the surety not willfully to impair the security or 
omit to enforce satisfaction on it. It was urged on us at the 
bar, that there was a distinction between the case of Nelson v. 
Williams, and the present in this; that in the former, the 
security on the property of the principal by the frera facias was, 
at the imstance of the surety, and by an agreement between 
him and. the creditor, and was expressly for the purpose of 
obtaining an indemnity to the surety. It might be replied, if 

necessary, that in point of fact, this is “substantially the 
(397) same case. But it is not necessary to compare the cases 
in that respect, for the truth is, that the cir cumstances 
alluded to, though noticed in the opinion of the Court, because 
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existing in that case, had no influence upon that decision. Care 
was taken to let that be seen by saying, that “the surety is 
entitled to every collateral security which the creditor gets into 
his hands, and that, as soon as it is created, and by whatever 
means the security’s interest in it attaches, and the ereditor 
can not impair it.” Several instances of the application of the 
principle, are then noticed, in which the supposed securities 
were not obtained at the instance of the surety. The wrong 
done to the surety by the creditor, is not defeating an effort 
by the surety to obtain an indemnity ; but it consists in this, 
that the creditor has a security for his debt on the principal 
debtor’s own property, and has destroyed or departed with 
the same to the prejudice of the surety. “Therefore, it was said 
in Nelson v. Walliams, that it was immaterial by ‘what means 
the security was created, and, in so saying, the Court adopted 
the language of Lord Eldon. In Mayhew v. Crickett 2 
Swans., 191, he said “the circumstance, that the plaintiffs (the 
sureties) did not know that the defendants (the creditors) held 
a warrant of attorney, was of no consequence, because sureties 
are entitled to the benefit 6f every security which the creditor 
had against the principal debtor, and whether the surety knows 
of the existence of those securities or not is immaterial.” Upon | 
that ground, he held in that case, that where the creditor had 
taken a separate judgment against the principal debtor, and 
took his goods in execution, and then withdrew the execution— 
all, without the knowledge of the surety—it was a discharge 
of the surety. In ‘the present ease, the sureties knew of the 
security created by the levy on the principal’s effects, and it 
was the only means of saving themselves from loss, and they | 
urged the creditor to proceed on it; but he withdrew the exe- 
cution for the express purpose of throwing the loss of this debt 
upon the sureties, because, thereby, he hoped to save another 
debt of his own, the execution for which was posterior to : 
that of the hospital. | (398) 
It was said at the bar, that the sheriff might have 
arranged the executions so as to raise the largest possible 
amount of the execution debts, by satisfying the Superior Court 
executions out of the property of Busbee and Smith, and apply- 
ing White’s property and Busbee’s negroes, that were rot con- 
veyed, to the county court executions; and that, if the sheriff 
had done so, those sureties could have had no redress against. 
him. And it was thence inferred, that the defendant is not 
to blame for bringing about a state of things, for which the 
sheriff, 1f effected by him, would not have been responsible. 
But the copeciuence does not follow. The sheriff proceeds in 
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obedience to his writs, and therefore their mandates justify 
him, and he is not bound to enter into any equities between 
any of the parties. But, if the creditor attempts to have a use 
made of the writ, which, however legal, is inequitable, a Court 
of Equity will restrain him. Therefore; the legal irresponsi- 
bility of the sheriff, for discharging the property of the prin- 
cipal debtor and seizing that of the surety. Hason v. Petway, 
18 N. C., 44, does not establish the liberty of the creditor to 
bring about the same state of things. It may be true, also, 
that the sheriff and the creditor might arrange the executions, 
or, if the expression may be allowed, marshal the. debtor’s 
property, so as to raise the largest sum for the creditors. But 
that can only be allowed in equity, if at all, in respect ofa 
defendant, who is liable for all the debts, and whose property is 
in such a state, that only a portion of it can be reached by one 
of the executions, while another execution may cover the whole. 
Such, for example, may be the case of Busbee, against whom 
all of the judgments, both in the Superior Court and county 
court, were rendered. To him, therefore, it was immaterial, 
as White’s property was sufficient to pay them all, whether 
this or that one had the benefit of that property. For that 
reason it may also be, that the creditor might properly obtain 
satisfaction of the Rex Hospital execution out of the property 
conveyed by Busbee in the deed of trust. But, with those ques- 
| tions we now have no concern: They arise between per- 
(899) sons not before us. Smith was liable only for the judg- 
ments in the Superior Court, and was not a party to 

those in the county court. The only question which arises 
upon this appeal from an interlocutory decree is, whether the 
injunction should be continued for any and what part of the 
debt, so as to restrain the creditor from raising it from the 
present plaintiff. Now, as between Smith and the creditor, the 
latter is bound, as we have seen, not to have given up the 
securities he had for the debt. Even if he could, as against 
Busbee, levy the whole of the debt out of his property, yet 
he could not rightfully do so in respect to Smith’s responsi- 
bility, because as soon as Busbee’s property had paid the debt, 
an action would arise to him against Smith for contribution; 
whereas, White’s property, as far as it went, would, if applied, 
have been an absolute discharge to all concerned. When, there- 
fore, the execution was levied upon White’s property, and also 
upon Busbee’s negroes, and was the preferable lien upon both 
of those funds, McLeod ought not to have discharged those 
properties therefrom, and caused them to be applied otherwise. 
It is clear, therefore, that the injunction should have been 
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continued, at least, partially. And as far as we can conjecture, 
it might properly have been dissolved for, probably, three or 
four hundred dollars, or even a little more. But in the present 
state of our information, we are unable to see the precise sum, 
for which the injunction should have been continued, or for 
which it should have been-dissolved. In the first place, 1t is 
admitted, that White’s property brought $2,372.50, and that 
the executions of Johns and Atkins, said to be about $1,300, 
exclusive of interest and costs, were satisfied thereout. With 
that application of the fund, the plaintiff, Smith, has no 
cause of complaint, inasmuch as he, like Busbee, was bound for 
both of those debts as well as that to the Rex Hospital. 

It was therefore immaterial to White and his sureties, 
whether the deficit exist as a balance due on one of the exe- 
cutions or as balances on all of them. After satisfying Johns 
and Atkins, there would be a residue of ten or twelve hundred 
dollars of the proceeds of White’s property applicable 
to the Rex Hospital’s judgment, which would, probably, (400) 
leave $700 or $800 thereof, to be paid by Busbee and 
Smith. Busbee’s share thereof, was raised out of the sale of — 
his negroes. We speak of it as having been raised, because, 
although, as between the creditor and Busbee, the former may 
still be at liberty to proceed upon the levy on this execution 
on the other property of Busbee, yet, for the purpose of 
exonerating Smith in this Court from hability for Busbee’s 
half of White’s deficit, the money is to be considered as having 
been raised, inasmuch as the sales of Busbee’s property, on 
which the execution was levied, and which was applicable to it 
in the first place, exceeded Busbee’s share of the deficit, and 
has been received by McLeod. Therefore, the injunction should 
have been dissolved only for the amount. of Smith’s share of 
the deficit—supposed to be, as before mentioned, three or four 
hundred dollars. Probably, that could-soon havd been estimated 
by the master, from the executions and sheriff’s returns, shew- 
ing the debts, interest and costs. And if either of the parties 
had so moved, it would have been the correct course to have 
ordered that estimate, and required the plaintiff to’ pay into 
court his half of the balance found, and on those terms only 
continued the mjunction. But, as the Court could not ascer- 
tain the balance from the pleadings, and there was no com- © 
putation asked for, but the defendant moved peremptorily for 
a dissolution generally for the injunction, we do not see what 
course the Court could. have pursued, other than that, which 
was adopted, of continuing the injunction to the hearing, at 
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which time only can the Court refer a cause to the master, 
properly speaking, for an account. 

The Court holds that the delay in filing the bill, for more 
than four months, is not a ground for dissolving the injunction 
in this case. Perhaps it may be the proper construction of 
the Act of 1800, that it embraces only those cases in which the 
bill is founded on an equity existing at the time the judgment 
at law was obtained—-which seems to be the obvious purview 
of the act. But whether that be so or not, we are of opimion, 

that when the defendant answers, and: the plaintifi’s 
(401) equity is apparent upon the answer ‘itself, the injunction 

should not be dissolved, ‘although it may have been at 
first improvidently granted. The Legislature did not mean, 
that no relief should be given in the Court of Equity against a 
judgment at law more than four months old. The act has 
never been regarded as a statute of limitation, constituting a 
peremptory bar to a bill, or to granting an injunction. It is 
directory to the Judges out of Court not to grant injunctions 
on the bill, and the usual affidavit of the plaintiff to its truth; 
and it was not meant to alter the jurisdiction in court. By 
the original course of the Court of Equity, an mjunction was 
not ordinarily granted before answer or a default in not an- 
swering. But as our courts sit but twice in the’ year, and only 
for short periods, it became necessary to authorize a Judge to | 
grant the writ: ea parte in vacation. Then the restriction of 
the Act of 1800 was provided as a proper guard against the 
abuses, that might grow up from those preliminary injunctions. 
But when the time comes for a defendant to answer, and he 
fails to do so, or he comes in with his answer, and upon its 
face an equity for the plaintiff is seen, the old jurisdiction of 
the Judge in Court exists to award an injunction, as ancillary 
to the relief, to which the plaintiff will unquestionably be 
entitled in-the progress of the cause. Therefore, if, in such a 
case, an injunction had been granted by a J. udge 3 in vacation, 
however improvidently, it would be idle to alee it; because 
in the next breath the Court would be obliged to award one» 
on the answer to ‘the same effect. That the act has not been 
regarded us creating a bar, upon the very short period men- 
tioned in 14, is seen from Pugh v. Mayer, 11 N. C., 362, in 
which it was held, that where the defendant is fully secured, 
by the payment of the money into court, the purpose of the act 
is fulfilled, and the injunction may properly be awarded on 
the bill in vacation, after the time prescribed in the act. 


Prr Curiam. ORDERED TO BE CERTIFIED ACCORDINGLY. 
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Cited: Hall v. Robinson, 80 N. C., 61; Lloyd v. Whitley, 
321; Bevis v. Landis, Ib., 314; Thornton v. Thornton, 63 
N. C., 218; McCoy v. Wood, 70 N. C., 129; Hamilton v. 
Mooney, 84 N. C., 12; Bank v. Homesley, 99 N. C., 5383; Bell 
v. Howerton, 111 N. C., 71. 


(402) 
EZRA A. SHARPE v. JOEL B. KING. 


1, It is a rule in equity, on the subject of injunctions, that, where, by the 
answer, the plaintifi’s whole equity is denied, and the statement in 
the answer is credible, and exhibits no attempt to evade the material 

_ charges of the bill, the injunction will be dissolved. 


2. Where a party referred matters in contest between himself and another 
to arbitration, and, after the award was made, he had full time and 
opportunity to examine it, and then gave his bond for the amount 
awarded against him, he can not afterwards have relief upon the 
ground of errors in the award. Equity is no more bound to take 
care of those who can take care of themselves and will not, than is 
a court of law. 


Appeal from an iueoouors decree of the Court of Equity 
of IrepeLr, at Fall Term, 1844, his Honor, Judge Manly 
presiding, ordering the injumetion heretofore eranted in this 
case to be dissolved. 

The matters contained in the bill of injunction ad the 
answer thereto are stated in the opinion delivered in this Court. 


Alexander, Boyden and Iredell for the plaintiff. 
Osborne and J. H. Bryan for the defendant. 


Nasu, J. The plaintiff in his bill charges, that a copartner- 
ship existed between himself and the defendant, and that, hav- 
ing closed their business, they agreed to select two individuals 
to settle and adjust. their accounts, agreeing to abide by their — 
award; that, accordingly, Mr. Sharpe and a Mr. Cowan were 
selected as the arbitrators, to whom all matters in dispute 
were submitted; that the arbitrators proceeded to the discharge 
of their duties, ‘and in due time made up their award, to which 
he objected, nud it was by him and the defendant reccnied back 
to the same individuals, who again examined the accounts 
and made another award, based upon the first. And upon the 
return of this last judgment of the arbitrators, he. gave to 
the defendant his bond to perform the award; that, upon 
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(403) this bond, suit had been brought against him, and a 
judgment obtained by the defendant; and he prayed, 
among other things, for an injunction to stay him from collect-- 
ing the money. The ground, upon which he asked for the 
injunction, was, that in their award, the arbitrator had made a 
mistake, in this, among other items; that they had charged 
him with ihe sum of $1,553.59, whereas, they ought to have 
charged him only with the sum of $109.04, and that, upon a 
fair settlement of the accounts, the defendant would be largely 
indebted to him. The bill further states, that the first award 
of the arbitrators was made on 22 December, 1841, and con- 
tained this error, which was transferred, by. the arbitrators, 
into the second award, which was made and returned on 17 
March, 1842, and that he executed the bond, on which judg- 
ment was obtained, in ignorance of the error existing in it. 
An injunction was granted agreeably to the prayer of the bill. | 
The answer denies that the arbitrators made any mistake 
in stating the accounts, or that there was any error in the 
award made by them; and avers, that the item of $1,553.59, 
to which the complaint now excepts; was a just and proper 
charge against him, and: that he did not owe the complainant 
anything. It further states, that when the second award was. 
made and handed to the parties, it was deliberately read over 
to the plaintiff, who made no objections, and, with a full knowl- 
edge of its contents, executed the bond, upon which judgment 
was obtained. I have stated only such portions of the -bill and 
answer, as have a material bearing upon the question before 
this Court. Before the coming in of the answer in the Court. 
below, the injunction was, upon the motion of the defendant, 
dissolved, and from that interlocutory order, an appeal was 
taken to this Court, and our only inquiry is, whether there is 
error in that order. We think there is none. The plaintifi’s 
equity is fully met by the defendant’s answer, in each particu- 
lar. He swears, there is in the award of the arbitrators no 
error, but that its statements and conclusions are just and true. 
It is a rule in equity, on the subject of mjunctions, that, where 
by the answer the  plaintifi’s whole equity is ‘denied, 

(404) and the statement in the answer is credible, and ex- 
hibits no attempt to evade the material charges of the 

bill, the injunction will be dissolved. Moore v. Hylion, 16 
N. C., 429. We see no attempt in the answer to pass by the 
allegations of the bill; it is full, and; so far from being incredi- 
‘bles it is fully sustained by the two awards, copies of which 
are appended to the plaintiff’s bill. We have looked into the 
awards, and find that the investigations, made by the arbi- 
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trators, was a most minute and labored one. The accounts 
appear to have been gone fully into, and, after baving their 
attention drawn to these alleged errors 1n the first award, upon 
a reconsideration of their report, they reaffirm them. There is 
not the slightest insinuation in the bill against the integrity 
of the arbitrators. Again, one of the grounds upon which the 
prayer for the injunction rests, is the allegation of the plaintiff, 
that he did not, at the time he executed the bond, know of 
the existence of the errors in the award of the arbitrators. 
This is, under the circumstances charged in the bill, an extra- 
ordinary allegation. The plaintiff states, and the awards show 
the fact to be go, that the material errors alleged to be in the 
last, were contained in the first award, and that he was dis- 
satisfied with the first, because of its errors, and that the arbi- 
trators took the first award as the basis of the second. But, 
beside this, the defendant swears in his answer, that, before. - 
the plaintiff executed the bond, the award last made was 
deliberately read over to him. This award was made on 17 
March, 1842, when the bond was executed. Judgment 1s ob- 
tained on the bond in August, 1848, and the. pill is filed 12 
December, 1843. The case shows, that the plaintiff had availed 
himself of the award, so far as to collect the debts assigned 
him by it, or a portion of them. 

The case is not before us for hearing, but only on the motion 
to dissolve the injunction. 

If the plaintiff was ignorant, that the last award contained 
the same error that the first did, which the statements of the 
bill and answer do not permit us to believe, it was his own 
fault; if he had given himself the trouble to examine 
it, he would have found it so. The use of reasonable (405) 
diligence would have protected him. And equity 1s no 
more bound to take care of those who can take care of them- | 
selves and will not, than is a court of law. 1 Story Equity, 
p- 159, sec. 146. 1 "Fonblan. Eq. B. 1, ch. 38, sec. 3. Penny v. — 
Martin, 4 John., ch. 566. 

It is the opinion of the Court, fore is no error in the inter- 
Jocutory decree appealed from. There must be a decree for the 
costs of this Court against the plaintiff. 


Per Curram. CERTIFICATE ORDERED ACCORDINGLY. 
Cited: Perkins v. Hollowell, 40 N. C., 26; Mowe v. 


McIntyre, 41 N. C., 69; Perry v. Michaus, 79 N. C., 98; 
Rigsbee v. Durham, 98 N. ©. St 
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JESSE WOMBLE v. JOSIAH CHEEK et al. 


1, Where the plaintiff has an equitable title to a tract of land, the legal 
title to which is in the heirs of a person deceased, and the plaintifl’s 
wife is one of those heirs, he can not have a decree against her to 
compel her to join in the conveyance of such legal title. 


2. When he dies, his representatives may file a bill against her, or, when 
she dies, he may file a bill against her real representatives to obtain 
her legal title. 


Cause removed by consent from the Court of Equity of 
Moors, at Fall Term, 1844. The facts, appearing from the 
pleadings and proofs, were these: 

The bill states, that the plaintiff, some six or seven years 
ago, contracted with one Travis Harper, to purchase a tract 
of land lying in Chatham, containing 171 acres, more or less, 
at the price of $650, payable in three installments; that he 
paid the first installment ($300) and gave his bonds for the 
residue, and was put into the possession of the land, which 

he has retained ever since; that Harper, thereupon, made 
(406) a conveyance. of the land to the plaintiff. Before the 

second installment became due, Harper required him to 
give further security for the payment of the said bonds; where- 
upon, he ealled on the late John Cheek to become his surety, 
who agreed to do so, upon condition that Harper should convey 
the land to him, for the purpose of indemnity. He therefore 
surrendered the deed, which Harper had before executed to 
him (it never having been registered), and the plaintiff, as 
principal, and Cheek, as his surety, executed to Harper their 
joint bonds for the residue of the purchase-money, and Harper 
then executed to Cheek a deed in fee for the said land. The 
plaintiff avers, that the conveyance was made to Cheek to 
secure him from any loss on account’ of his suretyship. And 
that it was agreed between them, and when the purchase-money 
should be paid by the plaintiff, the said Cheek was to convey 
. the said tract of land back to him. The plaintiff says, that, | 
since that time, and before the death of Cheek, he paid all 
the purchase-money that was due to Harper, and that Cheek 
then promised him to make him a deed for the said land, 
agreeably to the original contract, but he said he had mis- 
laid the deed that Harper had given to him for the land, and 
could not do it then. Cheek died in the year 1836, without 
executing to the plaintiff any deed for the said land, as he 
intended. The bill states, that the defendants are the heirs- 
at-law of Cheek, and the widow, who has filed a petition for 
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her dower in the said land, and is prosecuting the same to 
execution. The bill prays for a conveyance to the plaintiff 
of the said land, and that. the widow of Cheek be enjoined 
from proceeding in her suit for dower. : 

As to the adult defendants, there is a decree against them 
pro confesso. The euardian of the infant defendants has 
made the usual answer, that he knows nothing of the matter, 
and he prays that the plaintiff be put to full proof, ete. The 
wife of the plaintiff is one of the heirs of John Cheek, and 
the plaintiff makes her a party defendant. 


Winston for the plaintiff. (407) 
No counsel for the defendants. 


Dantet, J. In equity, a wife may, by her next friend, sue 
her husband. And it-is said, that, if a husband is a plaintiff 
in a suit in equity, and makes his wife a defendant, he is 
considered as thereby renouncing his marital right over her, 
and she is allowed to answer separately, without an order of 
the Court for the purpose. Calvert on Parties, 273. 1 Ba. A. 
C., 737. But this plaintiff is now tenant in common ineposses- 
sion in right of his wife. How can this Court force her to 
make a conveyance of the legal title in fee to her husband? 
Although the wife, by her next friend, has not ‘in this ease 
made any resistance to the plaintifi’s claim, we do not see 
the mode in which we can, by a decree, carry into execution 
the prayer of the plaintiff against her. We must therefore 
dismiss the bill as to her, leaving the plaintiff or his heirs to 
seek a proper remedy against the wife or her heirs, when the 
relation of husband and wife shall have ceased by the death 
of one of them. We have examined the testimony taken in 
the cause, and it proves to our satisfaction the case made by 
the bill, to wit, that the plaintiff purchased of Harper the 
said land, and paid the money, and that Cheek took the legal 
title by a conveyance from Harper, only to indemnify him- 
self against any loss in his becoming the surety for the pur- 
chase-money. There is, therefore, a resulting trust in favor 
of the plaintiff, and he has a right to call for the legal title, 
.so far as the same is now in the other heirs of Cheek. From 
the necessity of the case, a decree must be made for a convey- 
ance to the plaintiff from the other children of Jéhn Cheek, 
deceased, excluding the plaintifi’s wife. And, furthermore, he 
is entitled to a perpetual Injunction, restraining the widow 
of Cheek from prosecuting her suit for dower in the said tract 


of Jand. 


Per Curiam. DECREED ACCORDINGLY. 
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(408) | 
HUTSON NANCE v. W. B. ELLIOTT et al.. 


When one purchases land from a vendor, whose title is afterwards ascer- 
tained to be defective, and the purchaser, by his own means, supplies 
the defect and secures his title, he has no claim in equity upon the 
vendor for what he has expended in so perfecting his title. 


Cause set for hearing and transferred from the Court of 
Equity of Ranpotrn, at Fall Term, 1844. 

The bill sets forth, that the plaintiff purchased from Ben- 
jamin Elhott, the testator of the defendants, the land men-_ 
tioned in his bill, at the price of one hundred dollars, for 
which he gave his ‘bond, and the said Elhott promised to make 
him a good title ; that he took possession and made some 
improvements, after which, he discovered that Elhott had no 
title, the land being vacant ; whereupon, he entered it himself, 
and took out a grant in his own name, and that he called upon 
Elhott to surrender up his bond, who refused to do so, but 
sued him upon it, and in 1840 recovered judgment, which he 
paid off in the year 1841. The bill charges, that at the time 
of the sale to him, Ellidtt knew he had no title, and prays 
that the defendants, the executors of Elliott, may account with’ 
and pay to him, the money so recovered and paid by him to | 
the testator. | | 

The defendants admit, that their testator had entered the 
land in question and had it surveyed according to law, and, 
in 1830 or 1831, made with the plaintiff a contract to sell to 
him for one hundred dollars; that at the time of the sale to 
the plaintiff, he, the testator, had taken out no grant, but merely 
held the land in entry; and allege, that the agreement between 
the parties was, that the plaintiff was to pay the purchase- 
money to the State and take out a grant in the name of the 
said Elliott, who was then to make a title to the plaintiff. And 
it was further agreed, that, if the plaintiff should suffer the 
entry to lapse, he was then to enter it in his own name. It 
further alleges, that the plaintiff did suffer the entry of the said 

, Elhott to lapse, and, in accordance with the agreement, 
(409) made his entry and obtained his grant, and 1s now in 

the undisputed possession of the land, under a full and 
perfect titl& The answer admits the recovery of the judg- 
ment and its payment by the plaintiff, and that the plaintiff’s 
grant issued in 1883—Benjamin Elhott died in 1840, and, after 
he had obtained his grant, the plaintiff made his several pay- 
ments on his bond. 
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J. H. Haughton for the plaintiff. 
(M endenhall and /redell for the defendants. 


Nasu, J. The only witness, on behalf of the plaintiff, who 
speaks anything as to the contract between the parties is Col. 
Isaac Lamb, and, what he testifies, he states came from the 
plaintiff. He surveyed the land for the plaintiff, who on that 
oceasion told him, that it had been agreed between him and 
Benjamin Elhbott, that the entry of the latter should be dropped, 
as the witness expressed it, and that he, the plaintiff, should 
re-enter it, and in his own name, take out 2 grant for it, and, 
that they had made this agreement, because it would cost less 
money than to take out the grant in Ellott’s name, who would 
then have to make him a deed, and Nance was to pay the 
expenses of the survey and the purchase-money to the State, all 
of which Elliott was to credit him for. We can not well see, 
why the case was not settled as soon as this testimony was taken. 
Ti is evident from it, that the statements of the bill were not 
true, and that those. in the answer were. Nance must have 
known, at the time of his purchase, that Elliott had not per- 
fected, the title to the land, and it is evident, from his own testi- 
mony, that 1¢ was part ‘of the agreement between him and 
Elliott, that the entry of the latter. should be suffered to lapse, 
and a re-entry made by the plaintiff, after the lapsing of the 
entry made by Eliott. Another entry in his name could not be 
made of the same land, within twelve months thereafter; and all 
entries lapse and return to the State, and become subject to 
re-entry, whenever the purchase-money i is not paid on or before 
31 December, of the second year after the entry is made. Rev. 
St., ¢. 42, secs. 10, 11, 12. The re-entry, therefore, could 
not have béen made by Nanee in the name of Elliott, (410) 
within twelve months after its lapsing. But, the re- entry 
was made by him. in. pursuance of the agreement between him 
and his vendor. If he did not receive credit for the money 
paid by him, at the time the judgment was recovered, 1t was 
his own fault, in not claiming and laying before the jury his 
evidence to prove it. We do not see, however, how, upon his 
own statement, we could grant him the relief he asks. He does 
not, in his pill, seek to set aside the contract, but asks the Court 
to compel the defendants. to return the money he has paid, and 
permit him to keep the land. He has now a good and inde- 
feasible title to the land, and stands in no need of any assist- 
ance from the defendants to make it better. If the fact had 
been, as he states it, that he believed at the time of his purchase, 
that "Benjamin Elliott had a good title to the land, and upon 
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discovering the contrary, had apphed to a court of equity to. 
set aside the contract, or to complete the title by paying the 
necessary expenses, no> doubt his prayer would have been 
granted, if sufficiently sustained by proof. Instead of pursu- 
ing this course, he undertakes to supply, and does succeed in 
supplying, the alleged defects of title. He now has all that he 
contracted for, and in equity has no claim for relief. 
Per Curiam. BILL DISMISSED. 


Cited: Ramsour v. Shuler, 55 N. C., 491; ; Knight v. ees 
tating, 85 N. C., 29. 


(411) a 
SIMON NEWSOM v. JOAB NEWSOM’S HEIRS. 


il. Where an administrator suffers a debt, which is really due from the 
estate, to be recovered from him by .a person not properly entitled to 
it, though while the judgment is unreversed, he will be protected in 
paying it out of the personal estate, yet it forms no ground for a 
elaim of the administrator against the heirs, as for money disbursed 

by him for the benefit of the estate beyond the personal assets he 
had received. 


2. An administrator can have no claim against the heirs for his commis- 
sions, though he may have expended all the personal estate in the 
payment of debts. 


Cause removed from the Court of Equity of Warne, at Fall 
Term, 1844. The case was as follows: 

The complainant charges, that as administrator of Joab New- 
som, he paid and discharged debts of his intestate, to an amount 
greatly exceeding the assets, which came to his hands, and that 
he was induced to make these advances from a full belief that 
the assets would reimburse him. In this expectation he was 
disappointed, from the insolvency of some of the debtors, and 
other causes. He claims to be in advance for the estate to the 
amount of $536.91, as reported by commissioners appointed to 
audit and settle his accounts. The deficiency in the personal 
assets, he also attributes to unexpected recoveries made against 
him, as administrator of his intestate. His prayer is, to be 
indemnified out of the real estate descended to the heirs of Joab 
_ Newsom, the defendants. 

The answers, not denying the payments made by the plain- 
tiff, allege he made the over-payments, officiously, and without 
any necessity, and that the deficiency in the assets was occa- 
sioned by the plaintiff’s paying the interest of a large debt 
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obtained by one Kilpatrick, as the administrator of John King, 
against the estate of Joab Newsom, and that the said Kilpat- 
rick had proposed to the plaintiff; if he would pay the princi- 
pal, he would remit the interest, which considerably exceeded 
the principal. This proposition was rejected by the plaintiff, 
and the whole debt recovered of him. Replication was _ 
taken to the answers, and, the cause being set for hear- (412) 
ing, the accounts, by a decree of the Court, were referred 
to the Master, who duly made his report. In making bis report 
the Master took for the basis thereof the account of the audi- 
tors returned to the County Court of Wayne, from which it 
appeared the estate was indebted to the plaintiff in the sum of 
$536.91, which was reduced by money subsequently recerved by 
the plaintiff, to the sum of $306.24. 7 
To this report the defendant excepted, because the master, in 
making his statement, had allowed the plaintiff, as a disburse- 
ment, the sum of $2,206.76, which was the interest on a debt 
_ paid to Harry Kirkpatrick, as the administrator of John King. 


Mordecai, Husted and Washington for the plaintiff. 
J. H. Bryan for the defendant. 


Nasu, J. In looking over the exhibits filed in the case, we - 
find that one John King died in the year 1813, having made 
and published in writing his last will and testament, which was 
duly proved, and the intestate, Joab Newsom, qualified as execu- 
tor thereof, and took upon himself its due execution. By his 
will, John King gave several bequests, and among them the 
following: “I also give all the rest of my property, that 1s not 
given away, to be sold and equally divided between the heirs - 
of my daughter, Martha Daniel, lawfully begotten of her body. 
My will is, that my executor keep the money arising from what 
I give my daughter, Martha Daniel’s children, until they arrive 
at the age of twenty-one.” Upon the death of Joab Newsom, 
intestate, Harry Kilpatrick, was by the proper tribunal, ap- 
pointed administrator de bonis non, with the will annexed, upon 
the estate of John King, and filed his petition in the County 
Court of Wayne, against the present plamtiff, as administrator 
of Joab Newsom, to recover the legacy to the children of Mar- 
tha Daniel, and obtained a decree therefor, under which decree 
the money was paid to Kilpatrick. We think this decree was 
entirely erroneous. It is evident that Harry Kilpatrick, 

administrator de bonis non of John King, was not the (413) 
proper person to take the legacy into his hands. It was | 
in the possession of the plaintiff, as a trustee for the children of 
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Mrs. Daniel. They were no parties to the suit. The County 
Court gave the petitioner a decree for the sum of $3,471.17, of 
which the sum of $2,206.76 was interest, and for which the 
defendants except. | 

- Erroneous, however, as this decree is, until reversed, it 1s 
binding upon all, who were parties to it. It is not, however, 
binding upon the children of Mrs. Daniel, the legatees under 
John King’s will, and the payment of it to the administrator 
de bonis non, Kilpatrick, is no discharge to the real estate of 
Joab Newsom. And those, who were bound to make it good, 
are still so bound. And, of course, the plaintiff has no right 
to come into this court, and ask that the lands should be sub- 
jected to make good a deficiency so created. There is, how- 
ever, another fatal defect in the plaintiff’s claim. It is this. 
The Master reports, as due to the plaintiff, the sum of $3860.24. 
Upon looking into the accounts audited in the County Court, 
and taken by the Master as the basis of his, we find that the 
auditors allowed the plaintiff commissions to the amount of 
$366.04, a sum exceeding that found due to him by six dollars. 
However just and proper the commissions may be, as a charge 
against the personal estate, it certainly can constitute no claim 
on the part of the plaintiff, as a charge upon the real estate. 

Upon both grounds, then, the plaintiff is debarred of the relief 
he seeks. For, although the payment under the deerce, referred 
to, will protect him against any one claiming the personat estate 
of Joab Newsom, it is different when he comes end claims rehef 
against the real estate. 

The exception of the defendant is allowed, and the bill dis- 
missed with costs. 


Per CurtamM. BILt DISMISSED WITH COSTS. 


(414) 
WILLIAM HEATHMAN, Admr., Etc., v.§ JOSEPH HALL et al. . 


1. To constitute a conveyance to a trustee for a married woman, one for 
her sole and separate use, no technical language is necessary. But 
it must appear unequivocally on the face of the instrument, to the 
satisfaction of the Court, that the intention was fo exclude the 
husband from any interference with the property conveyed. 

2. Where a conveyance was made to a trustee of certain negroes, in trust 
“for the entire use, benefit, profit and advantage of” the feme 
covert: Held, that, by these words, a sole and separate estate in 
the property was conveyed to her. 7 
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Cause removed from fie Court of Equity of Rowan, at 
the Spring Term, 1844. 

The bill sets forth that J oseph Kincaid died in August, 
1840, and that, by the proper tribunal, the plaintiff was duly 
appointed sdimaniatrator upon his estate ; that, some twenty 
years before the death of the intestate, he, being much embar- 
rassed in his circumstances, a constable levied an excention upon 
a negro woman, named Lucy, and at the sale the defendant, 
Joseph Hall, a brother-in-law of the intestate, became the pur- 
chaser, at what price the plaimtiff does not know, as the bill 
of sale which the defendant took from the constable was never 
proved and registered, The bill avers, that, before the sale, 
it was expressly agreed between the said J oseph Kineaid and 
the said Hall that the latter should purchase said Lucy, and 
that Kineaid should have the right to redeem her at any time, 
by paying Hall his money with ‘the legal interest thereon ; that 
in pursuance of this arrangement, Hall, on the day after the 
sale or in some short time thereafter, sent "Lucy back to the intes- 
tate, where she remained up to the time of his death; that dur- 
ing ‘the time the said Lucy was in the possession of the said 
Kineaid she had six children, of whom one was named Betty 
and another Srmon; that, about two years after the purchase 
by Hall, the intestate, through the agency of the said Hall, sold 
two other negroes to one Kirder, fer about $1,000, and, 
with a view to pay off all of his debts and redeem Lucy ; (415) 
and soon thereafter the parties met at the house of the 
said Hall, when they had a settlement, and the said Kineaid 
made a full payment of the purchase-money for Lucy, and the 
said Hall surrendered up the constable’s bill of sale, and the 
said Kineaid took it away with him, and on his way home, from 
forgetfulness or some other casualty, left it at the house of one 
Tinster, also a brother-in-law; and that thereafter the said Hall 
obtained possession of the said bill of sale, how, the plaintiff 
does not know, but without the knowledge or consent of Kin- 
eaid, which said Hall still keeps under various pretexts, always, 
however, admitting that Kincaid had paid him his money; that, 
about the year 1830, the intestate became diseased and con- 
tinued to get worse until 1835, when he became entirely 
deranged, and so continued up to the time of his death; that, in 
1837, the said Dall conveyed the said negro Lucy, with her 
increase, to one Ashbell Smith, then and still a resident of a 
foreign government, in trust, for the entire benefit of the defend- 
ant, Eleanor Kineaid, then the wife of the said intestate, dur- 
ing her hfe, and, after her death, the negro Simon to be con- 
veyed to the defendant Lucinda Kincaid, and the negro Betty 
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and her increase to the defendant Sarah W. Kineaid, and the 
remainder of the property to be sold and equally divided among 
the heirs of the said Eleanor; that the said Lucinda and Sarah 
were children of his intestate, besides whom he left a son living 
out of the State, another daughter under coverture, and an 
infant granddaughter, whose mother was dead; that, in Jan- 
uary, 1840, the negroes Betty, Simon and Mary, were hired out 
by one Jesse Kincaid’, as the agent or attorney in fact of the 
said Smith, but that notes were taken payable to the said Hall, 
and that, in January, 1841, the said Hall, as trustee for Mrs. 
Kineaid, hired out the same negroes, though forbidden to do so; 
that the rest of the negroes remained in possession of the said 
Eleanor, and, soon after the plaintiff administered, he attempted 
to take them into his possession, and sell other portions of the 
property, all of which was claimed by the defendants, and they 
refused to surrender up the bill of sale; that the defend- 
(416) ants, Eleanor, Lucy and Sarah, often, before his intes- 
tate became deranged, declared that the said Hall had 
no right to the negro Lucy, and that the said intestate had fully 
paid up Hall for the money, and that he surrendered the bill of 
sale; and that the defendants had conspired to defraud the 
deceased and his next of kin, and that the said Ashbell Smith | 
had. full knowledge of these facts at the time he accepted the 
deed of trust. The prayer of the bill is for a surrender of the 
negroes by the defendants, and that they may account for the 
hire, and concludes with a prayer for general relief. — : 
The answer of Joseph Hall admits the death of Joseph Kin- 
caid, and that the complainant is his rightful administrator, the 
sale of Lucy by the constable, and that he purchased her for 
$300. Bunt he denies positively that there was any agreement 
or understanding between him and the said Kineaid as to the 
_redemption of Lucy; before the sale or after. He avers, that, 
at the time he purchased Lucy, he bought a negro boy named 
York, and, as he was returning home, upon Mrs. Eleanor Kin; 
caid complaining of the circumstances, he told her it was out 
of his power to keep both of the negroes; that, if, in the sale, he 
reimbursed himself, he would secure to her all over, but that 
this promise was merely voluntary; that he purchased York 
and Luey for a fair and full price, and for himself, but with 
a determination to do something for the wife of Kincaid, who 
was the sister of his. wife, as he saw the family would come to 
want; that Joseph Kincaid was entirely insolvent, and unable 
to pay his debts, and that, in a short time, all his property was 
sold, and did not discharge what he owed, and that a consider- 
able amount remains unpaid still; that Joseph Kincaid never 
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set up any title to the negro Lucey, and knew of his convey1ng 
her and her children to Ashbell Smith, and the purposes thereof ; 
that he never had a settlement with Kincaid, as to the money 
paid, nor has any of it ever been repaid him ; that he kept Lucy - 
some time in his possession after he bought her, and then hired 
her at the price of $50 a year, to the said Kineaid, and that he 
has always claimed the title of said Lucy from the time _ 


of the sale, and held her and her children adversely to (417) 


the said Kincaid, and with his knowledge. He admits 
the transfer of Luey and her children to Ashbell Smith, and 
avers that Kincaid knew it at the time, and approved of Lt: 


_ that, some years before his death, Kincaid was afflicted with fits, 


but denies that they affected his ‘mind, except for the time they 
were on him, but avers that his mind was sound to the time of 
his death, and denies all fraud. | 

The answer of Jesse Kincaid admits the death of Joseph — 


| Kineaid, and the qualification of the complainant as his admin- 


istrator, denies all knowledge of any understanding or agree- 
ment between Hall and the said intestate, as to the purchase of 
Lucy, avers the total insolvency of the intestate, and dentes that. 
his mind was unsettled by his disease, but avers ‘that it remained 
strong and active to the time of his ‘death. 

The joint answers of Eleanor and Sarah Kincaid admit ae 


sale of Lucy and York by the constable, and the purchase by 


Joseph Hall, in the year 1821, but that he purchased for him- 


self, and that, at that time, J oseph Kincaid was entirely insol- 


vent, unable to pay his debts, and that they still remain unpaid. 
They aver that the intestate was not at the sale, but that, after 
it was over, Joseph Hall promised the defendant, Eleanor, that, 
after indemnifying him for what he had paid for the negroes, 
he would convey all over to her, that it would not do to convey 
anything to the said intestate, as his ereditors would imme- 
diately seize it; that this conversation was communicated to 
Joseph Kineaid, who approved of the arrangement, and never 
during her life claimed said negroes as his, but always admitted 


they were Joseph Hall’s. They deny that the intestate was, at 


any time before his death, deprived.of his reason, or unable to 
manage his: affairs, except when fits were on him, admit the 
making of the deed as set forth, and deny that they ever thought 
or said that Joseph Hall had no right to the negro Luey and her 
increase, or that they were afraid he would injure the intestate. 


Tredell for the plaintiff. (418) 
Boyden for the defendants. 3 
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Nasu, J. The foundation of the plaintiffs bill is that Joseph 

Kincaid, being in embarrassed circumstances, a constable levied 
an execution on the negro Licy, and it was agreed between him 
and the defendant, Hail, that he, Hall, should purchase said 
negro, and permit the said Kincaid to redeem her, and the 
gravamen is that, in violation of that contract, he has con- 
veyed the negro Lucy and all her increase to the widow of. 
_ Kineaid, the defendant, Eleanor, for her life, and after her 
death, the negro Simon to Sarah Wells Kineaid, and Betty, the 
ehild to Lucinda Kincaid the other two defendants, and, after 
the death of the said Eleanor, the remainder of the negroes 
to be sold and divided among all her children. ‘The defendant, 
Hall, positively denies that he ever made any such agreement 
with Joseph Kineaid, either before or after the sale; states that 
he purehased the negro Lucy with his own money, at a full 
price, and for his own purposes; that it would have been idle. 
to have made any such contract, for he knew Kincaid was very 
much embarrassed; that he then owed at least $1,000 more 
than he could ever pay, which is still due and unpaid, and that, 
seeing the embarrassed situation of the family, he told Mrs. 
Eleanor Kineaid his intention of securing to her whatever | 
might remain after repaying himself; that this promise was 
entirely gratuitous, but that he had performed it. The plain-- 
tiff has entirely failed to sustain his charge; no evidence has 
been adduced by him to prove the existence of any contract or 
agreement, or even understanding, between his intestate and 
Hall, that the former should have the right to redeem. 

He alleges the long and continued possession of the intestate 
as proof of it. The answer of Hall fully and expressly denies 
it, and the circumstances proved in the ease support the answer, 
and sufficiently explain the possession. Hall did not purchase 

with any view to his own profit, but with the intention to aid 
| the sister of his wife and her children, and he has fully 
(419) and, we think, honestly done so. The plaintiff further 

alleges, that, about two years after the constable’s sale, 
Kineaid and Hall met at the house of the latter, when they 
had a full settlement, and Hall surrendered up the bill of sale 
for Lucy to Kineaid. This part of the plaintiff’s case rests 
upon the testimony of Joseph Linster and‘his wife. The char- 
acter of the former has been assailed in such a manner as 
greatly to weaken the force of his testimony, and to incline the 
Court to lay it aside, and the testimony itself is suspicious. He 
appears, from his own account and from his connection with 
the parties, to have fully known all the circumstances attend- 
ing the transaction; yet he gives us no particulars, does not tell 
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us what was settled, except that it was about Lucy, and in the 
presence of N ewberry Hall, who, he says, made the statement, 
and that Hall surrendered up the constable’s deed to Kincaid. 
The wife of Linster makes the same statement, as to the sur- 
render of the deed. | 

If the character of Linster was aianeauhed corroborated as 
his statement, on this part of the transaction, is, by that of 
his wife, we should be compelled to believe that such a settle- 
ment had taken place, and that the bill of sale had been surren- 
dered by Hall. But the latter denies that any such settlement 
ever did take place, or that Kineaid has ever repaid him any 
portion of what he paid for Lucy, and, with respect to the set-. 
tlemént, Newbery Hail explicitly supports the answer. But, 
if. we were satisfied that the fact was as testified hy Linster and 
his wife, as to the surrender of the bill of sale, we could not 
decree upon that fact, that the slaves should be surrendered ; 
for that fact is inconsistent with a,trust in Hall, either far 
Kineaid or for his wife and family. But, according to the 
statement of Hall, and there is no evidence in the case to dis- 
prove it, he purchased Luey and York absolutely for himself, 
and his promise to secure to Mrs. Kincaid what might remain 
after satisfying his own claim, was a promise without a con- 
sideration, void in equity, as well as at law, when the action 
of the former is invoked to carry it into execution. The money 
by which his claim was satisfied, if satisfied at all, was raised 
by the sale,of York; for it is not pretended by Linster 
that any money was ‘paid by Kineaid at the time of the (420) 
alleged settlement; it was therefore the money of Hall. 

The most that could be made of the surrender of the bill of 
sale is, that it was a parol gift of the negro Lucy to the intestate 
since the Act of 1811, and therefore void, by the act of the 
General Assembly. 

We are of opinion, therefore, upon ‘the point of fact, iat the 
defendant, Hall, did not purchase upon any trust for J oseph 
Kineaid. 

Upon the argument of this case, we were at first in some 
doubt, whether, under the deed from Joseph Hall to Ashbell 
Smith, the interest was conveyed to her separate use, or vested 
immediately in her husband. It was, therefore, necessary to 
inquire, whether the conveyance was of such a character as to 
exclude her husband. At the common law a husband is bur- 
thened with the debts of his wife, and is entitled absolutely or 
partially, according to circumstanees, to her property; but, in 
equity, a gift may be made to a feme covert, so as to shut out 
and exclude the husband’s interference or interest in it, pro- 
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vided the intention be clearly expressed. This intention, how- 
ever, must be clearly and unequivocally expressed; and the. 
reason is, that, as the husband is bound to maintain his wite 
and bear the burthen of. her incumbrances, he has prima facie. 
a right to her property. Lewin on Trusts, 150. There is no 
technical language, in which this intention must be expressed, 
to render it efficacious. If the meaning be certain, that the 
wife shall have the property, exclusive of her husband, a Court 
of Equity will exeeute the intention. Darley v. Darley, 3 3 Atk., 
399; Staunton v. fall, 2 R. & M., 180. Various expressions 
have been considered by the Court sufficient to deprive the hus- 


qos of his marital right; such as “for the-sole and separate 


e,” Parker v. Brooke, 9 Ves., '583—“for her sole use,” Adam- 
son v. Armitage, 19 Ves.—or “for her livelihood,” Darley V. 
Darley, 3 Atk., 399—or “that she may receive and enjoy the 


_ profits,” Tyrrell v. Hope, 2 Atk., 258. In Lewin. on Trusts, 


150, the author has collected together various other cases, 


(421) in which the courts have held other words to be sufficient, 


as they were clearly inconsistent with the notion that 


the husband had any right to interfere with the property. 


as 


These are but examples of expressions, sufficiently strong to 
secure the property to the wife, independent of the husband; 
and wherever words shall be used, equally expressive in the 
judgment of the Court, they must be deemed sufficient. In the 
deed we are considering, the words are “for the entire use, 


_ benefit, profit and advantage of Mrs. Eleanor Kingaid.” The 


word “entire” governs the conveyance, and gives its meaning 
and foree to each of the other words, and is the same as if 
written “entire use,” “entire benefit,” “entire profit,’ “entire 
advantage.” The best lexicographers define entire to be whole, 
undivided, not participated in with others. If this be the - 
proper meaning of “entire,” as it certainly 1s, then it 1s evi- 
dent that it was not the intention of the deed, that the husband | 
should have any interest in the negroes whatever; for they are 
conveyed to Ashbell Smith for the use, benefit, profit and advan- 
tage of Mrs. Kincaid, to be enjowed by her, without any par- 


ticipation with any other person—a mode of expression equally 


strong with “sole use,” “sole and separate use,” and equally 
indicative of the same idea, that she was to enjoy the property 
free from any interference on the part of her husband. We 
conclude, therefore, that the deed from Hall to Smith conveyed 
the negroes to the latter, for the sole and separate use of Mrs. 
Kineaid, during her life, and therefore no interest vested in her 
husband, William Kineaid. 

The bill must be dismissed as to Mrs. Kineaid, with costs. 
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As to the remainder, after the life of Mrs. Kincaid, the bill 
must likewise be dismissed with costs; because the trust in- 
remainder, to the two daughters, as to two of the slaves, 1s cer- 
tainly good, and the trust to sell the residue of the slaves and 
divide the proceeds among the heirs of Mrs. Kincaid, vests the 
right to those proceeds in her children or issue, as 
‘ purchasers. | (422) 

My brethren instruct me to say, their opinion 1s | 
founded on the whole sentence taken together. | 
- Per Curiam. | BILL DISMISSED WITH COSTS. 


Cited: Ashcraft v. Little, 39 N. C., 238; King v. Rhew, 108 
N. C., 699; McKenzie v. Sumner, 114 N. C., 429. 


rd 
GILES HEDGESPETH et al. v. ROBERT C. PURYEAR et al. 


A testator devised all his property to his wife for life, and -after her 
death his property, except his lands, to be divided among his three 
daughters. He then directs as follows: “After the death of my 
wife, as aforesaid, it is further my will! and desire, if there should 
not be property and effects, exclusive of the lands, sufficient to make 
to the amount of $370 each, that my son Henry pay out of his 
portion what will be sufficient for the purpose.” He devised his 
lands to be equally divided between his sons Joseph and Henry. 
Henry’s interest in the land was sold under an execution against 
him: Held, that, upon a deficiency of the personal estate, after the 
death of the wife, to pay the daughters $370 each, these legacies 
were a lien upon the land devised to Henry, and the purchaser at 
a sale under an execution against Henry bought them subject to 
that lien. : 
Causr removed from the Court of Equity of Surry, at Spring 
Term, 1843. | 
The facts are set forth in the opinion delivered in this court. 


Alexander and Boyden for the plaintiffs. 
Badger for the defendants. 


Nasu, J. John Sater died in the year ...., possessed of con- 
siderable real and personal property, having previously made 
his last will and testament, duly executed to pass real estate, 
and which has been admitted to probate. By his will he 
devised to his wife, Sarah Sater, the whole of his property, 
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real and porenal: during her life, and bequeaths to his daugh- 
ters, at her death, as follows: “After my wife’s death, it 
(423) is my will and desire that the residue of my property, 
except my lands, be equally divided among my daughters, 
to wit, Nancy McBride, Discretion Hedgespeth, and Malinda 
Kelly.” Ue further gives power to his wife, Sarah, to give or 
make any distribution of the furniture that she may think: - 
proper. The will, then, proceeds: “After the death of my wite, 
as aforesaid, it is further my will and desire, if there should not 
be property and effects, exclusive of the lands, sufficient to make 
to the amount of $3870 each, that my son, Henry, pay out of 
his portion what will be sufficient for the purpose.” He then 
divides his lands between his sons, Joseph and Henry, giving 
to the latter much the larger portion. Sarah Sater is dead. 
The bill is filed to make the legacies out of the land devised 
to Henry Sater, alleging the exhaustion of the personal property 
during the life of Mrs. Sater. It prays a decree to subject the 
@ land in the hands of the defendants, Puryear and Edmonson, 
who, it alleges, are purchasers from Henry Sater, with full 
knowledge of their equity. 

The defendants, Puryear and Edmonson, in their several 
answers, admit the allegations of the hill, as to the devise to 
Henry Sater, and the legacies to the three daughters, but deny 
that the latter are charged on the land; and aver that they are 
personal liabilities of Henry Sater. But, if such a charge did 
exist under the will, that the land was hi able. only in the event 
the personal property should prove insufficient, and they allege 
that the plaintiffs did receive out of that property, during the 
lifetime of Sarah Sater, the full amount of their legacies, and, 
if they did not, enough was left at her death to satisfy them, or 
that the property was wasted during the lifetime of Mrs. Sater, 
and it was their duty to take care it was not so wasted. The 
answer states further, that an execution was in the hands of 
‘the sheriff of Surry against Henry Sater, which was levied on 
his interest in the land, and, at the sale, the defendant, Puryear, 
as the agent of the defendant, Edmonson, purchased it, and that » 
the deed was made to the latter, and that, at the time of their 
purchase, they knew the contents of the will. Upon the coming 

in of the answers, replication was taken, and the cause 
(424) was set for hearing, and sent to this court for hearing. 

Before the cause was transferred here, by consent of the 
parties, a reference was made to the Master to ascertain: Ist, 
the amount of the assets in the hands of Zachariah. Williams, 
the administrator of Sarah Sater; 2d, the amount paid to the 
several complainants for their legacies; and, 3d, whether the 
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assets had been wasted by Mrs. Sater. The Master made a 
report upon these several matters, to which the defendants have 
filed two exceptions. It is not necessary to say anything as to 
the first, Nancy McBride never having been a party to the suit. 
She died before the bill was filed, as appears from the evidence, 
and her representative, if she has any, is not before the court. 
The second exception is allowed. Upon an examination of the 
testimony, we are satisfied that Mrs. Kelly received the full 
amount of her legacy out of the property during the hfe of 
Mrs. Sarah Sater. The Master reported that there was no evi- 
dence of any waste committed by Sarah Sater, and that the 
amount of assets in the hands of her administrator was $150. 
These items in the Master’s report are not excepted to, and the 
report, as to them, was confirmed, and by the Court a decree 
was made, declaring that this sum of $150, in the hands of 
Zachariah Williams, was assets of John Sater, and liable to the 
payment of the legacies before the land. Such was the decree 
of the Court below, with which we do not interfere. The Master 
further reported that, of her legacy, Discretion Hedgespeth had 
received the sum of $50, to which the defendants do not except. 

The primary fund, provided by the testator. for the payment 
of the legacies, being exhausted, except the sum of one hun- 
dred and ‘fifty dollars, in the hands of Zachariah Williams, the 
administrator of Sarah Sater, we are of opinion that the land 
devised to Henry Sater 1s liable to make up to the legatees 
what may remain due to them. 

Tt was the testator’s object that his daughters, Mrs. McBride, 
Mrs. Kelly, and Mrs. Hedgespeth, should each, after the death 
of his wife, receive the sum of three hundred and seventy 
dollars. After giving the whole of his property, real (425) 
and personal, to his wife during her life, he proceeds to 
make the bequests, giving that sum to each of them, to be paid 
out of the personal property of his, which should remain at the 
death of his wife. Apprehensive, however, that a sufficiency 
for that purpose might not remain, and anxious to secure to 
them his bounty, he provides another fund, to wit, the land 
devised to Henry. His words are, “if there should not be 
property and effects (exclusive of the land) to make equal, ete.,’ 
then, “that my son, Henry, pay out of his portion, ete.” These 
words contain an express charge upon the land devised to Henry 
to pay the legacies, as much so as if he had used the word 
“charge” in the event of a deficiency of personal assets. 

The answers of the defendants, Puryear and Edmonson, 
admit that the land was purchased by them at a sale made by 
the sheriff of Surry, under an execution against Henry Sater ; 
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ney then hold it, as he did, subject to this charge. They allege 
that the land ought not to be held liable now, for the reason that 
the personal assets, at the death of Mrs. Sater, were sufficient 
to discharge the legacies, and that the complainants elther were 
paid out of them or might have been, and that the assets were 
wasted during Sarah Sater’s life estate. The only assets found 
remaining, by the Master’s report, after Sarah Sater’s death, 
were to the amount of $150; to this part of the report the 
defendants did not except, and we have no evidence that the 
assets of the testator were wasted by Mrs. Sater. On the con- 
trary, the evidence shows she was a prudent, careful woman, 
and survived her husband ten years. The property was not 
large, and it is evident the testator caleulated it might not hold 
out, but might be exhausted in maintaining her. 

The bill must be dismissed as to Milly Kelly, and Wakeman 
McBride and his wife, Nancy. There must be a decree for 
Giles Hedgespeth and his wife, Discretion, for the amount of 
their legacy, deducting the sum ‘of $50 which they have already © 
received, and, after the application of the sum of $150 in the. 

hands of Zachariah Williams, administrator of Sarah 
(4296). Sater, and, heretofore by a decree of the Superior Court 

of Surry County, declared to be a fund for the payment 
of the legacies, the balance of their legacies is declared to be a 
charge upon the land devised to Henry Sater, in the hands of 
J ohn B. Edmonson, in whom is the legal nie, The bill is dis- 
missed as to Puryear, with costs. 7 | 

Per Curr. DECREED Keconunnars: 


NANCY JOHNSON ct al. v. ANTHONY M. JOHNSON et al. 


1. A bequest’ of “one-seventh part of all the balance of my negroes and 
stock,” is a specific legacy, and, upon the death of the legatee in the 
lifetime of the testator, as well as a pecuniary legacy to the same 
person, becomes a part of the residue, and will pass under a 
residuary clause. | 

2. A testator, after having given several legacies, bequeaths the residue of 
his estate, “not disposed of, to his wife and her six children, to be 
equally divided between them and their heirs, share and share alike.” 
A, one of the six children, died in the lifetime of the testator: Held, 
that this bequest was not to the children as a@ class, but as if each 
had been particularly named—and as each was entitled to only one- 
seventh, that share could not be enlarged by the death of one in the 
lifetime of the testator: Held, therefore, that the share of A, 
having so lapsed, was entirely undisposed of, and belongs to the 
next of kin of the testator and his widow, the latter being entitled, 
in such case, by the express terms of the act of 1835, ( Rev. Stat., 
chap. 121, sec. 12,) to a child’s part. 
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Cause transmitted from the Court of Equity of Warren, at 
Fall Term, 1844, to the Supreme Court. | 

The facts are thus disclosed by the pleadings: | 

Sterling Johnson was twice married. By his first marriage 
-he had the following children, Anthony: M. Johnson, 

John P. Johnson, Willis Johnson, and Littleberry John- (427) 
son. The two former survived their father; but the two 

latter died before him, and before the making of his will, as 
hereafter mentioned, each of them. leaving several children. By 
his second marriage, he had seven children; one of whom died 
before her father, and before the making of his will, leaving an 
only child named Amaryllis Shearin; the other six children 
were Etherton, Wade, Andrew, Augustus, Fraficis M., and Mary 
A. L. Johnson. 

On 7 May, 1838, Sterling Johnson made his will. He 

thereby gave to his two sons, Anthony M. and John P. (by his 
first marriage) certain negroes and other things specifically ; 
and in like manner he provided for the children of his deceased 
sons, Willis and Littleberry, and for his granddaughter, Ama- 
ryllis Shearin. | | . 
_ The testator then lends to his wife, Nancy, during her widow- 
hood, a tract of land, one-seventh part of his negroes, not par- 
ticularly given away, his furniture, etc.; and he directs that 
when. the loan expires, the land shall be sold, and the proceeds 
thereof and the other legacies to her, be equally divided. between 
his wife’s children; his granddaughter, Amaryllis, having no 
part. 

By the tenth clause in the will, the testator gave to Francis 
M. Johnson, “one-seventh part of all the balance of my negroes 
and stock, not hereinbefore given away, and the sum of $250.” 
In lke manner, by five other distinct clauses, he gave one- 
seventh part of the residue of his negroes and stock to each of 
his other children by the last marriage. 

Finally, there is a residuary clause, in these words: “TI give 
and bequeath to my wife and her six children all the balance of 
my money and other property, not heretofore disposed of, to be 
equally divided between them. and their heirs, share and share 
alike; my granddaughter, Amaryllis Shearin, having no part 
of the above money or property.” 

The testator appointed his son, Anthony M., and Thomas W. 
Harris, executors; and then died in 1843. 

Francis M. Johnson died in the lifetime of his father. 

The bill is filed by the widow and her five surviving (428) 
children against the executors and the children and 
grandchildren by the first marriage, and also against Amarylhis 
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Shearin. . It prays, in the first place, foi the several particular 
legacies to the plaintiffs respectively, to which the defendants 
make no objection, but the executors say, they have always 
been ready to deliver or pay them. The bill in the next place 
insists, that the legacies to Francis M. Johnson in the tenth 
clause of the will, of $250, and one-seventh of the negroes and 
stock, fell into the residue by his death, and that the whole 
residue, including those legacies, belong to the plaintitis as 
surviving residuary legatees. 

The answers insist, that both these particular legacies to 
Francis M. and his share of the residue, which lapsed by his 
death, are undisposed of by the testator, and are divisable 
among his next of kin, according to the statute of distributions ; 
and that in such division the widow is not entitled to any part, 
because she did not dissent from her husband’s will. 


Saunders for the plaintiffs. 
Attorney-General for the defendants. 


Rurrm, C. J. The plaintiffs will, of course, have decrees 
respectively for their several particular legacies, according to 
the submission in the answer of the executors. 

The questions respecting the legacies given to Francis M. will 
be better understood by confining our view to one of those lega- 
cles at a time. . | 

The gift of one-seventh part of “all the balance of my 
negroes and stock,” is undoubtedly, specific. Mverett v. Lane, 37 
N.C., 548; » Perry v. Maxwell, 17 N. C., 488. That legacy, and 
the pecuniary one of $250, did not, by ‘lapsing by the death of 
the donee, become undisposed of, but fell into the ‘residue, which 
the will disposes of. The residuary clause 18 in gener al terms, 
embracing “all the balanee of my money and other property” ; 
and it is clearly settled that sueh a disposition carries every 

part of the personalty not given away, or that turns out, 
(429) in the event, not to have been effectually given away, 
whether the failure arise from the illegality of the gift 
or the death of the donee. Sorrey v. Bright, 21 N. C., 118; 
Simms v. Garrott, [d., 393. oe 

But it remains to be seen how the residue, consisting of those 
lapsed legacies and the rest of the “property, is affected by the 
death of Francis M. Johnson, one of the residuary legatees. 
We think so much of the residue as that person would have 
been entitled to, had he survived his father, does not, by his 
death, go to the surviving residuary legates, but lapsed and 
belongs to the next of kin. 
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A distincnon prevails in England, in such cases’ heiwenn 
legacies given to two or more, “jointly, or in common. The 
former, upon the death of one of the donees, survives to the 
others, whether the death be before or after the testator’s. 
Webster v. Webster, 2 Pr. Wms., 347; Morly v. Bird, 3 Ves., 
628. That is supposed to result from the right of survivorship 
incident to a joint tenancy. Whether that be the reason or not, 
or whether our Act of 1784, destroying the jus accrescendi, will 
have any effect upon the point here, it is not material to inquire 
in this case, since the words of this ‘will clear ly create a tenancy 
in common. As to that, the rule is well settled. If a personal 
fund be given to two or more, to be divided in certain propor- 
tions, and. one of them die before the testator, what was given 
to that person lapses; and where the subject ‘of such gift is a 
residue, the lapsed_ share is, necessarily, undisposed “of, and 
belongs to the next of kin. For each of the donees is, by the 
terms of the gift, entitled to a distinct and determinate share 
of the residue; and, therefore, that share is not enlarged by the 
death of the donee of another share. Page v. Page, 2 Pr. 
Wmms., 489; Owen v. Owen, 1 Atk., 494; Ackroyd v. Smithson, 
1 Bro. C. ©. ., 503. This gift is to “the wife and her six chil- 
dren, equally to be divided between them, share and share alike.” 
There is, therefore, a clear tenancy in common; so as to bring 
the case within the general rule. Nor does it fall within the 
- exception to that rule, which was laid down in Viner v. Francis, 
2 Cox, 190, where the bequest was “to the children of — 
the testator’s deceased sister, M. C., to be equally divided (430) 
among them,” and there were three children at the mak- 
ing of the will, but one died before the testator; upon which it 
was held, that the gift was not to those children nominatim, 
nor as if it had been “to the three children of M. C.,” but it — 
was to the children as a class, and the meaning was, that all or 
any of the, described class, that should survive the testator, 
should take the fund. But this will is express, as to which 
children of the testator’s wife should take the residue, namely, 
“her six children,” which she then had, “equally to be divided 
between them.” The gift is not, therefore, to a class of persons, 
as such class might exist, at any subsequent period, but to certain 
persons then in being, and as completely identified, each of 
them, as if each had been designated by his or her name, and — 
the share of each of those persons is fixed, namely, at one- 
seventh part of the residue. Hence, the share ‘of one can not 
be enlarged by the death of Ackerman v. Burrows, 3 Ves. & 
Bea., 54. The share of Francis M, Johnson in he residue, 
therefore, lapsed by his death, and belongs to the next of kin. 
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Another ‘question is made as to the right of the widow to a dis- 
tributive share with the next of kin, upon which there is now 
no doubt. Although, previous to 1835, the widow was excluded, 
as we have held in Brown v. Brown, 27 N. C., 186, and the 
cases therein cited, yet the act of that year, Rev. 'St., 121, s. 12, 
expressly gives her a child’s part of the husband’s personal 
estate, not disposed of in his will. 

It will be perceived, that no directions are given touching - 
the remainder in the personalty lent to the wife, and in the 
proceeds of the sale of the land, at her death or marriage, which 
is given “when the loan expires, to be equally divided among 
my wife’s children.” The pleadings raise no question on that 
part of the property; probably, because both parties thought 
the question was between the children of the second marriage . 
alone, or, at-any rate, that, if the others had an interest in the 

fund, it was so remote as not to be worth litigating now. 
(431) For, ‘the gift of that fund 1s not like that of the residue, 
~” to the six children” of the wife, so as to be confined to 
those then alive, but to her children eenerally. It may, there- 
fore, be a ease within the rule in Viner v. Francis, and, if so, 
the whole remainder is vested in those of the children, who sur- 
vive the testator, subject, perhaps, to open for her after-born 
children. Or it might, perhaps, be contended, that it is yet 
contingent, and will belong to such of the wife’s children as 
shall be alive at the period of division. Even if the latter 
should be the law of the case, the children of the first marriage, 
and the granddaughter, Amaryllis, could take nothing therein, 
unless all the last set of children should die before their mother ; 
so as, thereby, to leave this fund also undisposed of by the will. 
But whatever may have been the motive of the parties, it 1s to 
be observed that, in point of fact, no directions have been 
asked on this point, and, therefore, it will be unaffected by the 


decree. 
Per Curiam. DECREED ACCORDINGLY. | 


S. v. Shannonhouse, 29 N. 10; Guyther v. Taylor, ante, 
328; Tucker v. Tucker, 4] * C. 83 : McCorkle v. Sherrill, 
Ib., 176; oe v. Womack, Ib. 441; Washington v. 
Emery, 57 N. C.; 35; Winston v. Webb, 62 N. C., 23; Twrtty 
v, Martin, 90 N. ia 646. 
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SAMUEL P. HILL et al. v. THOMAS D. JOHNSTON. 


1. A, being indebted to certain infants, of whom B was the guardian, 
agr eed with B that he would give his note to D for a debt. which B 
- owed the latter, and accor dingly did so, taking from B a discharge 
for the debt due to his wards for that amount: Held, that C having 
no notice of this arrangement between A and B, was not responsible 

for the amount so received from A. 


2. Merely signing a paper as an instrumentary winiees. creates neither a 
legal nor a natural presumption that such witness knew the contents 
of the paper. 


Gites removed from the Court of Equity of Caer, at, 
Fall Term, 1844. 

The following is the state of the case as presented by the 
pleadings and proofs: 

John H. Graves was, on 16 September, 1841, and for several 
years before, the euardian of the plaintiffs, Samuel P. Hill, 
Sarah J. Hill, and Maria W. Hill, and had also married their 
sister. At that time, James Mebane, as executor of the will of 
John Mebane, deceased, owed to the plaintiffs and their sister, 
Mrs. Graves, a considerable sum of money, on account of lega- 
cles given to them by his testator, who was their grandfather. 

James Mebane was also, with others, the surety for Graves, for 
his guardianship. The "defendant, | ohnston, was a a shopkeeper, 
with whom Graves had dealings for several years for supplies 
for his family, and also for his said wards, respectively; on all 
which accounts the demand of the defendant upon goods. 
exceeded $1,500, in September, 1841, and the defendant urged 
him to make some payment. Graves then informed the defend- 
ant that James Mebane owed him a considerable debt, and that 
he expected to receive a payment on account of it in some short 
period, and promised that, when he did, he would pay the 
defendant, in whole or in part; and the defendant then stated 
to him that if Mr. Mebane would give his bond to the 
defendant, in case it was not then convenient to him to (433) 
pay the money, the defendant would accept it, and dis- | 
charge Graves. Accordingly, Graves and Mebane went together 
to the defendant’s shop, on 16 September, 1841, and Graves 
then gave to Mebane a receipt for the sum ‘of $1,008.27, 
expressed to be “in full of a balance due from him as executor 
OF tinue’ Mebane, on account of my wife, and as guardian of 
Samuel P. Hill, Sarah J. Hill, and Maria W. Hill,” and the 
defendant, J ohnst on, attested the receipt as subscribing wit- 
ness ; and, at the same time, Mebane gave to the defendant his 
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bond for the sum of $841.79, part of the said sum of. $1,008.27, 
and settled the residue thereof with Graves, in some other way. 
In May, 1842, Mebane paid his bond to the defendant. During 
the dealings between Graves and the defendant, as above men- 
tioned, the former was in the habit of making payments to the 
latter, in bonds taken by him for the hire of slaves belonging 
to his: wards, and payable to him as guardian, amounting alto- — 
gether to the sum of $495.75. 

Graves had similar dealings with Harvey & Gunn, who were 
also shopkeepers in the same place, and gave to them his bond > 
for a balance of $262.85, and made them a payment thereon 
in eash of $151.21, leaving a balance of $155 due on the bond, 
when Harvey & Gunn endorsed it to the defendant. In April, 
1842, it beeame known that Graves was insolvent, and he exe- 
cuted to a trustee an assignment of certain property, in trust, 
to indemnify Mebane and his other sureties for his guardian- 
ship, and removed from this State; and James Mebane was 
then appointed guardian of the plaintiffs. 

The bill was filed in January, 1843, and charges that, when 
Mebane gave his bond to the defendant, on the 16th September, 
1841, he, Mebane, believed Graves to be solvent and fully able 
to answer to his wards for all their effects, that had or might 
come to his hands, and that the defendant then knew or believed 
Graves to be insolvent, and that he also knew the contents of the 
receipt given by Graves to Mebane, which the defendant 
attested, and that the money, or a large part of it, for which 

Graves had the demand against Mebane, was due for a 
(434) balance of the legacies to the plaintiffs. The bill insists, | 

that the defendant holds all the money and. bonds 
received by him from Graves, over and above the defendant’s 
accounts for supplies to the plaintiffs, as trustee for them— 
and the prayer is, that an account may be taken of all the deal- 
ings, on account of the plaintiffs, with the defendant, and that 
he may be decreed, to pay and to deliver over to their present 
guardian, James Mebane, all such money, and also deliver over 
the bonds that ‘may be found in his hands. | 
The answer admits that the defendant became uneasy at the 
delay of Graves in making payments on his debt, when he urged — 
him to it in September, 1841; but states that the defendant did 
not then suspect Graves to be insolvent, and, on the contrary, 
was induced to believe that he was solvent, Inasmuch as he 
represented Mebane to'be largely indebted to him, and as Meb- 
ane was nearly related to Graves, and the defendant knew that 
he was surety for Graves for large sums of money, besides for 
_his guardianship, and as Mebane so readily assumed so large a 
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part of Graves’s debt to the defendant. The answer states, that, 
in consequence of his belief, from that conduct on the part of 
Mebana, that Graves was entitled to credit he indulged him on 
the residue of his debt, and lost it. 

The answer. states, that, at the time Mebane gave to the 
defendant his bond, the defendant.did not know on what account 
Mebane was indebted to Graves, and though he admits that he 
witnessed a receipt from Graves to Mebane, he states that he 
does not know the sum for which it was given, nor whether it 
expresses that the money was paid by Mebane, as executor of 
John Mebane, or not. The answer states that the arrangements 


between Mebane and Graves were not communicated to the 


defendant, and that the defendant considered that Mebane gave 
his bond, instead of Graves, cither for his own accommodation, 
inasmuch as he could not conveniently then raise the money for 
which Graves was pressing, or to sustain the credit and for 
the accommodation of Graves, to whom he was a particular 


' friend, and for whom he was bound as surety in many instances, 
_ as before mentioned. The answer then sets forth the defend- 


ant’s account for supplies to the plaintiffs for several 
years, including those for 1842, and states the several (435) 
bonds received from Graves on account, which were 
payable to him as guardian. 

The answer was put in at May term, 1843, and a replication 
taken'to it, and at the same term a reference was made to the 
master, “to take an account between the parties.” 

At November term, 1848, the master reported, and submits 
to the Court, whether the defendant is chargeable to the plain- 
tiffs for the sum of $841.79, received from Mebane as aforesaid ; 
and, in case he should be chargeable, the master finds that, of 


the said sum, the plaintiffs were together entitled to $594.42 


principal money, which he divides amongst the plaintiffs in 
proportion to their several legacies. The master finds the » 


_ bonds, received by the defendant from Graves, to amount to 


$495. 95, as stated in the answer, and that:some of the debtors, 
to the amount of $53.75, are insolvent. The insolvent bonds 
belonged to the plaintiff, Samuel P. Hall; and of the good ones 
$162.25 also belonged to him; and the residue of the good bonds 
belonged to the plaintiff, Maria W. Hill. The master submits, 
whether the dealings with Harvey & Gunn are to be included in 
the amount. If they are, he gives the plaintiffs severally credit 
for their shares of the fragment of $151.21, made by Graves 
on that bond; and if they are not, then the master gives the 
plaintiffs severally, a further credit for the amount of the 
dealings of each of them with Harvey & Gunn, which was 
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included in Graves’ bond. Upon the whole, the master finds 
that Sarah J. Hill (after deducting the sum of $10.44, as her 
share of the cash fragment to Harvey & Gunn) is indebted to 
the defendant in the sum of $181.44; that Samuel P. Hill 
(after deducting $10 as his share of the payment to Harvey 
& Gunn) had overpaid the defendant the sum of $41.78; and 
that Maria W. Hill (after a like deduction of $17.55) had 
overpaid the sum of $184.28. | 

The answer also states, that in the year 1842, the plaintiffs 
still dealt with the defendant, Samuel P. Hill, to the amount 

‘of $12.09; Maria W. Hill, $97.62; and Sarah J. Hall, 
(436) $60,238, making in all, the sum of $99.94. The master, 

although he says such dealings did take place in 1842, 

and that the accounts have not been paid, yet does not report 
the amount of them, nor assign any reason for not doing so. 

The defendant took no proofs, and the plaintiffs took but 
a single deposition, that of John H. Graves, in February, 
1844. The cause was then set for hearing and sent to this 
Court, and has been brought to a hearing on the pleadings, 
the deposition of Graves, and the report of the master on the 
_ inquiry ordered. Graves states, that, by agreement between 
Mebane, Johnston and Graves, the bond of Mebane was given 
to Johnston, as a mode of payment from Mebane to Graves, 
and from Graves to Johnston; that he did not inform Johnston, 
when the latter agreed to take Mebane’s bond, how the money 
was due, except that it was coming to him from his wife’s 
grandfather’s estate; that, after Mebane had given his bond 
to the defendant, he, Graves, gave Mebane a receipt for that 
sum, and others paid by Mebane for him to other persons, 
but that it was not read to Johnston, nor by him, nor was 
Johnston informed by the witness or Mebane that Mebane 
owed that money, or any part of it to Graves, as the guardian 
of either of the plaintiffs, or otherwise, than on Graves’ own 
account. 


Badger for the plaintiffs. 
- Kerr for the defendant. 


Rurrin, ©. J. The principal purpose of the bill 1s, to throw 
on the defendant the loss of the sum paid to him by Mr. Mebane, 
who has brought this suit, as the next friend and guardian of 
the plaintiffs, all of whom are infants. It is obviously the 
guardian’s own Dill, in the name of the wards, and brought 
with the view of relieving the guardian from a lability for 
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the sum paid by him, when he, at all events, knew that the use 
then made of 14 was a misapplication of the fund by the per- 
son, who was then the plaintiff’s guardian, and for whom the 
present guardian was then surety. Thus viewed, the present 
sult 1s, certainly; not entitled to much favor, and as the infants 
have undoubted redress from any loss in the premises 

against their present guardian, either as the surety of (487) 
their former guardian, or as concurring in his breach 

of trust, there would be much ground for hesitating to grant 
relief against the defendant, as primarily hable, were it true, 
that he also knew that the fund belonged, even in part, to the 
plaintiffs. Mebane has surely no equity of his own against 
the defendants, and unless he were unable to make their lega cy 
good to the plaintiffs—of which’ there is no suggestion—there 
seems to be no more propriety in the ward’s insisting on pay- 
ment from Johnston instead of Mebane, than there would be 
in their thus insisting against Johnston instead of Graves 
himself, were he upon the spot and fully able to answer the 
demand. It was the voluntary act of Mebane to become pay- 
-master for Graves’ debt to Johnston; and if, in so doing, he 
did not, in this Court, become discharged from his debt to 
the present plaintiffs, it would be difficult to maintain that 
the defendant became chargeable therefor to the plaintiffs, in 
such manner as to be liable to them, even before Mebane, their 
original debtor, and before Graves, the guardian for whom 
Mebane had bound himself as surety, and in whose devastavit 
he coneurred. But the Court is relieved from the necessity of 
considering the case as turning on that point of equity, because 
we are of opinion that the defendant accepted Mebane as his 
debtor in the place of Graves, innocently, and without having 
any reason to believe that either of the plaintiffs had any 
interest whatever in the matter. It did not he on the defendant 
to inquire what motive induced Mebane to assume the debt 
of Graves; and, among men of business, such an inquiry would 
be deemed impertinent and offensive. It was sufficient for 
the defendant, that he did not know nor have reason to suspect 
that the other parties were doing wrong in taking the money 
or legacy of the wards to pay “their cuardian’s own debts; 
and, therefore, he can not be considered as intending to do 
wrong, by ac cepting payment of what one person owed him in 
property, which belonged to another person. Now, both the 
answer and the only witness examined in the cause (Graves 
himself, who is examined for the plaintiffs), state that 

the whole representation made to the defendant by (488) 
Graves and Mebane, before and at the giving of the bond, 
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was merely that Mebane owed Graves, and, says Graves in his 
deposition, “that the money was coming to me from the estate 
of my wife’s grandfather,” whose executor Mebane was. It is 
true, that in a receipt given at the time for a large sum, which 
includes this, Graves says that the whole sum, $1,008.27, was 
in full of a balance of the legacies to his wife and her brother 
and sisters from their grandfather, and that Johnston witnessed — 
it. But that neither creates a legal nor a natural presumption 
that Johnston knew the contents. Plummer v. Baskerville, 36 
N. C., 252." And the defendant says that he does not remem- 
ber distinctly that he did witness a receipt at all, and, if he 


~~ did, that he has no recollection of the contents of it, or that 


he ever knew them; and Graves is very positive that Mebane 
and he only read the paper, ‘and that neither of them made 
the contents known to the defendant. Under such circumstances 
the plaintiffs can not follow this fund into the hands of the | 
defendant. If Mebane had paid the debt to Graves in cash, - 

and the latter had taken the coin or notes to the defendant in 


payment, it could not be contended that the plaintifis could 


recover merely upon proof that it was the particular money. 
received for their legacy by their guardian, without something 
to affect the defendant with a knowledge of it and with bad 
faith in the transaction; for if they could recover, when the 
defendant acted without bad faith in receiving payment of a 
just debt, no one would be safe in receiving money, and the 
course of trade would be arrested. There is no difference 
between that and the present case, in which Mebane gave a 
security for the money, as if it was simply a debt from himself 
to Graves or to the defendant, and without allusion in it, or 
intimation otherwise to the defendant, of any fact to the con- 
trary. So far, therefore, as respects the sum paid by Mebane 
to the defendant, the bill must be dismissed; and, as that is 
the principal subject of controversy, and was no doubt, of 
this suit being brought, the bill must be dismissed with costs, 
to be paid by. the plaintif’s next friend himself. 
As to the other part of the case, the plaintiffs, upon 
(439) the authority of Lockhart v. Phillips, 386 N. C., 342, 
and other cases of that kind, were entitled to an account 
of the bonds belonging to them, which the defendants received 
from their guardian, and for a decree for what the defendant 
thus received that was not applicable nor applied to debts, 
which the plarntiff ought to have paid. But, as far as those 
bonds went in discharge of debts, contracted by the plaintiff 
for necessaries, or by their guardian for them, it was a proper 
application of them, and the defendant has, to that extent, 
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the right to retain the bonds or the money received on them. 
Tt is stated by the master, that, in his guardian accounts, 
Graves annually debited the several plaintiffs with their re- 


spective accounts to the defendant, which were transferred to 


Graves’ own account at the end of the year, and included in 
his bonds given from time to time to the defendant. But that 
makes no difference, because Graves has never paid his bonds 
thus given on account of the plaintiffs, except, in part, by the 
transfer of the bonds he had-taken as guadian, and with which 
he also charged himself to his wards in his guardian accounts. 


Therefore, Graves’ bonds are to be regarded merely as securi- 


ties for the debts really contracted “for the plaintiffs, and 
those debts are to be considered as paid, only by the bonds 
belonging to the plaintiffs, as far as they extend. The money 
which Graves paid either to Johnston or to Harvey & Gunn, 
was, as far as appears, Graves’ own money; and, therefore, it 
was applicable to that part of Graves’ debt to those persons, 


- which he contracted on his own account. Hence, the master 


erred in not charging to each of the plaintiffs his or her debts 


to Harvey & Gunn (which is included in the bond assigned by 


them to the defendant) without deducting therefrom or credit- 
ing the plaintiffs-for any part of the payment of $151.21, 
made by Graves on. that bond. That the defendant had a 
right to charge the plaintiffs with that debt, or, rather, their 
accounts ineluded in the bond is clear from the "consideration, 
that, while Harvey & Gunn held it, Graves might have trans- 
ferred to them bonds taken by him as guardian, in payment; 
and, therefore, he might pay their assignee in like man- 

ner. E quity. looks at the consideration of the bond, (440) 
as constituting the debt, and the bond as merely a 

security, or one of several securities. Now, it is nothing to 
the creditors, that upon the accounts between Graves and the 
plaintiffs, he might have been their debtor, if such was the 


fact in the case, for they had no means of ascertaining the 


state of those accounts, and, as they knew that the plaintiffs 
had contracted so much debt with them, there was an apparent 


propriety of their receiving payment of those debts of the 


plaintiffs, in money or bonds belonging to them, in their guar- 
dian’s hands. According to the statements in the master’s 
reports, there is, perhaps, a small excess of those bonds over 
and above the sums due by the plaintiffs, upon their dealings, 
to the end of the year 1841, after striking out the credits for 


parts of the sum of $151. 31, paid to Harvey & Gunn. The 
- omission of the master to report on the dealings of 1842, was 


probably owing to an opinion that those dealings did not con-- 
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cern this controversy, because they were subsequent to the 
transfer of the bonds which the plaintiffs are seeking. But 
that would be a mistaken opinion, for, as those dealings were 
prior to this suit, they formed a just demand then against 
the plaintiffs, and they ought not to have a decree against the 
defendant to pay them the money when he has a just ground 
for a deduction or set off. 

The only diffieulty, which the Court has felt in the case, 
arises out of the circumstance that the bonds assigned to the 
defendants belonged to two of the plaintiffs only; so that, 
while the three plaintiffs are together, probably, indebted to 
- the defendant, the balance may be due from one of the plaintiffs 
only, and to thé other two, respectively, a balance may be due 
from the defendant. But under the cireumstances of the case, 
we have not felt much embarrassed by that consideration. The 
plaintiffs have not relied on it, and those, to whom a balance 
may be due, could not, perhaps, insist on a decree in a case, 
in which they have imprudently united with a person, who 
has no claim against the defendant, in a joint suit for a matter, 
in which all three of the plaintiffs have several interests. 
| Indeed, we suppose the point of importance to the 
(441) plaintiffs 3 is, whether there is,’ upon the whole, a balance 

due from the defendant; for, as the same person 1s 
guardian for all the plaintiffs, and there is no suggestion that 
each has not a competent estate in the guardian’s hands to pay 
his or her debt, neither plaintiff could lose by the application 
of the effects of one for the benefit of the other. It could only 
affect the costs, and they have already been disposed of, and, 
moreover, ought not to be allowed to one plaintiff, who unites 
with another, against whom there should be a decree for costs. 
The Court would therefore have no hesitation in ordering the 
guardian, in case a balance be found against one of the plain- 
tiffs, to bring it into court out of the estate of that plaintiff, 
in order to answer a sum that may be found due from the 
defendant to any other. plaintiff. We suppose that these 
declarations will satisfy the parties as to the principles on. 
which, in the opinion of the Court, the case turns, and that. 
they can adjust the accounts without the expense ar a further 
reference. But if it should turn out otherwise, the cause must 
be sent back to the master to make the proper inquiries, on 
state the accounts as now directed. 

Per CURIAM. DECREED ACCORDINGLY. 
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(442) 
WILLIAM LEIGH, Admr., Etc., v. ABSALOM B. SMITH et al. 


1. Where a will is made by a feme covert, under a power, this paper must 
be proved as a will in a court of probate, before a court of equity 
will act on it. But when the court of equity is called to act on 

such an instrument, it must, notwithstanding such probate, be again 
proved before the court of equity that it was executed according to 
the power, that being a question a court of probate does not under- 
take to decide. 


2. When a feme covert has a separate estate in property, she may make a 
will disposing of it and appoint an executor, and such executor shall 
be her general representative. 


3. Where she has merely a power to appoint by an instrument in the 

nature of a will, the person she nominates in such an instrument as 

her executor is not such in the usual acceptation of the term, but is . 

merely an appointee in trust, in the first place for her creditors, and, 
secondly, for those to whom she directs the property to go. 


4, The appointees of property which a feme covert has a right, under 
marriage articles, to appoint to any person she thinks proper, are 
trustees for her creditors in the first instance. 


5. An executor, or an appointee in the riature of an executor, is not 
bound to plead the statute of limitations, nor can the legatees or 
ulterior aon compel him to do so. 


Cause memoued from the Court of Equity of NortHaMpron, 
at Spring Term, 1844. 

The following is the state of fie facts, as disclosed by the 
pleadings and proofs: | 

In March, 1817, Leonard Purdy and Sarah Smith, being 
about to intermarry, entered into a marriage contract, wherein 
It was stipulated, “that the said Purdy shall have during his 
natural life and fully possess and enjoy, without any molesta- 
tion, all the negro property belonging now to the said Sarah 
Smith, together with the use of the land, ete.”—“provided 
always, and it is the true intent and meaning of this covenant, 
that if the said Sarah should die without any child or children, 
during her marriage with the said Purdy, then, and in that 
case, she is, and by these presents, at liberty and vested © 
with full and ample powers to give and bequeath the (443) 
said negroes to whomsgoever she pleases.” This is as 
much of the covenant, as it is necessary to set out. The mar- 
riage took place, and Mis. Purdy died in the year 1818, with- 
out having any ehild by Leonard Purdy. Before her inter- 
marriage with Mr. Purdy, Mrs. Purdy had been the wife of 
| Etheldred Smith, upon whose estate she had administered, 

and the intestate, Richard Crump, whose representative the 
plaintiff is, had been one of her sureties to her administration 
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bond. The defendants are her children and grandchildren, 
by her first husband. Mrs. Purdy left behind her a testa- 
mentary paper, signed and sealed by her, and properly wit-— 
nessed; in which she “gives and bequeaths” to her daughter, 
Rebecca Gary, then the wife of the defendant, Roderick B. 
Gary, and, after her death, to her children, a part of these 
Negroes 5 and to the defendants, the two Smiths, others of them. 
Then follows this clause. “The whole of said- negroes, ‘hereby 
bequeathed, are subject to the life-estate of my husband, Leon- 
ard Purdy, agreeable to a marriage contract entered into be- 
tween me and my said husband, and dated 29 March, 1817. I 
do hereby nominate, ordain and appoint my friend, Wilham 
Bb. Lockhart, my executor, of this my last will and testament.” 
This paper was duly proven in the County Court of North- 
ampton, at the March term, 1820. Mrs. Purdy died ... day 
ae ene ee in 1818, leaving her husband alive. 

During the life of Mrs. Purdy, an action was brought on 
her administration bond, against her and her husband, and 
the sureties thereto, by the defendant Roderick B. Gary, as 
guardian of his own children and of the defendants, the Smiths, 
to recover from-them their distribution shares of their father’s 
estate. A recovery was made in the year 1826, andthe intes- 
tate, Richard Crump, paid his ratable proportion thereof, 
Purdy being insolvent—and the bill is filed to subject the. 
negroes, In the hands of the defendants, to the payment of that 
portion. Before this recovery was made, an action had been 
brought by the defendant Gary to recover from William B. 

Lockhart, as executor of Mrs. Purdy, a debt which was 

(444) due him from Mrs. Purdy; a judgment had been ob- 
tained by him, and, under the execution, he had pur- 
chased the negroes in question, and held them as his until 
1838, when the defendants having filed their bill against him 
as their guardian, this Court decreed that, as he was their 
euardian, “he held the slaves in. that fiduciary character; and 
decreed he should surrender them to the defendants. More 
than seven years elapsed, from the time the plaintiff’s intestate 
paid the money, under the judgment recovered against him, 
as the surety of Mrs. Purdy on her administration bond, until 
the filing of this bill—and the defendants pray the benefit of 
the Act of 1715, passed for the protection of the estates of de- 
ceased debtors. Among other grounds of defense, the defendants 
rely upon the fact, that an action had been br ought by the plain- 
tiff’s intestate, as one of the sureties of Mrs. Purdy, upon her ad- 
ministration bond, against Roderick B. Gary, upon his guar- 
antee to them, to induce them to become such sureties—that 
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other suits had been brought by the other sureties against him, 
the said Gary, for the same cause, all of which had been com- 


promised, and that the sum paid by Gary to the several plain- 


tiffs, was received by them, under said compromise, included 
the demand now set up, and was in full of all demands against 
the estate of Mrs. Purdy. It further appears in the case that 
the present plaintiff, after the payment of the money to him 
by Gary, brought an action against William B. Lockhart, as 
the executor of Mrs. Purdy, and recovered against him the 
amount of his claim; the jury having found by their verdict 
that said Lockhart had no assets, the said negroes never had 
been in his possession, but were ‘at the time of the plea and 
judgment in the possession of Gary, claiming them as his own 
property. The defendants aver that the said judgment was 
obtained by fraud, and in derogation of their rights. They 
further contend that, by the testamentary paper, called the will 
of Mrs. Purdy, the defendant Lockhart was not an executor 
thereof, and the judgment obtained against him was 

null and void, and did not compromise any of their (445) 7 
rights. 


_B. F. Moore and Iredell for the plaintiff. 
Badger for the defendants. 


Nasu, J.. Upon examining the evidence in this case, the 
Court is satisfied, that, in the compromise of the suits brought 
by the sureties of Mrs. Purdy against, Mr. Gary as a guarantee, 
nothing more was settled, than their claims against him; that 
nothing more was intended by the parties to be included, and 
that in fact 1t extended no farther. It did not embrace the 
claim, now urged by the plaintiff, and he is at liberty, notwith- 
standing said compromise, to urge his present suit. They are 
further of opinion that it is not necessary to decide upon the 
question, whether the recovery made by the plaintiff against | 
William B. Lockhart, as executor of Mrs. Purdy, was obtained 
by fraud or not, as they are satisfied, for the reasons hereinafter 
stated, that the said recovery was a mere nullity. The im- 
portant question presented by the case is, have now the defend- 
ants the right to plead the statute of 17 15, in bar of the plain- 
tiff’s claim? William B. Lockhart, the executor, as he is called, 
of the will of Mrs. Purdy, is a party defendant and has not 
pleaded it. Can the other defendants, who are really the 
parties interested, do so? This involves the question, in what 
character is William B. Lockhart to be considered, is he the 
executor, strictly speaking, of Mrs. Purdy’s will, or is he 
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merely an appointee to carry into execution the trust, which 
the law annexes to the appointment of Mrs. Purdy? Ii 1s 
deemed unnecessary, at this time, to enter into an elaborate 
history of the power of feme coverts to make wills, with or 
without the consent of their husbands. The paper produced _ 
in this case as the will of Mrs. Purdy is an execution of a 
power secured to her, when she was discovert, and in every 
respect capable, not only of binding herself, but of binding 
such persons as contracted with her. She, in-pursuance of the 
power thus secured to her, executed, before two witnesses, 
the instrument she calls her will. Such a testamentary paper, 
before it can be available, either in law or equity, must be 
(446) regularly proved before the proper tribunal. In a court 
of equity, such probate alone will not suffice, for the 
court of probate, in such cases, do not feel themselves called - 
on to examine, whether the appointment is authorized by the 
power. There are other special circumstances connected with 
a testament which are not trusted to a court of probate, and 
which the grant of probate does not determine, but leaves open 
to the temporal courts. Upon the probate, therefore, before 
the ordinary, a court of equity does not act, but requires that 
the instrument shall be proved, before them, to be such as was 
required by the power. The witnesses, therefore, must be 
called to prove that the instrument, when the. feme covert has 
power to appoint, was her act and is duly executed according 
to the requirements of the power. | 
In this ease, the will of Mrs. Purdy has been .admitted to 
probate before the appointed tribunal, and im this Court is 
admitted by the answers to be duly executed, under the power 
given her by the marriage contract, for only under it, as such, 
can they claim the negroes at all. The Court, is therefore, of 
the opinion that the will of Mrs. Purdy has been properly 
proved, and is a sufficient execution of the power secured to 
her. In her will she refers to the marriage contract, as govern- 
ing the interests she conveys, and that is satisfactory evidence, 
that she considered herself as executing the power. What then 
is the character apd power of William B. Lockhart under that 
paper? Is he in the sense, in which the law understands the 
term, an executor? We think not, we consider him here as 
but an appointee in trust to convey the intentions of the 
appointer, as either expressed by her or implied in law. By 
this paper, Lockhart, though called an executor, is not strictly 
and properly such, even in the view of a court of equity, be- 
cause Mrs. Purdy had no separate estate in the negroes, which 
she could bequeath. When a feme covert has such estate, she 
may make a will and appoint an executor, and such executor 


350 


N.O. DECEMBER TERM, 1844. 


LEIGH v. SMITH. 


x 


shall be her general representative. Hulme v. Tenant, 1 Brow. 
C. C., 16. Fettiplace v. Gorges, 1 Ves. Jr., 46. Peacock 
v. Monk, 2 Ves. Sr., 191. (447) 
But, though it be true, that, in this case, Mrs. Purdy 
could not constitute Lockhart an executor, properly so called, 
it does not follow that his nomination is necessarily unmean- 
ing, and to be rejected altogether. The paper is not a testa- 
ment of personal estate, but it is an appointment under the 
power in Mrs. Purdy. It is an appointment of the whole prop- 
erty, over which she had a power, and she has no other prop- 
erty. Then the inquiry is, what is the meaning of such an 
appointment of Lockhart as executor, in such an instrument? 
It is apparent from reading the paper that Mrs. Purdy thought 
she was disposing of her separate property, and in that view 
she appointed an executor. But it turns out,’ the instrument 
can not operate in that way, but is only an. appointment, and 
it is the necessary construction of 14, that, as the property 
would have vested in Lockhart, by virtue of his appointment 
as executor, so he must be intended to take to the same extent, 
and for the same purposes, as appointee in the instrument. 
What else could she mean by nominating an executor, but that 
he should take the estate in that way, in trust for creditors in 
the first instance, and then for the several appointees mentioned 
‘in the instrument? It is said, there was no necessity for an 
executor, as the creditors have the same remedy against the 
children, as appointees. But there was the same necessity, as 
in ordinary cases of executors to wills. One is, that creditors | 
may obtain satisfaction from a single source, instead of going — 
against: all the legatees, and also that the interest of the credi- 
tors and legatees may be protected by a competent person. 
Here the ultimate appointees were a married woman, children 
and unborn grandchildren, and the appointment of some person, 
as executor, to act guas? in that character, was convenient and 
useful. Under these considerations, we hold this appointment 
' to be in the first instance to Lockhart, to pay the debts of Mrs. 
Purdy, and then for the use of the other appointees, as if he: 
were regularly an executor, and they were regularly legatees. 
Equity holds that where an individual has a general power 
of appointment over a fund, and actually makes an 
appointment according to his power, the property ap- (448) 
pointed shall form a part of his assets in equity, for 
the payments of his debts, in preference to all claims upon 
him, by volunteers, either as legatees or appointees. Sugden 
on Powers, 2 Vol., p. 30, and the authorities there cited. *Lock- 
hart then being an appointee in trust, the creditors of Mrs. 
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Purdy could no more reach the property in his hands by an 
action at law, than if the appointment had been direct to the 
defendants. They could reach the assets only through the aid 
of a court of equity. The judgment at law, obtained by the 
complainant against Lockhart, was therefore void, and of no 
effect, and could not, as we are disposed to think, break, of | 
itself, the running of ‘the statute of 1715- Lockhart is a neces- 
sary "party to this bill. To him is entrusted the right and 
the duty to take care of the property of the appointer, and, 
when called into a court of justice, to defend it. It 1s some- 
what doubtful, whether the ultimate appointees are necessary 
parties. Lash v. Hauser, 87 N. C., 498. Castleton v. Fanshaw, 
Prec., Ch. 100. Hx parte, Dundney, 15 Ves., 498. But if they 
are necessary, it 1s because they are interested in the fund, 
and may have a right to see that the trustee or appointee makes 
all the defense ie is by law bound to make, or because they 
are in possession of the fund. It.is well. settled, both in Eng- 
land and this country, that the executor may or may not at 
his pleasure, plead the statute of limitations. It is indeed -more 
prudent, that he should do so, but he can not be compelled to 
plead it by a legatee. He is the pars principals or legitimus. 
contradictor, who is bound and authorized to act for all per-. 
sons entitled to interest under the will as legatees. Redmond 
v. Collins, 15 N. C., 441. Walhams v. Maitland, 36 N. C., 92. 
And the legatees are bound by his act: “he alone brings a bill 
for an equitable money demand of the testator. He is the 
_ only party necessary by a creditor for an account of the assets, 
neither the particular nor the residuary legatees being required, 
though their intcrest may be affected.” Redmond v. Collins, 
supra. In this case, Lockhart, the appointee in trust, 
(449) and a defendant, admits in his answer that he has never 
paid to the plaintiff the money claimed by him, and he 
does not plead the statute of limitations, and we hold that 
the defendants, who are the appointees, can have no right so 
to do. If the negroes had been in the -possession of Lockhart, : 
there is no question but he might have paid the debt due to the 
plaintiff, although barred by the statute, without exposing him- 
self to the liability of payimg over to the ulterior appointees. 
Williams v. Maitland, supra. 
Perr Curiam. DECREED FOR THE PLAINTIF®, 


Cited: Jones v. pats 41 N. ©., 120; Rogers v. Hinton, 
62 N, C., 106; 8. c., 68 N. C., 84; Halliburton v. Carson, 100 
N. C,, 109. 


352 


N. 0.] DECEMBER TERM, 1844. 


WaLLtaMs Vv MeCom. 


JOHN R. WILLIAMS v. er McCOMB et al. 


1. A testator devised as follows: “I wil] and bequeath to my eldest son, 
Samuel, my two tracts of land lying on both sides of MeCullock’s 
Creek, in the northwest of Charlotte town, and the half of the house 
I live in, and also one negro, ete. J also give unto my second son, 
James, the other half of this house J live in, and the lot it is built 
upon, with other appurtenances thereunto belonging, and my lot at 
the east side of the spring head”: Held, first, that by the devise 
of a house, the land on which it is situated will generally pass, 
unless a different intention can be collected from the will; but, 
secondly, that the intention of the testator was to give Samuel one- 
half of the house, and by necessity, the ground occupied by that 
half, and to give to James the other half of the house and all the 
remainder of the lot and appurtenances. 

2. The testator further devised as follows, aiter having given a negro girl 
to his daughter Mary: “I also will and appoint that if any one 
of the said children shall or do die before of age, or before they have 
lawful heirs begotten of their bodies, and are come of age, that in 
that case what is then found of their legacy shall go or be given 
to the next one or two that is living, and equally divided between 
the two living; if but one surviving, to get the whole”: Held, that 
the word legacy, as here used, referred to both real and personal 
estate, and that, upon the death of James, under age and without 
issue, all his property went to his surviving brother and sister. 


Cause removed from the Court of Equity of MrckLensure, 
at Spring Term, 1843. 

The case, presented by the pleadings and evidence and pro- 
ceedings in the cause, is fully stated by the Judge delivering 
the opinion. 


Alexander and J. H. Bryan for the plaintiff. 
Osborn and Iredell for the defendant. 


Nasu, J. Samuel McComb died in 1795, having previously 
made his last will and testament, duly executed to pass real 
estate. At the time the will was made, he had three children, 
Samuel, James and Mary. The latter afterwards married the 
plaintiff, and is, since dead, leaving children. Samuel McComb 
lived several years after making his will, and had another 
son, Robert, one of the defendants. By his will, Samuel 
McComb devised as follows: “T will and bequeath unto (451) 
my eldest son, Samuel McComb, my two tracts of land =~ 
lying on both sides of McCullock’s Creek, in the northwest of 
Charlotte town, and the half of the house I live in, and also 
one negro wench, ete. I also give unto my second son, James 
McComb. the other half of this house I live i in, and the lot it 
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is. built upon, with other appurtenances thereunto belonging, 
and my lot at the east side of the Spring Head.” He then 
makes a bequest of a negro girl to his daughter Mary, then 
follows this direction, “I also will and appoint, that if any 
one of said children shall or do die before of age, or before 
they have lawful heirs, begotten. of their own bodies and is 
come of age, that, in that case, what is to be then found of their 
legacy shall go or be given to ‘the next one or two that is living, 
and equally divided between the two living, if but one surviving, 
to get the whole.” 

James died under age and without issue, leaving his brother 
Samuel and his sister Mary, alive. Robert McComb, the de- 
fendant, purchased from Samuel McComb his interest under 
the devise in the house and lots described in the clauses set 
forth above. The bill is filed for a sale of the lots, and for a 
division of the proceeds. The sale has been made under an 
order of the Court of Equity of Mecklenburg County, and the 
money is in the office awaiting the decree, as.to the rights of 
the parties in the fund. 

For Robert McComb, who stands in the place of Samuel 
McComb, it 1s contended here, that, by the devise of half of 
the house, one-half of the lot passed; on the other hand, the 
plaintiff claims, that under the devise to James, one-half of the 
house and the whole of the lot, excepting. that portion on 
which Samuel’s half stands, passed to him, together with the 
half of the back lot, being all of that lot owned by the testator. 
It is very certain that, by the devise of a house, land will pass. 
Croke Eliz., 89. Clemans v. Collins, 2 Term, 409. 2 Saund., 
401, n. 2. 1 Tho. Coke, 173. The Touchstone, 74. And it 

is a general rule that the words made use of by a testator 
(452) are to be understood when unexplained by him, so as | 

to have their legal effect and operation. If, therefore, 
the devise to Samnel stood alone, 1t would have the effect 
claimed for it, because the law would infer, in that case, that. 
such was the intention of the testator. But this legal infer- 
ence lasts no longer, when, from what the testator has said in 
his will, such clearly appears not to lave been his intention. 
To hold otherwise, would be binding up people to legal techni- 
ealities, and making their ignorance a trap for them, without 
allowing them, in the instrument, to explain themselves. Crom 
wv. Odell, 1 Ball. & Bev., 472. Loveacres v. Blight, Cowper, 
355. 2 Bal. & Beat., 413. Beaumar v. Stock, 2 Bal. & Beat., 
- 478, 
- With a view to ascertain what is the meaning of a testator, 
every part of the will 1s to be considered, and such 3 is the rule, 
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both in courts of law and equity. Grttengard v. Stril, 1 Swanst., 
28. Booth v. Blundell, 1 Mer. 217, and Pittman v. Stevens, 
15 East., 510. Let us test this devise by these rules: The testa- 
tor’s real estate consisted of two tracts of land, adjoining the 
town of Charlotte, and the house and lots. We say this was 
the whole of his real estate, because he devised no other, nor 
is there any evidence that. he possessed or owned any other. 
To his eldest son, Samuel, he devises the whole of the land in 
the country, and ‘one-half of the house in town, and to James, 
in a separate and distinct clause, he devises the other half of the 
house, “and the lot it is built upon, with other appurtenances 
thereunto belonging, and my back lot.” It has been argued 
that the word “half,” so clearly connected with the only word 
in the clause of giving, overrides the whole clause, and governs 
the word “lot” in the succeeding part. We do not think so. 
The words are, “the lot,’ which import necessarily, the whole 
lot. This is strictly true, grammatically speaking. “The,” is 
a definite article before nouns, which are specific or under stood, 
and is used to limit or determine their extent. The lot, then, 
without more, means the piece of ground of an ascertained 
quantity, marked off in the plan of the town of Charlotte. But 
the testator goes on to be more specific, and adds the words, 
“upon which it is built.” These latter words tell us 

what lot is devised, and the definitive article the, shows (453) 
the intention to be the whole lot. Why use the article 

the before “lot,” if the testator meant to devise but one-half 
of it. Omit the article, and the half, according to that. con- 
struction, might be meant. Nor does this construction at all 
interfere with dnonymous, 3 N. C., 161, nor with Black v. 
fay, 18 N. C., 334. In both these cases, the things devised 
are all in one consecutive sentence, and followed by ‘the words 
limiting the extent of the estate devised. No other construc- | 
tion could be placed on the words, with any regard to the 
ordinary rules of construction, as is observed by the Court in 
the latter case. But the testator in the two devises, we are 
now considering, has seemed to be desirous to leave nothing. 
to conjecture as to his meaning. In the clause devising to— 
Samuel a share in the house, he mentions nothing but half the 
house. In that to James he includes, “the lot upon which it is 
built, and with other appurtenances thereunto belonging,” 
appropriately such buildings, rights and improvements, as are 
upon the land, and used with the dwelling house as appur- 
tenances thereto. From the map, with which we are furnished, 
it appears there were on this lot several out buildings, and a 
part of 1t was a garden. .The testator omits all these, when 
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devising to Samuel, and uses words which embrace them all, 
when devising to James. In giving a construction to a will, 
every part of it is to be considered, and no words ought to be 
rejected on which any sensible meaning can be put, “every 
string must give its sound,” for the meaning of the testator 
must prevail, when it can be fairly found in our language, and 
is not in contradiction to any rule of law. Edens v. Willams. 
TN. C., 27; Wiliams v. Lane, 4 N. C., 246; Clement v. Collins, 
2 ‘Term., 503. 

To support and strengthen the construction put on the devise 
in favor of Samuel, it has been further argued here that it is 
a rule of construction that every devise is intended for the 
benefit of the devisce, and that it must have been the inten- 

tion of the testator here to make a devise to Samuel, 
(454) which would be useful to him. And, if the whole lot is 

given to James, the devise to Samuel will be without 
any benefit. The rule is correctly stated, and is supported by 
the authorities cited by the counsel. To which we answer, a 
Court of Equity must not reason from inconvenient. results, 
and thereby be induced to put a forced construction on the 
words used, or give them such a meaning as was obviously not. 
the intention of the testator. Junes v. Johnston, 4 Ves., 5738; 
Smith v, Streator, 1 Marivale, 361, and Bernard v. Montague, 
1 Mer., 481; Hume v. Rundell, 2 Sim. & Stre., 117. We do not 
mean to say, that, when the meaning is doubtful, the Court 
may not look to the inconveniences, which may result from one 
construction or another. It is true, that, in this case, it might 
have been more convenient to Samuel, and certainly more to his 
interest, to have one-half of the lot, as well as one-half of the 
house,, but certainly it was a matter of interest to him, and 
much convenience to have a right to use one-half of the house, 
particularly as his land was adjoining the town, so that the 
devise is beneficial to him. 

We are galled on to put a construction upon another clause 
in the will: the one directing the survivorship, or how the prop- 
erty shall be disposed of, on the death of either of the devisees. 
It is not pretended that Robert has any interest in the division 
of the fund, except as the vendee of Samuel, or, as one of the 
heirs of James, if the devise over is operative. Two objec- 
tions have been urged against the survivorship; one 1s, that it 
is too remote; and the other, that the real estate can not pass a 
legacy. As to the first objection, we do not think it arises in 
the case; because it is limited over to the children or child 
living, which ties it up to the event of James’s death, without 
leaving issue. James died before he was twenty-one, without 
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leaving issue. The property should go over, and the words of 
the will are satisfied. Upon the death of James, the limitation 
over to his brother, Samuel, and to his sister, Mary, took effect. 
But it is contended on behalf of Robert, that nothing survived 
but what was strictly a legacy, as the testator has made 
use of that word in this clause. The word “legacy” is (455) 
properly applicable to bequests of personal property, but 
may be extended to embrace other species of property not tech- 
nically within its import, to effectuate the intention of the tes- 
tator. This was a mixed fund, consisting of real and personal 
property. In the case of Hardacre v. Nash, 5 Term, 716, it 
was extended to embrace real estate, which was included in the 
clause. And so in Hope v. Taylor, 1 Dur., 268. In Stbly v. 
Perry, 7 Ves., 522, it was extended to annuities, and sec. 2d, 
Hoper on Legacies, 335. The language of the clause is, “what 
is to be found of their legacy, shall go,” ete. In Hardacre v. 
Nash is, “but in case either or both of my children should die 
before the decease of my wife, then those legacies which are 
here left them shall,” ete. In what the testator calls a legacy 
were embraced several freehold estates, and the Court, to carry 
out the intention of the testator, decided that the latter passed 
under this clause, as well as the personalty, to the widow. 
Here the testator uses the word “legacy,” as embracing real 
property together with personalty, and he intended the whole 
should survive. In this view, the difficulty arising from the 
uncertainty of the words used, “what shall be then found,” is 
removed. The land is, then, as it was in 1795. | 

We are of opinion, then, that under the will of Samuel 
McCombe, his son, Samuel, took but one-half of the house, and 
from necessity the ground upon which it stood, and that James 
took the other, together with the whole lot except that upon 
which Samuel’s half stood, together with the half lot adjoining. 
That upon the death of James, his share in the lot survived to 
Samuel and Mary, to be divided equally between them, and 
that Robert MceCombe, by virtue of his purchase, stands in the 
place of Samuel McCombe. Robert will then be entitled to the 
whole of the value of one-half of the house, and the one-half of 
the balanee, and the plaintiff, Williams, will be entitled to a 
life estate in one-half of the value of the legacy of James. 


Perr CurramM. DECREED ACCORDINGLY. 


Cited: Tucker v. Tucker, 40 N. C., 84; McCorkle v. Sher- 
rill, 41 N. C., 177; Cole v. Covington, 86 N. C., 298. 
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At the session of the General Assembly of 1844-5, the Honor- 
able Frepertc Nasu, of Hillsboro, who had been previously 
appointed to that office by the Governor and Council, was elected 
a Judge of the Supreme Court, in the place of the Honorable 
WILLIAM Gaston, deceased. 


rr re ee 


At the same session the Honorable Davin F. CaLpwe tu, of 
Salisbury, who had previously received the temporary appoint- 
ment from the Governor and Council, was elected one of the 
Judges of the Superior Courts of Law and Equity, to supply 
the vacancy occasioned by the promotion of dudge Nasr to 
the Supreme Court Bench. 
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(457) 
JOSEPH A. McLEAN et al. v FREDERICK H. SHUMAN., 


1. In a case between two parties on a money transaction, where the testi- 
mony seems to be nearly balanced, the determination may be safely 
placed upon the want of preponderating proof on the side upon 
which the error rests, and upon an exhibition in that party of a 
deficiency of the due caution which prudence requires him to use. 


2. A bank that pays money to any person, as a loan, without any written 
check or receipt, and especially pays the money of one man to 
another, without taking something to charge him, ought to lose it, 
unless the facts can be unquestionably established. 


Case transmitted from the Court of Equity of GuILrorn, 
at Spring Term, 1843, to the Supreme Court for hearing. 

' The bill states that the defendant is the agent of the Bank 
of Cape Fear at Salem, and that the notes negotiated there are 
made payable to the defendant. The notes are delivered to 
the defendant, to be offered for discount, and are generally 
sent by dealers, who reside in other places, to the defendant, 
a considerable time before they are discounted; especially when 
there are,many applications. The plaintiff, McLean, 
lived. in Greensboro, and on 10 September, 1839, he sent (458) 
a note, made by himself and other plaintiffs, as his sure-. 
ties, for $400, to John C. Blum, of Salem, to be offered for 
discount: which came to Blum’s hands and was by him deliv- 
ered to the defendant. Understanding that Blum had left 
home on a long journey, and not having heard from him, the 
plaintiff, McLean, on 24 September (which was the weekly dis- 
count day), sent a messenger with a letter to the defendant, 
requesting him to send him the money on his note, if discounted, 
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and, if it was not, to let him-know when it would be. The 
bill charges that the defendant sent thereto a verbal reply, that 
the plaintiff had no note in bank, but that, if he would send 
one, it should be discounted. On the next discount day (1 
October) the plaintiff, accordingly, sent another note for $400, 
and got the moncy on it. In January following, the plaintiff 
discovered that the defendant held both of the notes for $4.00 
each, and claimed the payment of both, which the plaintiff 
resisted upon the ground that but one of them had been dis- 
counted, and that he had received but one sum of $400, deduct- 
ing therefrom the discount. Upon learning that the defendant 
claimed the two debts, the plaintiff applied to Blum to know 
whether he received the money upon the first note or could give 
any explanation of the matter, and was informed by Blum that 
he had delivered the note to the defendant, and that he never 
received any money on it, but left home about the time, and 
was absent for five or six weeks, and that some days after his 
return the defendant informed him there was some mistake in 
the bank with respect to the discounting for the plaintiff two 
notes for the same amount and the same sureties, very nearly 
at the same time, and asked him, Blum, whether he knew any- 
thing about it, and upon Blum’s answer, that he did not, the 
defendant left him without saying more. The bill further 
states that the plaintiff applied to the defendant himself for 
some explanation of the transaction, and to be informed when 
and to whom the defendant paid the money, and the defendant 
then showed him an account in a book in the bank, purport- 

ing to be an account of new loans made by the bank on 
(459) 17 September, 1839, in which the plaintifi’s note, dated 

September 10th, appears as one of six then discounted, 
with a memorandum opposite to it, that. the money was received 
by John C. Blum. The bill states that the plaintiff then 
asked the defendant whether he had any evidence that he had 
paid the money to Blum, and whether he had any recollection 
of it himself; and the defendant replied, that he did not remem- 
ber paying Blum the money, and had no other evidence of it 
except his books, but that his books could not be mistaken. The 
bill further states, that, to a suggestion that possibly a mistake 
had been committed by the defendant by having counted the 
bills and set them apart in the expectation that Blum would 
call for them, and thereupon making a memorandum that Blum 
had received the money, when in fact he had not, and that it 
might be ascertained how it probably was by the state of the 
defendant’s cash account, the defendant still replied that his 
books could not be mistaken, though he admitted, at the same 
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time, that he had a considerable surplus of cash beyond the 
stm "required by his eash account, and admitted, also, that, in 
a list of debts due to the agency, which he had made out in 
November, 1830, the debt of the plaintiff was inserted at $400 
only. 

The plaintiff paid the note of 1 October, and, having been - 
sued on that dated 10 September, 1839, he filed this bill against 
Shuman, the agent, to be relieved against it by injunction. 

The answer states, that on 17 September, 1839, Blum pre- 
sented for discount the plaintiff’s note for $400, dated 10 Sep- 
tember, at ninety days, and also a letter requesting the money 
to be paid to Blum; that it was discounted that day, and the 
proceeds paid immediately to Blum. The defendant admits, 
that, in a few days thereafter, the plaintiff’s messenger, by the 
name of Thorn, applied with a letter for the moncy, and that 
the defendant, after looking among a file of notes, that remained 
in bank to be discounted, informed Thorn that the plaintiff 
had no notes in bank to be discounted, and directed him | 
to say to the plaintiff, if he wanted more money he must (460) 
send another note; for, as the note offered by Blum had 
been already discounted, the defendant understood the plaintiff 
- to want a new loan. The succeeding week the plaintiff sent a 

note for $400 by another agent, which was discounted. The 
defendant admits that he has none of the several letters of the 
plaintiff, directing the payment of the money to Blum and his 
other agents; and he says that it has been his invariable prac- 
tice to destroy all such papers, because the possession of the 
note is the highest evidence of the débt, and that he has paid 
the money on it, without the aid of letters or orders for the 
money. | 

The answer then states, that, in confirmation of the defend- 

ant’s remembrance of the whole transaction, the bank books 
sustain him, and that he is certain they are correct; that the 
discount book shows in his own writing, among the new dis- 
counts of 17 September, the note of the plaintiff of 18 Septem- 
ber, at ninety days, and that the money was received by John 
- C. Blum. The defendant ‘admits that he prepared a list of 
debts to the Bank of Salem, in November, 1839, for the pur- 
pose of making his half yearly return to the principal bank, 
and therein at first he charged the plaintifl’s debt at $400; but 
he says that he afterwards discovered his mistake by comparing 
the books, and corrected his return by making the debt $800, 
being for two notes of $400 each. 

The defendant admits that there was an excess of cash on 
hand; but says that it had been accumulating for several years, 
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and that in the beginning of 1839 it was about $300, and that 
in closing the accounts of that year it was found to be about the 
same; which satisfies him that he paid this money to Blum, as 
the excess would otherwise have been about $700. 

Replication was taken to the answer, and the parties pro- 
ceeded to take proofs; and, when ready, the cause was trans- 
ferred to this court for hearing. | 

John C. Blum, who was the cashier of the bank for eleven 
years immediately preceding the plaintifi’s coming in, and who 

ig now a director, was examined and states that he has 
(461) no recollection of having received or offered the plain- 

tiff’s note of 10 September, though he. has no doubt, from 
the statements of both the plaintiff and defendant, that he did. 
He says, that, at the time, he was very busy in preparing to 
leave home for Philadelphia, to lay in a stock of merchandise, 
and having no interest in the matter, he did not charge his. 
memory respecting it. He however denies positively having 
received any sum whatever on the plaintiff’s note, on 17 Sep- 
tember, or at any other time; and he says that he is absolutely 
sure he did not, for he had no excess of cash, and, if he had 
received the money he could not have forgotten it. The note 
of 10 September was shown him and exhibited, having on the 
back the word “offered,” which he says is in the writing of the 
defendant, and is the usual memorandum on notes that are 
offered and approved, but not discounted on one offering day 
_and are kept for another day, when they take their turn. He 
states that he received from the defendant on 17 or 18 Septem- 
ber in the bank a small ‘sum of money, which the defendant 
owed him upon their private dealings, and some exchanges, but 
none on any other account; and that he left home on 19 Sep- 
tember, and was absent about five weeks. About two or three 
weeks after his return, the defendant told him that some error 
existed about McLean’s notes, two appearing to be discounted 
for him for the same sum in a short time, and asked the wit- 
ness if he recollected anything about it, and the witness 
informed him that he did not. To the question by the defend- 
ant: “When you returned from the North, was I not the first 
person who mentioned that some error in discounting McLean’s | 
notes had taken place?” the witness answers, that the defendant 
informed him: that there was sorne error in the discounts for 
McLean, and that he was the first person who did mention it 
to him. : ; | 

J. H. Dobson states, that, on 17 September, 1839, he was in 
the bank at Salem, and some monéy transaction occurred 
between the defendant and Blum, in which he thought the 
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defendant’s conduct was similar to his acts towards (462) 
the witness in discounting notes for him before that 
time; which he explains by saying that the defendant counted 
out the bank notes in parcels of $100, and then took the dis- 
count from one of the parcels, and he says that on that occa-. 
sion the defendant counted out four parcels, which Blum took; 
and he did not see Blum pay the defendant any money in 
exchange or otherwise. He says, upon cross-examination, that 
he did not know the sum paid to Blum, nor on what account, 
as the parties conversed in German, which he did not under- 
stand; and that upon discounting notes, defendant generally 
uses an interest table to ascertain the discount, and he can not 
recollect that he had it when he paid the money to Blum. | 

J. E. Thorne deposes, that, on 24 September, 1839, he went 
to the bank at Salem, for the purpose of ascertaining whether 
a note of his own had been discounted, which had been offered 
five or six weeks before. He carried a letter from the plaintiff 
to the defendant, requesting him to pay to the witness the pro- 
ceeds of his note for $400, which had been sent to the bank the 
week before. He states that, after the defendant had read the 
letter, without making any remark, he searched in: several 
places for the plaintiff’s note, for some time; at first, in a 
drawer from which he had taken the deponent’s note; then he 
looked carefully through a desk in another part of the room; 
and then mentioned “that, he could not find any note of 
MclLean’s,” that the defendant showed anxiety and searched | 
the same places again, and took up several bundles of filed 
notes, or papers that looked like them, and examined them, 
turning up the end of each so as to see the name on it; and that, 
after he had made thig second search, he turned to the deponent 
and said “that he had no note of MeLean’ s in his possession” 
and he said further, that “the money was ready, and if McLean 
would send the note he could have the money.” Of all this. 
the witness informed the plaintiff, on his return to Greens- . 
boro. The witness says that he is positive as to what occurred, 
because it was the first time he was ever in a bank, and the 
misunderstanding arose soon afterwards, that the cireumstances 
were impressed on his memory. 

Joseph Rankin states, that on 1 October he carried 
the plaintifi’s second note in a letter directed to the (463) 
defendant, and requesting him to send the money by the 
witness ; and that, as soon as the defendant read the letter, he 
took out of the desk a bundle of money and handed it to the 
witness, and when he began to look over it the defendant told 
him it was right, and that-there was the sum of na0e except 
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that the discount was taken out. He says the money was right 
and in a single parcel. | 

A witness, W. J. MeElray, states that he was in the bank 
when Thorn delivered the plaintifi’s letter, and that he saw 
the defendant then look into a drawer, in which he usually 
keeps notes offered for discount, and after examining a bundle 
of notes, he thinks the defendant said, if Mr. McLean wishes 
a discount, he must send in a new bond. He can not state, 
whether the defendant did or did not say, that McLean did not 
owe any bond there; though he recollects nothing of it. 

Mr. Gilmer, an attorney, states that at the request of the 
plaintiff he had, in December, 1839, an interview with the 
defendant and Blum, upon this subject; that Blum denied re- 
ceiving any money for the plaintiff from the defendant; and 
that, when the witness informed the defendant of that denial, 
he showed the witness the entry of the discounts of 17 Sep- 
tember, on which it appeared that Blum had received it. The 
witness asked the defendant if he had any recollection that 
Blum received the money, to which he replied, that be had not, 
but that he relied on his book. He said he would not have 
made the entry if he had not paid the money to Blum, and 
that his books could not be mistaken; but that Blum got the 
money, though he had never paid it to McLean. The witness 
also then told the defendant what Thorn said, which was what 
he has stated in his deposition; and the defendant admitted 
that he told Thorn “that McLean had no note in bank,’ but 
he said he meant that he had no note to be discounted. The 
witness told him that Mr. Shober, a director of the bank, had 
told him, that in the list of debts made out by the defendant, 
there was but one debt of $400 against McLean, and he requested 

the defendant to let him see that list, but he declined 
(464) doing so, and said he had discovered the mistake, and 

that in the list sent to Wilmington, McLean’s debt was 
$800. 

Upon the foregoing evidence the cause was heard, and, as 
there was such a conflict between the recollection of Mr. Shu- 
man and Mr. Blum, the Court was desirious to obtain further 
information upon the point, whether there was two discounts 
for the plaintiff, or only one, which an inquiry would afford; 
and it was referred to the master to make that inquiry, with 
directions to inspect the books of the agency containing all 
entries in relation to the notes, and all returns made by the 
agent to the principal bank, which would include the trans- 
actions of the agency of 17 September, and 1 October, 1839, 
or any other in which either of the notes, or the amount thereof, 
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or the profit upon the discount thercof, was or ought to be 
included, and to collate such returns with the books of the 
agency in their present state. The master reported copies of 
the entries on the discount book for 17 September and 1 October, 
on which the two notes of the plaintiff appear, and it is stated 
in the margin of the entry of the former day, that Blum re- 
ceived the money. ‘The note is stated to be dated 10 September, 
at 90 days, and to be discounted 17 September for $400, with 
92 days to run from that time, and the discount for 99 days 
is taken, to wit, $6.18. From the principal bank was obtained 
the return of the list of debts dated 30 September, 1839, which 
states McLean’s debt to be $800; and also the half yearly state- 
ments of the “cash aceount,” “bills and notes discounted,” 
“profit and loss,” and “account current,” between the agency 
and the principal bank—all shewing exact balances. With 
respect to the “weekly returns” of the agent, the president 
of the bank states that they are mere generalities and give no 
details which could elucidate the subject of the inquiry, and 
he does not send them. 

The master also examined the defendant upon interroga- 
tories, and Mr. Shober, one of the directors. 

Mr. Shuman states that no book was kept which shewed 
the notes offered, but only those discounted; and that 
notes not discounted often le a great length of time (465) 
in his hands. He says that he did not carry the dis- 
counts weekly into the ledger, but that months elapsed without - 
his posting the books, until it became necessary, in order to 
make his half yearly returns and settlements with the principal 
bank. That when, with that view, he was posting the accounts 
into the ledger in November, he discovered that there were two 
discounts for McLean, and upon seeing the second, it struck 
his memory that some difficulty had occurred about a note 
being inquired for as in his hands, and not being found among 
the notes offered for discount ; and that, not having a suspicion 
of any dishonesty, he went to. Blum, who had then returned 
home, and mentioned the difficulty, and requested him to tell 
the defendant what he recollected about it, to which Blum 


answered that he had no distinet recollection of any trans- 


action of that kind. He states that he invited Blum to ex- 
amine the books, which he promised to do; but that he did not, 
until the defendant was obliged to post them with a view to 
making up his accounts, and then he posted the second dis- 
count, His first list of debts was made out before that addi- 
tional entry in the ‘ledger, and was not altered until January, 
1840, after this controversy had arisen; but the list sent to 
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Wilmington was made out after the posting was completed by 
adding McLean’s second note. | Oo 

He says that his half yearly accounts did not balance, but 
there was always an excess of assets—which excess was not 
taken notice of in the books. Finding the charges against 
him on the books, he merely balanced them. He is unable 
to say what was the excess in May, 1839, or November of that 
year, or at any time before May, 1842, since which time the 
surplus has been noted. | 


Tt Was: (hen é.icx occ acice Wii lite Hie erie: Gots agate $ 849.68 


In November, 1842........ sowed keene eee (92,71 
In May, 1843....... A sagh arth oeseas asete apiaeneedas 1,400.12 . 
In November, not noted. - 

Ieee Ca ene een rer 1,343.59 


Mr. Shober states that he was one of the board of 
(466) directors on 17 September, and that McLean’s note was 
offered on that day. It was approved by the board, 
but not discounted, as the amount, to which they meant to dis- 
count, was full before they came to McLean’s, but it was 
approved and the defendant wrote “offered” on it, as a memo- 
randum, that it was to be discounted at some other time, when 
the agent should have funds. But he says also, that the board 
was not particular with the agent; and that had he, after the 
adjournment of the board, received payments enough, the 
directors would have sanctioned his discounting the note that 
day. He says that it is the practice for dealers to deposit their 
notes with the agent, and leave them in his hands, for weeks 
and months for discount. That in examining the half yearly 
accounts, when there were large surpluses, he has several times 
discovered errors in charging debts as still outstanding, which 
he had been paid; so that, upon giving the proper credit on 
them, the surplus would be nearly exhausted. 


J. H, Bryan and Iredell for the plaintiff. 
Morehead for the defendant. 


Rurrin, ©. J. This case presents one of those instances of 
unhappy misunderstanding between persons of equal respect- 
ability, which arises from the defects of memory and an ex- 
‘treme looseness in transacting business. The persons most con- 
cerned in feeling in the cause are the two witnesses, Mr. Blum | 
and Mr. Shuman—for the latter, though the party, is really 
- not so in interest, being the mere payee of the note in trust 

for the bank. It is admitted on all sides that the plaintiff 
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is entitled to relief in the premises from one or the other of. 
those persons, as no part of the money ever came to his hands. 
The doubt in the case is, whether the defendant never paid 
the money to any one, or paid it to Mr. Blum. The defendant 
avers that he did pay it to Blum; and the latter as positively 
affirms that he did not. It is the unpleasant task of the Court 
to decide between them. But in making the decision it would 
be no less our inclination than our duty in every case, to pro- 
ceed, as far as we may, upon grounds consistent with | 
the integrity of persons, thus implicated in giving con- (467) 
tradictory accounts of the same transaction. Much more 
should the Court thus act between two persons, occupying 
stations in society so entirely equal, as the two gentlemen before 
us seem to do. The one is the cashier of a bank, and the other 
was the cashier for a long time, and he is now a ‘director of the 
same bank. It is incumbent on the Court, then, to give both 
of those persons credit. for their characters, in point of up- 
rightness, if we can find any fair gronnds of decision, compati- 
ble with such characters. And we believe that there are such 
grounds, on which we can give our judgmenfé on sound legal 
principles, and leave each of these persons’ reputation unim- 
peached, at least by us. 

In cases, in which credit seems to be so nearly balanced, 
very often the determination may be safely placed updén the 
want of preponderating proof on the side, upon which the 
error rests, and upon an exhibition in that party of a deficiency 
of that due caution, which prudence required him to use. For 
in such a case, negligence, far from that grossness which 
amounts to fraud, may yet be sufficient to prevent a court 
from yielding to the evidence given by a party, who ought 
to have taken care to provide better evidence—especially when, 
according to the common course of business, it would have been 
proper and easy to provide conclusive proof. And we are free 
to say that this view of the present case seems to be decisive 
against the defendant. | | 

On whom is the onus here? The defendant admits that it 
is on him, but he says the possession of the bond establishes 
everything until] the contrary be proved. Therefore he con- 
tends that it changes the burden of proof. But we think quite 
the contrary, as the facts appear here. We acknowledge that, 
in ordinary transactions between individuals, the possession 
of a bond by the obligee is not only evidence of its delivery 
but of its Justice. But here the witnesses state, and the de- 
fendant admits, that he came into possession of this note— 
payable to himself nominally, for another—not as his property, 
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- -but merely to offer to the bank for discount; and that 
(468) notes are necessarily in all cases entrusted to his custody 
for that purpose, and that in many instances he retains 
them for months. This, then, takes away in this Court all 
force from the possession, for it would be monstrous, if every 
person, who sends in a note to a bank for discount, should 
be obliged to prove that he did not receive the money. lt 
would reverse the common course of business. Generally speak- 
ing, indeed, the negative might be readily proved even in those 
cases, because the cashiers and clerks are competent witnesses 
between the bank and the dealer. Nevertheless, we believe 1t 
is the invariable course in all banks and branches, that we have 
hitherto known, to pay money upon the discount of notes, only 
upon the written order of the person entitled to it. Such. 
orders are so necessary to protect the rights of dealers, and as 
vouchers, for the paying officers, that they have received the 
name of checks, which appropriately expresses their office. But 
when, as in this ease, the paper, upon which loans are made, is 
in the form of a note payable to the cashier himself, who thus 
gets by possession a right of action, which is irresistible at law, | 
and he can not be there called on to testify for a defendant, 
the necessity for some check on the cashier against unjust 
demands is so obvious that one is astonished to find that it 
was der omitted. We believe it is common to dispose of bills 
of exchange at the bank counter, that 1s to say, by a stranger, 
who has no regular account at the bank, because bills are rather 
bought and sold by the ministerial officers than the subjects of 
proper discounts by the directors. But it argues culpable care- 
lessness, to be without any formal written check for the proceeds. 
of ordinary discounts. And, above all, when one man claims 
an authority to receive another man’s money. The bank was 
bound in good faith, when the plaintiff went to ask the defend- 
ant, whether he could prove the payment of the money to Mr. 
Blum to be able to say, “Yes, here is his check, or here is your 
order and his receipt on it.” Instead of that, the defendant 
could only say, “I destroyed your order, but here is my book, 
which says Blum received the money”; and when: the 
(469) plaintiff was looking out for evidence on which he could 
charge Blum, if necessary, the defendant informed him 
that he had no recollection of paying the money. So the 
defendant could not prove the payment, and the plaintiff would 
be completely at the mercy of the defendant and Blum. The 
plaintiff has a right to say to the bank or to the defendant, 
it is your own fault, that the receipt of the money by Blum . 
ean not be established, and as you have left me without remedy 
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against him, you ought to make the loss your own. It 1s true, 
that, if it appeared, that Blum actually received this money, 
he would be made to account for it, and the plaintiff would be 
bound to look to him as his agent. But the question is, did 
he get it? He says he did not, and the defendant says he did. 
How can we judge between them? But it is said the defendant 
is supported by his books. But that is not so, for he has no 
recollection to be refreshed. The books do not sustain the 
defendant, but he looks altogether to them. And here, again, 
we must say that, 4s a witness, the books are much less satis- 
factory than the defendant himself—for, plainly they are en- 
titled to but little consideration. In the case of this very note, 
it is remarkable, that a gross error, either in fact or law, was 
committed; for 92 days interest was on 17 September taken 
off a 90 days note dated 10 September. Hither the ‘discount 
was entered as of the wrong day (as Mr. Shober’s testimony 
renders probable), or usurious interest was taken. We en- 
deavored to get the “weekly return” of that week, but the bank 
has not put it in, for the reason alleged, that it has. no details, 
but consists of mere generalities. Now it was because it deals 
in generals.that we “wanted it, in order that we might see 
whether the agqregate of notes discounted that week, as then 
returned, and the discount on them would include or exclude 
this note, which now appears on the books of the agency among 
the discounts of that week; and the withholding such a docu- 
ment affords a presumption, that its contents, if produced, 
would benefit the opposite party. But above all, such large 
and fluctuating surpluses, for such long periods, prove com- 
pletely that there was either such a want of attention 

or skill in keeping the books, that no reliance can be (470) 
placed on them. Indeed, Mr. Shober says the defend- 

ant has often kept debts on his’ list, as parts of the assets, after 
they had been paid.. Now, it is just as easy to suppose that 
he entered the payment to Blum when he made the list of 
discounts, upon putting to itself the money for that purpose, 
and afterwards forgetting it, as that he should receive a debt 
and forget to credit the debtor. The defendant was wrong, 
-when he said his books could not. be mistaken, for he is obliged 
to own that there are undiscovered errors in them to more than 
three times this debt. 

We do not take into consideration the esieues of Thorn and 
Dobson, which raise opposing probabilities, for we do not decide 
the cause upon the higher or lower personal credit of Mr. 
Shuman or Mr. Blum, ‘because, without going into that, it is 
sufficient, 1{ under the circumstances, the question of fact. be 
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left dcanetal to entitle the plaintiff to a deeree. A bank that 
pays money to any person as a loan, without a check or receipt, 
and especially pays the money of one man to another, without 
taking something to charge him, ought to lose it, unless the 
facts can be unquestionably established. 

Per CURIAM. INJUNCTION PERPETUATED WITH COSTS. 


(471) 
THE GOVERNOR OF NORTH CAROLINA v. THE RALEIGH AND 
GASTON RAILROAD COMPANY. 


1. Under the act of Assembly, Rev. Stat., ch. 26, directing how service of 
process shall be made on a corporation, the service on the president 
or other officer of a corporation may be in the county in which he 
actually resides, or in the one which is his official residence and 
where he carries on and attends to the business of the corporation. 


2, And, per Nasu, J., if the service of a process upon an officer of the 
corporation be not made in the proper county, but the sheriff 
returns it executed, stating on whom it has been served, the corpor- 
ation can only take advantage of the irregularity in the service by 
a plea in abatement. 


3. Where a plaintiff in equity is entitled to a judgment pro confesso, and 
the Court below refuses to grant his motion to that effect, this 1s 
such an inter locutory order as the Judge may permit him to appeal 
from. 


This was an appeal from an interlocutory decision of the 
Court of Equity of Waxes, at the Spring Term, 1845, his Honor, 
Judge Dick presiding. 

The following facts are agreed on between the parties. James 
Wyche was, for many years, a’ resident of Granville County, 
having his domicile there. In January, 1845, he was appointed 
president of the company, after which he came to Raleigh, where 
he spent the greater part of his time, at the office of the com- 
pany, at their depot there; returning ‘from time to time, to his 
family in Granville. where they had continued; that he had not 
changed his domicile to Wake with a view to his personal 
residence, but was here officially in the transaction of the busi- 
ness of his office; and while so here, the process in this case 
was served upon him at the time mentioned in the sheriff’s 
return. Jt was further admitted that the persons, who, before 
Mr. Wyche, were presidents of the company, were domiciled in 
the countv of Wake, had their families there and transacted | 
their official business in the same house at the depot, in which 
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Mr. Wyche transacted his official business. A proposition had 
been made to Mr. Wyche, some short time before, by one of the 
counsel of the plaintiff, to accept service of process in 


' Granville, which he declined, stating he would shortly (472) 


be in Raleigh, where he would accept service, or, if not, 
service could be made. When the sheriff called on him at his 
office, at the depot near Raleigh, he declined accepting service, 
and the sheriff executed the process and delivered a copy of the 
bill, and made his return accordingly. 

Upon the return of the process to court, no answer having 


been filed within the time prescribed by law, the plaintifi’s | 
counsel moved that the bill be taken pro confesso, which the ~ 


Court declined, being of opinion that the process had not been 
well served. Upon the prayer of the plaintiff, the Court granted — 
him an appeal to the Supreme Court. 


Whitaker and Iredell for the plaintiff. 
Badger and Wm. H. Haywood for the defendant. 


Nasu, J. On behalf of the Jeredaat it 1g contended that 
there has been no legal service of process in the case, and ‘that, 
if there has been, this is not one of those interloeutory orders, 


from which, it was in the power of the Court below to grant an 


appeal. 

The difficulty in this case arises under the third and fourth 
sections of the 26th chapter of the Revised Statutes. The third 
section provides, that when a summons shall issue against any 
banking or other incorporated company, service on the presi- 


dent, or other head, or in his absence on the cashier or treas- 


urer, or in the absence of both the president or chief officer, 
and the cashier and treasurer, then, on any director of such | 
company, such president or other officer, being at the time of 
such service, in the county in which he usually resides, shall 
be deemed sificient service of the summons. The fourth sec- 
tions directs, that suits in equity against corporations shall com- 
menee by subpoena, and the service of such subpena, and all 
interlocutory orders and decrees, shall be made in the same 
manner and under the same restrictions, as 1s provided for the 
service of a summons in a suit at law. 

In giving a construction to a statute, it 1s necessary to look 
to the legislative will, as expressed in the act, if it can be 


- ascertained. It is evident, that both in the third and 
fourth sections of the act, the object of the Legislature (473) 


was to facilitate the service of process, in cases against 
corporations. Instead, then, of the cumbrous mode of pro- 
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ceeding, known to the common law, the third section substitutes 
& summons, and the individual, upon whom the service is to 
be made, is pointed out. Thus, while the mode of commencing 
his proceedings is made easy to the citizen, the interest of the ~ 
corporation is guarded. The individual who has been selected 
by the stockholders to guard their interest, and to manage their 
affairs, the one, who is to be supposed will be the best ac- 
quainted with the transactions of the institution, and best 
capable of defending it when assailed, is first pointed out as 
the object of the service of the notice, and after him, the officers 
next in dignity. But still farther to guard the corporation from 
vexations and harassing suits and actions, or rather to guard 
the several officers, it is provided this notice shall not be served 
upon him wherever he may be found in,the State, but in the 
county in which he resides at the time of the service. 

The fourth section places the service of the subpena in 
equity upon the same terms as a notice at law. We can not, 
we think, with any propriety, give to these sections a literal 
exposition; it would lead to absurdities, which ought to be 
avoided if it can be done without a manifest violation of the 
law. Take this case, a person is chosen president of this cor- 
poration who resides in the county of Caldwell, at the foot of 
the Blue Ridge, he does not choose to remove his family to 
Wake County—he, as Mr. Wyche. did, leaves his family at his 
place of residence, and comes to Raleigh, where he attends day 
after day and month after month, to the business of the cor- 
poration, and at its office, where most of its business is trans- 
acted, and where its books and papers are kept. The Act of 
1844 requires a suit, instituted for the purposes for which this 
is, to be brought in the Superior Court’ of Wake. The process 
issues to Caldwell, where his family resides; the president is 
not there; he is in Wake where his official duty calls him. 

No cashier, or treasurer, or stockholder, resides in Cald- 
(474) well County. The sheriff, of course, returns no proper 

officer to be found in his county, upon whom the sub- 
pena can be served. From the next term of the Court, another 
subpcena issues to the sheriff of Wake, he goes to the ‘office of 
the railroad company, there he finds the president, but he can 
not serve it upon him, because he is not in the county in which 
he resides. Must he then serve it upon a subordinate officer 
and return that he has so done, because the president could not 
be found, when he is actually in hjs presence. Again, the 
fourth section requires, not only that the subpena must be 
served upon the president in the county in which he resides, 
but also, “every interlocutory order and decree.” Suppose the 
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ease fairly in court, and an interlocutory order requiring per- 
sonal service be made; the president resides in Caldwell, but 
he is in Wake, not two hundred yards from the court-house, 
at the office of the company. According to the letter of the act, | 
it can not be served upon him until he returns to Caldwell. 
We can not persuade ourselves that such was the intention of 
the Legislature, but that they contemplated a service, either 
in the county in which he actually resided, or in the one, where 
was his official residence, where he carried on and attended to 
the business of the corporation; and that in this case Mr. 
Wyche did officially reside in Wake at the time the process wa 
served upon him. | 
The Court is therefore of the opinion, for the above reasons, 
that his Honor erred in ruling that the process had not been 
well served. _ | 
I am of opinion that there was error for another reason. 
The corporation is the real defendant, and the requirements 
of the act, as to the mode and place of service, are but directory 
to.the officer, and when so made the service is declared suffi- 
cient, and the third section closes by enacting, on every sum- 
mons, “served as aforesaid, the officer making 1t shall endorse 
distinctly on whom the same hath been made or executed, 
otherwise such return shall not be deemed valid.” It is only 
_ then, when the returning officer fails to state distinctly in his 
return, on whom he has served the process, that the Legislature 
has declared the service invalid. | 
Here the officer has not erred in this particular, but (475) 
~ has distinctly told us, on whom the process was served. | 
To the service of the subpcena upon the- officer out of the 
county, in which he resided, no such consequence is annexed. 
Such a service, therefore, can not be treated as a nullity—as 
no service at all. The most that can be claimed is, that it 1s 
irregular, and, if so, sufficient to. bring the defendant into 
court, and drive him to his plea. The Act of 1782, Rev. Stat., 
Ch. 32, sec. 4, requires that a subpena in equity shall be served 
ten days before the sitting of the court, to which it is made 
returnable, and a copy of the bill be at the same time delivered 
to the defendant, “on failure of any of which requisitions 
the defendant may plead the matter in abatement, and the suit 
shall be dismissed.” Here is a plain direction given by the 
Legislature, as to the manner in which the defendant shall 
avail himself of a return irregular or defective in those matters. 
Anonymous, 2 N. C., 331, and Worthington v. Coltrane, 4 
N. C., 166. In these cases the Court say the plea in’ abatement 
is given by the Act of 1782, to a person, upon whom an irregular’ 
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service has been made, that is, a service written less than ten 
days before the return term. I conclude then, if a service © 
within the ten days is irregular and not to be treated as a 
nullity, the service in this case is not a nullity, but requires a 
plea on the part of the defendant. a 
* Upon the whole, the Court is of opinion the Judge erred in 
refusing to grant the motion of the plaintiff for a judgment 
pro confesso against the defendant. : | 

We are further of opinion, it was such an interlocutory 
order, as authorized the presiding Judge in his discretion to 
grant an appeal to this Court. The refusal of the motion for 
a judgment pro confesso, was, in effect, putting the plaintiff’s 
case out of court, and subjecting him to pay the costs which — 
had accrued up to that time. His interest, therefore, was such 
as to entitle him to the exercise of the discretion, entrusted to 
the Judge by the law. 

7 _ We do not think that, by the conversation in Granville, 
(476). Mr. Wyche intended, or did waive, any right secured 

to him or to the corporation, which he represented, and 

that his subsequent conduct in refusing to accept service, was 
a departure from any principle of duty or propriety. 

The interlocutory order of his Honor ought to be reversed, 
and this opinion must be certified to the Court of Equity 
of Wake County. 


| Per CurRIAM. ORDERED ACCORDINGLY. 


GEORGE CROWDER v. WILLIAM I. LANGDON. 


1. A party to.a contract, as where one partner purchases the interest of 
his copartner, can not have relief in equity upon the ground of a 
false representation by the vendor, when he had an opportunity of 
knowing the truth or falsehood of the representation complained of. 


2, As to a mutual mistake in matters of fact, the general rule is, that an 
act done or a contract made under such mistake is relieved in equity. ' 


3. But where the means of information are alike open to both parties, 
and when each is presumed to exercise his own judgment in regard to 
extrinsic matters, equity will not relieve. 


4. In like manner, when the facts are equally unknown to both parties, or - 
when each has equal and adequate means of information, or when 
the facts are doubtful from their own nature, in every such case, . 
if the party has acted with good faith, a court of equity will not 
- interpose. , ? 
5. When each party is equally innocent, and these is no concealment of 
facts, mistake or ignorance is no foundation for equitable tfter- 
ference. | 
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This cause was set for hearing, and by consent transmitted 
to the Supreme Court, at the Spring Term, 1845, of Waxr 
Court of Equity. | , 

The bill charges that the plaintiff, in January, 1837, entered 
into copartnership with the defendant and Thomas G. Whitaker, 
for the purpose of merchandizing, which was to continue 
ten years; one-half of the capital to be advanced by the (477) 
defendant, and the other half in equal portions by the 
plaintiff and Thomas G. Whitaker; that he-is entirely ignorant 
of mereantile matters and illiterate, and soon became uneasy 
and desirous to close the business, and proposed to his partners 
to dissolve the firm. To this proposition the defendant, Lang- 
don, refused his assent, and persuaded the plaintiff he could 
not retire from the firm without a violation of duty and sub- 
jecting himself to damages, and that the firm had done a very 
profitable business; that the defendant was to be the acting 
partner, and he had accordingly managed the business of the 
firm, laid in their stock of goods, and contracted the debts; 
that, having implicit confidence in his skill and integrity, he 
fully believed and relied upon his statements; and that the 
defendant availing himself of his superior knowledge of the 
business of the firm, of the plaintiff’s ignorance and the con- 
fidence he knew he reposed in him, persuaded him, the plaintiff, 
to purchase from the defendant his interest in the firm; that, 
to induce him to do so, he made out a statement in writing, 
showing a large profit, to wit, $2,900 or $3,000, and this state- 
ment he averred to be true, and the plaintiff, trusting to his 
assertion and believing the statement to be true, did purchase 
from the defendant his undivided moiety in the firm, at the 
price of $1,000, which he paid to the defendant. By their 
agreement, the plaintiff bound himself to indemnify the said 
Langdon against all liability on account of the debts of the 
firm, and the said Langdon at the same time assured the plain- 
tiff he would correct any errors that might exist in the state- 
meft. The bill further states that the. plaintiff has paid all 
the debts due by the firm, and that he purchased out his other 
copartner, Thomas G. Whitaker, upon the same terms. The 
bill then charges that, instead of $7,200, the amount stated in 
the paper-writing as being the amount of the debts due from 
the firm, there were near $10,000 due, all of which were con- 
tracted by the defendant Langdon, and among them one for 
$5,646, due the Literary Fund, and represented in the statement 
to be $4,000, and also several which were not entered upon the 
books of the firm; that the statement was erroneous in 
the amount of debts set forth as due the firm, as many (478) 
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of them had been received by the defendant and the deb- 
tors not credited on the books, and that the plaintiff had been 
cheated into making the purchase of said Langdon, as the 
business was a losing one and not profitable. The bill prays 
that the contract, by which he purchased from the defendant 
his interest in the firm, may be set aside, and the. defendant 
decreed to refund to him the $1,000 he paid him, and account 
with him for the assets of the firm, or that Langdon may ac- 
count with him and pay him what he owes the firm, and also 
the debts of the firm which he collected before the sale. 

The defendant admits the copartnership, and the sale by 
him to the complainant of his interest.in the business, at the 
price of $1,100, and that he made a statement of the situation 
of the firm. He alleges that having heard that the complainant — 
was dissatisfied, he expressed his entire willingness to dissolve 
the partnership, provided he should receive back the capital 
he had invested, namely, the sum of $1,000, with interest on it; 
denies that, by the articles or agreement of the parties, he was 
to be the active partner, but that Thomas G. Whitaker was 
to manage the business, and that he had nothing to do with it, 
for twelve months before selling to the defendant; and says 
that the statement, which he submitted to the plaintiff, was 
drawn up by the defendant, at the request of the plaintiff, and 
that he took it from the books and from the information of 
the plaintiff and Thomas G. Whitaker, and knew nothing more 
of the affairs of the firm, than as disclosed by the books, and 
nothing more than was known to: the plaintiff. He did repre- 
sent to the plaintiff that the firm had done a good business, 
and he so believed; for as far as he knew, nothing had been lost 
by speculation or bad debts, and the stand was known to be 
an excellent one, and he denies expressly, it was in his power, 
from the manner in which the books were kept and the entries 
made, to exhibit the true condition of the firm, and avers that, 
in making the statement, he had to rely upon information de- 
: rived from the plaintiff and Whitaker, and this fact 
(479) fully known to the plaintiff; that as to the outstanding 

debts mentioned in the statement, they were put down at 
a gross sum, made up from the books ‘and the information of 
the plaintift and Whitaker, the acting partner, he, the defend- 
ant, having no knowledge of them. 

“The plaintiff replied to the answer, and the cause has been 
sent here for trial. 

The statement referred to by the parties, and called the blue 
paper, is an exhibit in the case. It contains a list of debts 
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due to the firm, but none of debts due by the firm. It states 
the situation of the firm as follows: 


Value. of goods, with 25 per cent on cost...... $ 3,631.07 
ACCOUNCE: ty. hd tee Chic wade OA euaeee eee “8,000.04 
Value of store...... Vic thaot Brac ileaaran. Sec ncntarec 300.00 
INGLGS oF sibevnae a ahead eerie eso aithe 1,480.00 
JUCPIMERIS He css seed easiest ores — 845.00 
Cash . ....... Pg eee ee ee eee 500.00 
a | ae $ 10,312.10 
The debts are charged at the round sum....... 7,500.00 
Leaving a balance of..........0 ee cee aee ....8 3,812.10 


as excess of assets, above liabilities, except the stock, which 
was $2,000. 

Thomas G. Whitaker, one of the firm, states that no entries 
appear upon the books in the hand-writing of Langdon after 
March, 1838, and that, after that time, the ‘books were kept 
by him and the clerks, Langdon not having anything to do with 
them; that, in March, 1839, Langdon came to his house and 
brought with him the books of the firm, including those which 
had been kept by the witness and the clerks; that from the said 
books. Langdon, in conjunction with the witness, made the 
various estimates, which appear in figures on the blue paper, | 
representing that the assets of the firm on hand amounted to 
$10,312.10 cents; that the indebtedness was computed. at $6,000, 
from the inemory of Langdon and the witness, the books not 
having entries of the debts from the firm; to which, at 
the suggestion of the defendant, was added in the esti- (480) 
mate $1,500; that Crowder was sent for by Langdon, 
and came before they got through the statement; that the > 
$6,000 was borrowed of the literary fund, to pay off the debts 
due by the firm to the North for their stock of goods, and 
were applied to that purpose, and that he sold out his interest 
in the firm to the plaintiff. He says, also, that $600 was put 
down to cover bad debts, according to their conjectural amount; 
that, since the statement, it was found the debts of the firm ex- 
ceeded $7,500. At the time when the estimate was made, the 
defendant and Langdon based their computation on what ‘they 
recollected of their debts; that they spoke of the several items 
in the presence of the plaintiff, who seemed ignorant of the 
amount of indebtedness, and whose information, in relation to 
it, was principally derived ‘from the defendant and Langdon; 
that the object of the meeting was to agree upon a. dissolution 
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of the partnership, when each proposed to sell to the other; 
Langdon, from the start, saying he could not take less than 
his capital, and interest on it; and, after various propositions 
he proposed to Crowder to sell to him for $1,100; Crowder took 
him aside and asked his opinion, he advised him to take more 
time and not make a contract of the kind hastily. The parties 
separated for the night, under the belief, as he thought, that 
the partnership was to be dissolved, and he prepared notices 
to that effect. ‘The next morning Crowder proposed to him to 
join him in purchasing Langdon out, which he declined, Crowder 
then said he had made up his mind to take the purchase. He 
told Crowder he thought the statement made the day before 
was correct, and in that estimate the Literary Fund debt was 
assumed to be $5,000. 

Lewis Crowder, the son of the plaintiff, stated that he was 
a clerk in the store the first year, and that Langdon carried 
on the business for the first three or four months, and directed 
the manner in which the books should be kept, was present at 
the time T. G. Whitaker was, and Langdon said, if there was 
any error he could rectify it. 

Henry Finch stated that he was also a clerk in ihe 
(481) store, and, for the last twelve months before Langdon 
sold to the plaintiff, Langdon had been absent and had 
nothing to do with the business, and that during that time 
Crowder or Whitaker, one or the other, was at the store every 
week; that from the books he could not understand what was ~ 
the amount of debts due by the firm; that he assisted in making 
an inventory of the goods on hand just before the dissolution ; 
T. G. Whitaker and Langdon being present part of the time, 
and the two sons of the plaintiff also assisted; that he heard the 
defendant say he had gone over the books, and there was no 
error in the amount he had given Crowder in his calculations. 
~The defendant also examined the books, and found no mistake 
in the list of accounts due the firm. He can not tell why the 
proper entries were not made on the books. During the twelve 
months that Langdon was absent, Crowder and Whitaker, who 
are brothers-in-law, were frequently together and conversed 
about the business of the firm and examined the books. The 
plaintiff, Crowder, purchased out Thomas G. Whitaker, 30 
August, 1841, and he witnessed the articles. 

Allen Adams testifies only as to the note to the Literary Fund. 
It was originally for $6,000. He was the surety, and some- 
times. signed in bank, and the notes were sometimes brought 
to him by Whitaker, once by Langdon, and sometimes by 
Crowder’s sons; were signed by the partners individually, and_ 
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renewed, he thinks, every three months, as well before as after 
the purchase by Crowder. : | | 

Willis Whitaker states that the. parties met at his house as 
he understood, to consummate the trade between the plaintiff 
and the defendant. The former asked if they, Langdon and 
Whitaker, had brought the paper containing the calculations, 
and was answered they had not, as they did not consider it 
necessary. The plaintiff then asked if the calculations were 
correct, and. was answered that they were substantially so, with 
some intimation from them, that from the data they had to 
go upon, there might be some small errors. He understood 
Crowder was to give Langdon $1,100 for his interest, and the 
agreement was drawn up by Whitaker at the request of 
the other partners, but not signed until the next morn- (482) 
ing. Crowder is an illiterate man, can read and write 
a little, but knows nothing of bookkeeping. Nothing was said > 
about correcting any errors, and Crowder observed he supposed 
he was to have the goods at the New York cost, to which Lang- . 
don replied, he, Crowder, had his interest for $1,100. Witness 
had frequently heard Crowder say that he wished to get Lang- 
don out of the firm, and has heard him say in the same con- 
versations, he wished to get out himself, as he felt much un- 
easiness and anxiety, as to Langdon’s connectiom with the firm, 
stating that he could not bring Langdon to a settlement, nor 
ete he understand how he was managing the business of the 

rm. | 
Among the exhibits in the case, are the statement made by. 
Langdon and called the blue paper, the articles of agreement 
between the plaintiff and the defendant, and the articles be- 
tween the plaintiff and ThomasgG. Whitaker. | 


W. H. Haywood for the plaintiff. 4 
Miller and Saunders for the defendant. 


Nasu, J. The plaintiff places his claim to relief on two 
grounds: First. That Langdon, the defendant, availing him- 
self of the confidence which he knew the plaintiff reposed in 
his skill and integrity, and taking advantage of his ignorance, 
induced him to believe that the paper called the blue paper 
contained a correct estimate of the debts due from the firm 
and those due to it; whereas, the former turned out to be 
much larger than expected, and that the defendant knew such 
_ to be the fact, and that many of the debts represented as due 

the firm had been received before that time by Langdon him- 
self, And, secondly, that if Langdon did not know the extent 
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of the debts due from the firm, yet it was a mutual ignorance 
of matters of fact, entitling the plaintiff to have the agreement 
rescinded. We think that upon neither ground is the plaintiff 
entitled to relief. His allegation that Langdon availed himself 
of the confidence he knew he reposed in him, is repelled by the 
evidence in the case. To Samuel Whitaker, his own 

(483) witness, he, at different times, stated “he had much un- 
easiness and anxiety as to Langdon’s connection with 

the firm, that he could not bring him to a settlement, nor could 
he understand how he was managing his business.” Whatever 
confidence therefore he might have had in the defendant, when 
the partnership was formed, he had lost it before the arrange- 
ment was made; he evidently had his fears excited, and was 
put upon his guard by them.. Nor is there anything in the 
case to show us that any fraud was practiced by Langdon.. 
The books have been submitted to our inspection; Mr. Langdon 
is represented as a good accountant, and that he presented the 
mode in which the books should be kept. If they were left in 
the manner directed by him, they furnish little evidence of any 
knowledge on the subject. But it is shown by the evidence, 
that for the twelve months next preceding the sale to the plain- 
tiff, the defendant had been absent and had nothing to do with 
the managemené of the business. The statement contained in the 
blue paper was drawn up by him, from the books, as testified 
by Thomas G. Whitaker, the other partner, and from infor- 
mation furnished by him and the plaintiff. In making that 
statement, the debts of the firm were stated by Langdon at 
$6,000, and so ignorant were the parties of the true situation 
of the business, that $1,500, were, at the suggestion of Whitaker, 
added on to the amount of thg indebtedness of the firm, at a 
- rough guess, and $600 for bad debts. This was all done in the 
presence of the plaintiff, Crowder. It has turned out that 
$1,500 was not a sufficiently large allowance, but that the debts 
were nearly $10,000. The plaintiff, though not skilled in book- 
keeping, and though an illiterate man, certainly’ had capacity 
sufficient to see that none of them knew the extent of the 
indebtedness of the firm; and that he was incurring great 
risque. With this knowledge, such is his anxiety to get rid of 
Langdon as a partner, that, contrary to the advice of Whitaker, 
upon whom, as a connection and as a partner, he might surely 
rely, he would make his purchase. When Langdon first pro- 
posed to sell out to the plaintiff, Whitaker, upon his 

(484) advice being asked, “advised him to take more time and 
not to make a contract of that kind in haste.” The | 

next morning the plaintiff proposed to him to join in the pur- 
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chase, which he declined when the plaintiff said he had made 
up his mind to make the purchase. We can not then say that 
Langdon was, in the transaction, guilty of any fraud, or that 
he used any deception or artifice to induce the plaintiff to make | 
the purchase. But it is argued, if there be no actual fraud, 
there was implied fraud, that when a person makes a false 
representation through mistake, when he might have informed 
himself, he shall be bound. Without going into an examination 
of the cases, to which our attention has been drawn, we do not 
think this case comes within the principle. Here the defendant 
is in fact guilty of no misrepresentation. He had had nothing 
ot do with the business for twelve months, and had been absent 
from the place where it was carried on. The books give him 
no information; are silent on the subject; neither can his 
copartners or clerks, one of whom is the plaintiff’s son, assist 
him; at a venture he puts down tHe debts of the firm at $6,000; 
the acting partner tells him that will not answer, add $1,500 © 
more: this is done, and in the presence of the plaintiff, who 
has all the time been living in the neighborhood of the store, 
was there every week or two, who had free access to the books, 
and frequent conversations with Whitaker, the acting partner, 
~ and his friend and near relation. The sum of $7,500, as being 
the amount of the indebtedness of the firm, is no where proved 
to have been asserted by the plaintiff, and when the plaintiff 
asks Whitaker and Langdon if the statement of the amount of 
the debt is correct, he is answered, “according to the data they 
had to go upon it was substantially so.” There is then in fact 
_ no representation as to their amount. It was a mere matter of 
opinion, or a fact, equally open to the inquiries of both parties, 
- both possessing equal means of information, and upon which, 
it is evident from the testimony of Samuel Whitaker, the 
plaintiff did not rely upon the opinion of Langdon, nor do we 
perceive in the facts proved any effort on his part to mis- 

lead the plaintiff, for the misrepresentation may as well ¢485) 
be by deed or acts, as by words, by artifices as well as 

by positive assertion. 8 Bl. ©. 165. 2 Kent. Com. 484. 2 
Story Eq., 201-2. We do not say the fact is not so, but that 
there is no evidence to prove it. But before the principle can 
be brought to bear upon Langdon, it is necessary to show, 
according to the case of Pearson v. Morgan, 2 Brow. C. C. 354, . 
that he might have had notice of the truth or falsehood of the 
statement. T'o what source of information could Langdon 
have applied to get this notice? Did he not apply to that, from 
which alone he could now derive it?. There is no written memo- 
randum of the debts within his reach, and those, who ought to 
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have known, were as ignorant as himself. The principle then 
does not apply to him. One remarkable feature in this case is, 
that the plaintiff, who claims to get rid of his contract with 
Langdon, because the debts were so much larger than the blue 
paper represents them, purchases out his copartner, Thomas G. 
Whitaker, on 80 August, 1841, upon precisely the same terms. 
The purchase from Langdon was made 27 March, 1839, one year 
and four months before the purchase is made from Whitaker. 
Yet he gives Whitaker the amount of his capital, and guarantees 
him from all liability to pay the debts of the firm. If the 
plaintiff has made a hard bargain or a bad one, we can not 
relieve him. It appears to us, that so far from being anxious 
to get out of mercantile business, he had an uncommon desire 
to get into it. He goes into the firm, owning the one-fourth 
of the stock, and winds up by purchasing the whole. Neither 
upon the ground of mutual error, is the plaintiff entitled to 
relief. It was speculation on both parts. The plaintiff did 
not know the amount of the outstanding debts, nor did the de- 
fendant. The latter agrees, if the plaintiff will give him a 
certain sum, he will sell his interest in the firm. Suppose, 
instead of the deficiency found to exist, there had proved to | 
be a large profit beyond that stated in the blue paper, could 
the defendant have been heard to say ‘the contract must be 
rescinded; the profits have turned out much larger than he 
| expected? The general rule unquestionably is, that an 
(486) act done or a contract made under a mistake or ignor- 

ance of a material fact, is relievable in equity. 1 Story 
Eq., 155. But where the means of information are alike open . 
‘to both parties, and when each is presumed to exercise his own 
judgment in regard to extrinsic matters, equity will not re- 
lieve. The policy of the law is to administer relief to the 
vigilant, and to put all parties to the exercise of a proper dili- 
gence. In like manner, where the fact is equally unknown to 
both parties, or where each has equal and adequate means of 
information, or when the fact is doubtful from its own nature, 
in any such case, if the party has acted with entire good faith, 
a court of equity will not interpose. 1 Fonb. Eq. B. 1, Ch. 2, 
sec. 7, n. v. 1 Pow. on Con., 200. 1 Mad. C. Pr., 62, 4. | 
1 Story Eq., 163. Where each party is equally correct and 
there is no concealment of facts, mistake or ignorance ls no 
foundation for equitable interference. We have said, there is 
no ground to allege fraud against the defendant. Here the fact 
of the extent of the indebtedness of the firm was unknown to 
the parties; it was, from the circumstances of this case, doubt- 
ful in its extent, and each party had equal means of information. 
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The rule of caveat emptor must apply. If, however, we were 
satisfied that the plaintiff acted upon the statement contained 
in the blue paper, as the known and declared basis on which 
he contracted, we should be inclined to grant him relief. But it 
is not as manifest, he did not, or rather he did not act upon it, 
as containing the ascertained facts of the case. He could have 
done so, because he was present and saw and knew upon what 
data it was framed, and that its statements were the result 
of vague surmises of all parties. Further, that he did not rely. 
on it is shown from the fact that he asked the advice of 
Whitaker what he should do. The paper, if correct, showed 
a clear profit of near three thousand dollars; if, therefore, he 
wished to purchase, and relied upon the paper, he would have 
needed the advice of no one, and further, when he consummated 
the contract, he did so, in the absence of the paper, after having 
called for it. 

Another ground of relief claimed by the plaintiff is, 
that the defendant agreed to correct all errors. There (487) 
is no evidence to us of any errors in the contract. The 
defendant intended to sell his interest in the firm; the plaintiff 
to buy that interest, whether it was much or little. 


Per Curiam, Binh DISMISSED WITH COSTS. 


Cited: Capehart v. Mhoon, 58 N. C., 180; Wilson v. Land 
Co, 77 N. C., 452; Day v. Day, 84 N. C., 411; McMinn v. 
Patton, 92 N. ©., 875; White v. R. B., 110 N. C., 460. 


BENJAMIN LOGAN v. SQUIRE SIMMONS et al. 


1, Where a woman, who was about to be married, made a voluntary con- 
veyance of all her valuable property on the day before the marriage, 
without the assent or knowledge of her intended husband, to a son by 

a former marriage, and it was agreed that this conveyance should 
be kept secret: Held, that a court of equity will consider it a fraud 
upon the expected rights of the husband, and will declare it void 
against him, : | 

. Such a fraud can only be relieved against in a court of equity, because, 

_at law, the conveyance, being good against the wife, is also good 
against the husband, who claims through her. 

3. Whether, if a woman, during the course of a treaty of marriage, make, 

without notice to the intended husband, a conveyance of any part of 
her property, such conveyance would in itself be fraudulent, qu@re? 


. It certainly would be fraudulent if designed to deceive the intended 
husband. | | 
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5. A knowledge of the facts shewn clearly to exist in the husband after 
the marriage, and acquiescence in anything done under the convey- . 
ance, can not purge the fraud and set up the conveyance, but it 
would be evidence tending to show a communication of the facts 
before the marriage. : 


This cause was commenced in September, 1841, in RurHsr- 
Forp Court of Equity, and, having been set for hearing at 
Spring Term, 1845, was by consent of parties transmitted to 
the Supreme Court. | | Ve” 

The following appeared from the pleadings and proofs in 
the case, to be the material facts: . 

On 12 February, 1818, the plaintiff intermarried with 

(488) Phebe Simmons, in Rutherford County, where they both 
| resided. She was a widow, and had, by a former mar- 
riage, four children, all of whom were grown and married, and 

had removed from their mother’s. The defendant, Squire Sim- 
mons, was one of the children, and resided on the same tract 
of land, and five or six hundred yards from his mother. The > 
exact difference between the ages of the plaintiff and Mrs. Sim- 
mons does not appear, but it was considerable, and it seems 
probable that she had a child as old as the plaintiff, and it is 
stated by the witnesses that she was not a robust woman, but 
of rather feeble health, and subject to occasional attacks of 
hystericks. The plaintiff had little or no property (it is said 
only one mare), but was a blacksmith, and industrious and 
skillful in his trade, though he sometimes drank too much, but 
not habitually, as far as appears; and his situation, habits and 
character, were well known by Mrs. Simmons, as he had been 
brought up, and then lived within a mile of her residence. 
Mrs. Simmons was in very moderate circumstances. She owed 
about $200 at the time of her second marriage; and she then 
owned and possessed two female slaves, of whom one was thirty- 
seven years old and had ceased childbearing, and the other was 
a girl, named Poll, about sixteen years old. Besides those 
slaves, she had one or two horses, a few cattle and hogs, some 
little household stuff, and implements of husbandry; and seems © 
to have been entitled to dower in a small piece of land, on 
which she resided. On 11 February, 1818, Mrs. Simmons con- 
veyed by deed of gift to her son, Squire Simmons, the two 
negroes absolutely and in possession, reserving, however, to 
herself, the first living child, which the girl Poll might have. 
After the marriage of the plaintiff, he resided with his wife, 
in the house previously owned by her, until her death in 1828; 
and he retained possession of the two slaves and several chil- 
dren, born, during that period, of the woman Poll. But soon 
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after the death of his mother, the defendant Simmons got the 
negroes into his possession, and set up a claim to them under 
the conveyance to him of 11 February, 1818. The plain- 

tiff then instituted an action of detinue against Sim- (489) 
mons for the negroes, upon the ground that the con- 

veyance to the defendant was a fraud upon his marital rights 
and void; and judgment was given therein against the plaintiff, 
in December, 1834, because the deed constituted a good title 
at law, and could be treated as infected with fraud, in a court 
of equity only. Upon that decision having been made, the 
plaintiff filed a bill in the court of equity against Simmons, 
impeaching the deed as fraudulent, upon the ground of the de- 
ception thereby practiced on him, and the defendant answered, 
_and orders were made and proofs taken in the cause; but by a 
fire in 1839, the court-house of Rutherford was burnt, and all 
the papers and records of the court of equity, including the. bill, 
answer and proofs in that cause, were destroyed. The present 
bill was filed in May, 1841, and charges that the plaintiff had 
addressed Mrs. Simmons for more than a year before the mar- 
riage, and that they had been engaged for several weeks, and 
that it was known to the defendant Simmons, that Mrs. Sim- 
hons had notoriously the possession and property in the slaves 
during the courtship and long before, and continued in the 
possession and apparent ownership of them at the time of the 
marriage, and that the plaimtiff was thereby induced to be- 
lieve, and did believe, that the slaves belonged to his said in- 
tended wife at the marriage, and would by that event be vested 
in him as a provision for his wife, himself and their family, 
if they should have any; and that the plaintiff knew nothing 
to the contrary: until the defendant got the negroes into his 
possession after the death of his mother, when. for the first 
time, he discovered that the deed had been made. The bill 
further charges that it was expressly designed by the intended 
wife and her son, to deceive the plaintiff, as to the title of the 
negroes, as the plaintiff had, upon inquiry, ascertained that it 
was agreed between them at. the making of the deed on the day 
before the marriage, that its existence should be kept a secret, 
and that the donor should still keep the negroes in her posses- 
sion as the apparent owner; and that, accordingly, the 

deed was never published, but remained unknown by any (490) 
person, except the parties and the subscribing witness, 

until the defendant Simmons caused it to be proved and regis- 
tered in March, 1828, during the extreme and dying sickness 
of his mother. The bill further states, that shortly before filing 
the present bill, the defendant Gr aham took a conveyance from 
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the other defendant for one of the children of Poll, by the 
name of Jacob; and that he, Graham, had been the ‘attorney 
and solicitor for Simmons in the previous suits, and knew of 
the plaintifi’s title, and paid no valuable consideration for the 
negro. The prayer is, that the deed from the wife may be 
declared fraudulent and deereed to be delivered up to the can- 
celed, and that it may be decreed that the defendants convey 
‘to the plaintiff the said negroes and their increase, and account 
with him for the profits. 

The answer of Simmons states that the match between the 
plaintiff and his wife was a very unfit one, as she was much 
older and exceedingly infirm, and that-he had no property 
and was dissolute in his life; that the courtship was not of long 
continuance, and. was unknown to himself or to the other 
children of ‘the intended wife, as was also the marriage; and 
that her infirmities continued after the marriage during her 
life, and that the plaintiff treated her at all times with neglect 
and indifference, and sometimes with cruelty. So that the de- 
fendant states he fully believes the plaintifi’s sole object in 
soliciting and consummating the marriage, was to get the slaves 
and other little property belonging to the other party. 

The answer states that during the minority of the defendant, 
and after he came to full age, up to his marriage at five and 
twenty, he resided with his mother and attended to her and 
her affairs, and that she often declared, as was well known to 
the family, her intention to give the negroes to this defendant 
in return for his services; that the execution of this intention 
had been deferred from time to time; but that on 11 Feb- 
ruary, 1818, his mother told him, “that life was uncertain, and 
she wanted then to make him a bill of sale for her two negroes” 

and she then did so, and also delivered them into it 
(491) hands, in the presence of John Parker, who became the 

subscribing witness to the deeds. “The answer proceeds 
to state that the mother then told Parker to say nothing about 
the bills of sale for awhile, as she did not wish to offend W. K. 
Hunt, who had married one of her daughters, and who, she 
was afraid, wovld abuse his wife if he should know that she 
had conveyed the negroes to her son; and that there was no 
concealment for any other purpose spoken of.. The answer 
further states that the defendant was unwilling to take the 
negroes away, “as his mother’s condition required their services, 
and that after he got the deeds, he said to her that he would 
leave them and lend them to her until he should call for them.” 
The answer denies that the defendant then knew or believed, 
that his mother intended to marry again, much less, that she. 
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_ would marry the plaintiff; and also denies that he was present 
at the marriage, or had heard that it was to take place, and 
states that his first knowledge upon the subject was when he 
heard of it the day after its celebration. The answer states 
that the reasons for not registering the deed, at first, were wnat 
the defendant was ignorant of the legal necessity ‘of it, and 
that he wished to comply with his mother’s injunction on that 
point, on account of keeping it from her son-in-law, Hunt; 
and that, afterwards, he had another reason, which was, that 
he became desirous of saving his mother from the insult and 
violence she would probably receive from the plaintiff if he 
knew that she had made the deeds to him. But the answer 
further states that the deeds were never concealed from any one 
who desired to know the truth about the title; and that the 
plaintiff, during the coverture, became acquainted with their 
existence—for that, upon some occasions, he threatened to sell 
some of the negroes, and that his wife would tell him he could 
not sell them, for they belonged to her son, the defendant; and 
that his mother, when Poll had several children, told the de- 
-fendant to take one of them, named, Sol (which the bill states 
the plaintiff himself gave by parol to the defendant, but 
which the defendant denies to have received as a gift (492) 
from the plaintiff), and carry him, the said Sol, home,. 
and raise him there, and that he did so, and the plaintiff ac- 
quiesced therein, and did not pretend to claim the said boy 
afterwards in the lifetime of his mother. | 

The answer further states that the present bill was not filed 
for more than two terms succeeding the burning of the court- 
house and the original bill and proceedings in the suit between © 
these parties, and that such delay in filing the present bill is 
a bar to the same, as evidence of an abandonment of the plain- 
tiff’s claim. The answer also states that the defendant has 
had adverse possession of the slaves from 1828, and insists 
upon the statutes of limitation of 1715 and 1820, as bars. 

The answer of the other defendant admits that he was of 
counsel for Simmons in the previous suits brought by Logan 
against him for the negroes, including Jacob, and states that, 
about eighteen months after the burning of the court-house, 
finding that the plaintiff had not renewed his suit, he took a 
deed from Simmons to the negro Jacob, on account of his fees 
in those suits, and took him into possession. And it insists 
on the laches of the plaintiff in filing his present bill, and on 
the statute of limitations in the same manner as the other 
defendant’s.answer does. 

The parties have taken many depositions; but, except so far 
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as their contents are embodied in the beginning of the state- 
ment of the case, the only material parts are the following: 
Parker, the subscribing witness to the deeds from Mrs. Sim- 
mons (who makes his mark), deposes, that after she had exe- 
cuted the deeds and delivered them and the negroes to her son, 
he, the witness, asked her if she was going to cut herself out 
of the negroes altogether, and she replied, “Squire says he will 
lend them to me until he called for them”; and then her son 
said, “Yes, mother, you shall have the use of them your lfe- 
time, or until I call for them’; that Mrs. Simmohs, at the 
same time, said she always intended Squire to have the negroes, 
because he had been such a particular good boy to her; and 

that she further said, she did not wish anything said 
(493) for a while about the bills of sale, but to keep them 

secret, because her son-in-law, W. K. Hunt, and Squire 
Simmons were not at a good understanding, and she was afraid 
of a disturbance. The witness states that he then took the 
bills of sale and kept.them until they were proved for regis- 
tration in March, 1828, and did not make them known; and 
that his residence was within a mile of Logan’s during that 
time. 

A witness deposes, that upon one occasion the plaintiff, being 
intoxicated, was correcting one of the negroes, and that his wife 
interfered and he struck her with a whip; but by several wit- 
nesses it is stated that he was an affectionate, kind, and atten- 
tive husband, and during his wife’s illness, procured such 
medical advice as she desired. | 

One of the persons, who was present at the marriage, states 
that it took place at Mrs. Simmons’ house, on 12 February, 
1818, and that neither of her children was there, and that there 
were only two others besides himself and the parties; but it 
is stated by several witnesses, among whom is the sheriff of 
the county, that it was understood in the neighborhood for 
several days that the marriage was to be then celebrated. 

A witness, by the name of M. Curry, states that a year or 
two after the marriage, the plaintiff employed him to shingle 
his house, and the witness proposed also to build a piazza to 
it, when the plaintiff replied, “as soon as your old aunt dies, 
it don’t belong to me.” The witness then said “I know that, 
but you have got property enough with her to leave the chil- 
dren good buildings.” To which the plaintiff again replied, 
“none. of the negroes here are mine, they belong to Squire 
Simmons.” And the witness said thereupon, “surely you did 
not know this before you married: this old woman, because 
you could not have married her for love,” and the plaintiff 
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answered, “Yes, I did; she was a pretty likely old woman, and 
I thought we could do pretty well together.” 

Another witness, Hides, states that four years after the mar- 

riage, upon an inquiry of the plaintiff, why he should. be 

working from home, when he had so many negroes there, 
(494) the plaintiff said to the witness, “there are negroes 
| enough there, but they are not mine, and I am as hard 
put to it as you are.” 

Hunt, the son-in-law before spoken of, states that he lived 
within a mile of the parties during the period of the coverture, 
and that the plaintiff treated his wife well; and that, until the 
deeds to the defendant Simmons were registered, he never heard 
of their existence, nor of any claim to the negroes but that of 
the plaintiff, who, as he believed, became the owner of them by 
his marriage. 


Alexander for the plaintiff. 
Osborne for the defendant. 


Rurrin, ©. J. It is a principle of equity, which is found 
in almost every text writer, and has been stated by many 
Judges as undoubted law, that conveyances by a woman prev- 
ious to her marriage, in fraud of the rights, with which the 
law would invest the husband upon the marriage, must be set 
aside. It seems agreed by all, that such conveyances are not 
invalidated upon any ground of policy, merely, for, if that were 
so, it would apply as well in a court of law, as in equity, and 
we have held, in a suit at law between these very parties, 
Logan -v. Simmons, 18 N. C., 18, that the deed binds the hus- 
band at law, because it binds the wife. In so holding, we were 
supported by the unvaried current of precedents, and the clear 
declarations of the eminent Judges, Mr. Justice Buller, and 
Lord Thurlow, who gave opinions in the case of Strathmore v. 
Bowes, 2 Bro. ©..C., 845. 1 Ves. Jr., 22. If avoided at all, 
then it must be on the ground of fraud. Consequently, the 
- conveyance of-a woman before her marriage is not only good 
at law, but it is prima facte good also in equity, as fraud 1s 
never imputed without evidence. The question is in such cases, 
what constitutes the fraud, what design will be fraudulent, 
and what is evidence of such design? ‘The law, says Lord 
Thurlow in the ease cited, conveys the marital rights to the 
husband, because it charges him with all the burdens, which 
are the consideration which he pays for them; and, there- 
fore, they are rights on which a fraud may be com- (495) 
mitted. Out of that right arises a rule of law, that 
the husband shall not be cheated, on account of his considera- 


389 


IN THE SUPREME COURT. [38 


LOGAN v, SIMMONS,. 


tion. Now, the rights, thus spoken of, are not present rights, 
that is, existing at the time of the conveyance; for, a fraud on 
rights of that kind, the common law would redress. They are 
prospective: rights—those that the husband expects to enjoy 
upon the contemplated marriage by the law of the land. A 
husband, being bound to pay his wife’s debts and to maintain 
her during coverture, and being chargeable by the law with the 
support of the issue of the marriage, and bound by the ties of 
natural affection also to make provision for the issue, it is in 
the nature of things, as a matter of common discretion, that a 
woman’s apparent property should enter materially, if not 
essentially, into his inducements for contracting the marriage, 
and incurring those onerous obligations. It is also to be 
assumed by a man proposing this relation:to a woman, that 
she too has a view to their means of livelihood after marriage, 
_and feels an interest in the provision that, between their joint 
stocks, can be made for a family. Every woman therefore 
must suppose that the man, who is about to marry her, expects - 
she will not put away her fortune, at least the visible part of 
it, and thereby diminish his ability to discharge his duties and 
legal obligations to herself, her creditors, and her future family. 
And if she, after allowing him to form such expectations, delib- 
erately defeats them by a conveyance of her property, and 
draws him into marriage by a deception on that point, it would 
seem that it could be nothing less than a fraud on the husband. 
He is disappointed of what the law promised him, and of what 
she held out to him, he would get. In such case it may be 
well argued, that a concealment of the conveyance would 
amount to a fraud, upon the principle of suppressio vert being 
in bad faith, when a person, towards whom it is practised, has 
an interest In knowing the truth, and has no ground to suspect 
anything that has not been avowed. A very respectable writer, 
Mr. Roper, Husband and Wife, 1 Vol., 168, entertains the 

opinion that any disposition by the wife, made after 
(496) the courtship began, without the intered husband’s 
: knowledge and concurrence, is within the mischief and 
principle laid down by the courts. And Lord Thurlow uses 
this language: “If a woman, during thé course of a treaty of 
marriage, make, wethout notice to the intended husband, a con- 
veyance of any part of her property, I should set it aside, 
though good prima facie, because affected with that fraud.” 
That was said, too, on a rehearing of the case, which had been 
before heard before Judge Buller, who had said, that “fraud,” 
as applied to eases of this nature, is falsely holding out an 
estate to be unfettered, and that the intended husband will, as — 
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such, be entitled to it, when in fact it is disposed of from him; 
but I do not think there is any case which says, that such a 
conveyance shall be void, merely because the wife did not dis- 
close it to the husband.” Concluding with saying, “therefore, 
it is necessary to show other facts, and that the husband: is 
actually deceived and misled.” It seems also very clear, that 
in the modern case of St. George v. Wake, 1 Coop. Sel. Ca., 
129, Lord Brougham leans to the opinion expressed by Mr. Jus- 
tice Buller, though that case did not require him so to hold. 
On the other hand, Lord Thurlow again said in Ball v. Mont- 
gomery, 2 Ves. Jr., 194, that he “would set aside a deed, as in 
fraud of the marriage, if concealed from the intended husband; 
for if a woman, previously to marriage, conveys her property 
without the privity of the intended husband, it will be a fraud.” 
And the case of Goddard v, Snow, 1 Russell, 485, decides, that 
when a woman assigned a sum of money, which the intended 
- husband did not know she was entitled to, and concealed from 
him both her right to the money and her settlement of it, the 
deed was void. It appears, therefore, that it 1s a point yet, 
open, and on which respectable opinions are much divided, 
whether concealment by the wife, merely, where there is no 
active expedient adopted to keep the intended husband in igno- 
rance, and where he makes no inquiry, is per se, a fraud. We 
do not purpose to give any judgment of this Court on it, 

because we do not think the present case requires us to (497) 
do so, and we think it safest not to go out of the case 

into a field of doubtful disputation. We may say this, how- 
ever, because, though not essential to the decision, it has some 
bearing on it. That much, we should suppose, might depend, 
among other things, upon the species of property, as being vis- 
ible, or not, such as debts, money or stocks, and, if the former, 
whether it was in the actual possession of the woman, since the 
possession of tangible property is in itself a sign held out of 
ownership, and, if continued up to the time of the marriage, is 
calculated in the nature of a false token to deceive and mislead. 
The effect of concealment may, moreover, be allowed to be more 
stringent in this country than in England; because there it is 
the general habit of society to have settlements on marriages, 
In which professional persons are employed; and that almost 
necessarily leads to inquiries into the particulars of the for- 
tunes on both sides, and each one, therefore, is to be presumed 
to have no other expectation, than what is secured in the settle- 
ment. But here settlements are very rare, and never are made 
by persons in the condition of life of the parties here; because 
our people look to the law as establishing their relative rights 
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and duties upon.a proper basis, and do not therefore make those 
minute inquiries, which would be necessary to the framing of a 
settlement, but the intended husband expects to get all the wife 
has—that is, that she will let him get by the marriage all she 
would keep for herself and within her own power, if she had 
not contracted the marriage. 

But we have said; that it does not seem to us necessary to 
determine whether concealment by itself amounts to fraud in 
cases of this kind. We say so, because we think, in the case 
before us, there is much more than concealment; that the 
plaintiff was actually deceived and misled as to the wife’s cir- 
cumstances, and her right to the negroes in question, by a set 
contrivance and agreed purpose between her and her son. It 
was essayed in the argument to make out, that the witness, Mr. 
Curry, proved that the conveyance was communicated to the 

plaintiff before the marriage, because the plaintiff said 
(498) “Yes I did,” in reply to the observation of the witness, © 

“that surely he did not know that the negroes belonged 
to Squire Simmons, before he married, because be could not 
have married for love.” But it is obvious that the remark of 
the witness embraced two distinct points; that of the plaintiff’s 
knowledge of the state of the title, and that of his motive for 
marrying; and it does not follow that the plaintiff meant to 
affirm both of them. Indeed, the whole reply of the plaintiff 
shows that he was confining himself to the latter, and meant 
by “Yes I did,” to say, that he did marry for love; for he adds, 
“she was a pretty likely woman, and I thought we could do well 
together.” But a clear refutation of the argument, resting as 
it does upon an ambiguous phrase of the witness, is the abso- 
lute silence of the answer upon the point. It is no where pre- 
tended in it that the plaintiff was, in the remotest degree, privy 
to the conveyance. So far from it, the answer clearly implies 
the contrary, for it says, that the plaintiff’s motive for the 
marriage was the base one of getting the negroes, at the 
expense of sacrificing himself in a match with an old woman, 
for whom he had no affection. And it further says, that one 
reason why the defendant did not register his deeds was, that 
he did not wish the plaintiff to know of their existence, for 
fear he would ill-treat his mother. Besides, the subscribing 
witness and the son-in-law, Hunt, both say that the deeds were 


kept secret until their registration. There is no doubt, there- — 


fore, that the plaintiff was in entire ignorance upon this point 
at the time of his marriage. He so avers in the bill; and, 
although he can not give direct evidence of the truth of a nega- 
tive averment as to his own information, yet these are the cir- 
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cumstances he lays before us, and the inability of the defendant 
to state on his oath even a belief on the point, much less to 
give proof of a communication to, or suspicion by the plaintiff, 
that his wife, who was continuing in possession of them, had 
conveyed away the slaves. What opportunity had he to know 
it? The deed was made on one day, and the marriage took 
place the next; and the plaintiff did not see his intended 
wife until he went to be married in company with a (499). 
witness, who has been examined in the cause, and from 

whom not even an inquiry is made on the subject, though he 
must have heard of these deeds, if the plaintiff did, at that 
time. Then, if the plaintiff was kept in ignorance, was he 
purposely kept in ignorance, that in that state he might go on 
and consummate a marriage, which the woman believed he 
would not contract if he should be informed of the conveyance? 
Was that her motive for her conduct, in order that the plaintiff 
might, under a deception, enter into the marriage? Who can 
doubt it? Although the plaintiff may have married without 
affection, and for the base motive of lucre alone, and his subse- 
quent conduct speaks favorably for him in that respect, yet we 
are obliged to believe that he would not have proceeded in the 
marriage if he had been told what was industriously withheld 
fram him on this subject. His opinion of his intended wife’s 
feelings towards him would have so changed, and the gross: 
imprudence of contracting a marriage, when he had nothing 
but a trade, and she had conveyed all her property of any 
value, would have presented itself in so glaring a light that he 
must not only have hesitated, but stopped short. That the 
other parties must have been aware of; and they acted, there- 
fore, in a way effectually to deceive him. The conveyance was 
executed the day before, lest, if sooner done, it might get wind. 
It was prepared by we know not whom, and executed in the 
presence of a single witness, and he illiterate; and, moreover, 
in order to prevent him from acting the part of an honest 
neighbor by the plaintiff, that witness is particularly charged 
not to disclose it, “to keep it secret for awhile.” It is said, 
indeed, that a different reason was given for wishing nothing 
to be said of the deeds—namely, that it might be kept from 
the ears of Hunt, a brother-in-law of the defendant, and not 
friendly with him. But that is a shallow pretense; for what 
difference could it make to Hunt, whether his wife was cut 
off by a deed, made to her brother on one day,.or by her mother’s 
marriage with the plaintiff, which was to take place on the 
next dav? The time when these deeds were made proves 

conclusively that they were made with a direct view to (500) 
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the approaehing marriage; and the circumstances that they 
include all or nearly all of the property the woman owned, 
shows that they were made, not bona fide to advance a child, 
but to defeat both the marital rights and the actual expecta- 
tions of the intended husband; expectations, raised, upon the 
possession and enjoyment of the slaves by the wife, as well as 
upon the common course of women in similar situations, and 
defeated, nob merely by the concealment of the parties, but by 
their taking means to engage another person to unite in keep- 
ing the plaintiff in ignorance. We think such a case clearly 
within the rule, as most strongly expressed by Mr. Justice 
Butler. There are other facts besides concealment barely. The 
husband has been actually deceived. 

It has not been contended that a knowledge by the husband, 
after the marriage, can purge the fraud and set up the deeds; 
for clearly it could not. A knowledge shown clearly to exist 
after the marriage, and acquiescence in anything done under 
the deeds, would “be evidence to show a communication before 
marriage. That is all the effect it could have. But there is 
nothing of that kind here. Mr. Curry and Hicks state circum- 
stances, from which we may infer, that the plaintiff had heard, 
after he married, of some sort ‘of claim of the defendant ; but 
we have no distinct information on the ‘subject, and it is more 
than probable that all he went on was what his wife told him 
(as mentioned in the answer), when he would threaten to sell 
some of the negroes. That, it seems, was within two or three 
years after the marriage; but it was not calculated to make any 
impression on the plaintiff, when he discovered that the son, to 
whom the wife said the negroes belonged, did not claim them, 
but the plaintiff himself kept them; and Parker states, that he 
never made known the deeds to the son and his bailment to his ,. 
mother, until 1828. 

The marriage, though not - very fit in point of equality of 
age, does not appear to have been so unequal as to give a 
character of baseness to the plaintiff’s motives; and there is 
no evidence of his resorting to any deception or unfair means 

of gaining the consent of the other party. It is true, 

(501) also, that the plaintiff did not settle anything on the 
woman, nor bring an accession to the common stock; 
and, therefore, she might have reserved some reasonable share 
of a considerable estate to her own use, or give it bona fide to 
a child. But it can not justify such reservation and gift of all 
the little she had. as this party virtually did, leaving to the 
husband only the burden of raising young negroes for the son. 
. There is nothing whatever on which we idea, that the plain- 
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tiff at any time abandoned his claim, can rest; for he has, 
though sometimes in a wrong direction; been in hot pursuit of 
the slaves, ever since the defendant took possession. For the 
same reason the statutes of limitation do not affect the case, 
even i fthey apply to it. As to the short intervals between the 
burning of the court-house and the filing of this bill, nothing 
can be made of it by the defendants; for there was no decree 
in the former suit, and it may, indeed, be considered, to this 
purpose, as pending now, and that the present pleadings, made 
necessary by accident, are but substitutes for those consumed. 
The deeds to the defendant, Simmons, must therefore be 
declared fraudulent, and the plaintiff entitled to the slaves con- 
veyed in them and their subsequent increase; and the defend- 
ants be decreed to deliver to the plaintiff the slaves mentioned 


in the pleadings, and such others as may have been born, as are 


in their possession, respectively, and to account for the hires 
and profits, and pay the costs of this suit. The defendant, 


Mr. Graham, having come in under the other defendant, as he 


did, must, of course, abide by his fate. 
Per CurRIAM. DECREED ACCORDINGLY. 


Cited: Tisdale v. Batley, 41 N. C., 360; Long v. Wright, 
48 N. C., 292; Bank v. Spurling, 52 N. C., 402; Laylor v. 
Dawson, 56 N. C., 98; Spencer v. Spencer, Ib., 406; Ferebee 
v. Pritchard, 112 N. C., 86. | 


~ (502) 
WILLIAM D. JONES v. CHARLES HAYS et al, 


1A defendant can not be examined as a witness in a cause without the 
previous order of the Court. 


2. Where a guardian gives several successive bonds for the faithful dis- 
charge of his trust, the sureties on each bond stand in the relation 
of co-sureties to the sureties on every other bond; the only qualifica- 
tion to the rule being, that the sureties are bound to contribution 
only according to the amount of the penalty of the bond in which 
each class is bound. : 


Cause transmitted from the Court of Equity of Buncomszs, 


‘at Fall Term, 1844 


The bill was filed in April, 1837, against William Hawkins, 
Charles Hays, and Mallory B. Paton, and the case is as fol- 
lows: In 1827 William Hawkins was appointed the guardian 
of Benjamin Hawkins, an infant; and gave a bond in the sum 
of $3,000, with Charles Hays as his surety. In 1831 the guar- 
dian renewed his bond in the penalty of $1,000 with the plain- 
tiff, William D. Jones, as his surety. In 1834 Hawkins was 
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removed from the guardianship, and the defendant, Patton, was 
appointed in his stead. Hawkins was then insolvent, and, at 
their request, he conveyed to Hays and Jones a tract of land 
in October, 1834, by.a deed absolute upon its face, and ex- 
pressed to be in consideration of the price of $300, but (as 
admitted by all parties) as a security to them or ‘either of 
them against loss by their having been his sureties. - 

Soon after his appointment, Patton instituted a suit on the 
bond given by W. Hawkins and Jones, and reference was made 
in it to audit the guardian’s accounts and report the balance. 
It was found that the sum due to the ward was $1,121.20, 
which exceeded the penalty of the bond then sued on by the 
sum of $121.20. Expecting such a result, Patton had before 
sued out a writ on the bond given by Hawkins and Hays, for 

the purpose of recovering that excess of $121.20. Hays, 
(503) as well as Jones and Patton, was present when the 

auditor ascertained the sum due, and then insisted that 
he was not lable for the excess aforesaid, or for anything 
whatever, upon the ground that he had been discharged by the 
renewal of the guardian’s bond; and upon being told by Patton 
that he should hold him responsible, and had ordered a suit 
against him, he told Patton that he need not sue him for that, 
he would consult counsel, and if he should be advised that he 
was hable for the excess of $121.20, he would pay it without 
sult. Afterwards, Hawkins discharged that sum of $121.20, 
by assigning to Patton a bond which had been given for rent 
of the ward’s land, and which he had on hand; and the suit - 
against Havs was discontinued. Im the suit brought against 
Hawkins and Jones, however, there was a report and a judg- 
ment thereon for the penalty of $1,000, by confession. 

The bill charges that the default of W. Hawkins occurred 
chiefly before the plaintiff became his surety, and while Hays 
was bound for him; and that he discovered that such was the. 
fact in the taking of the accounts before the commissioner, and 
there insisted that he was not liable for the devastavit before 
his time, but that Hays was, or, at all events, that Hays and 
he were responsible as sureties for the whole; and that he 
informed both Patton and Hays that he would resist the re-| 
covery against him alone, except for such sum or a due pro- 
portion as he might be legally and equitably hable for. And 
the bill further states that Hays then proposed that the plain- 
tiff should allow the judgment to be entered for the sum due 
the ward, as far as the penalty of the bond would cover it, and 
that if he, Hays, was lable for any part of it, he would pay it, 
and that it should be referred to two respectable counsel to_ 
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determine the question of his liability, and of the extent of it. 
And that Patton joined Hays in urging the adoption of that 
course; and that the plaintiff, induced thereby, suffered the 
judgment to be taken against him. 

The bill then states that Hays has refused to agree to any 
reference to counsel or to pay any part of the debt, and that 
the plaintiff has been compelled to pay, and has paid, 
the whole debt, except the sum of $377—for which latter (504) 
sum, he gave his bond to Patton, who recovered judgment 
thereon, and threatens to raise the money on execution. , 

The prayer is, that the necessary accounts may be taken in 
order to ascertain the several periods of the principal’s devasta- 
vits, and that Hays may be decreed to make good those of his 
own time, or the liabilities of the respective sureties may be 
declared according to equity, and Hays decreed to reimburse 
the plaintiff as may be found right, and that in the meantime 
Patton may be enjoined from proceeding at law. 

The answer of Hays denies.all knowledge of a default by 
Hawkins before the plaintiff became his surety, and states his 
belief that the whole occurred afterwards. Thereupon he 
insists that he is not liable for any part of the deficiency, at 
least, within the penalty of the new bond. He denies any pro- 
posal or agreement between him and the plaintiff, of the nature 
stated in the bill, for a reference to counsel to determine the 
question of his liability to the plaintiff, or for any part of the 
sum of $1,000; and states that his only agreement was with 
Patton in respect of the excess of $121.20, and that only, and 
avers that, as to all besides this last sum, he positively denied 
his hability to any person, or in any form. a 

The answer further states that, afterwards, the plaintiff came 
to a settlement with Hawkins, upon the footing that the plain- 
tiff was solely liable as his surety, and therein took the mort- 
gaged land as an absolute purchase at the sum of $700; and 
that for a balance then found due, of something more than 
$400, the plaintiff took the note of. Hawkins payable to himself, 
and made Hawkins .a promise not to sue him within five years, 
and to allow him to remove from the state. Hawkin’s insolv- 
ency is admitted. 3 | | | 

Hawkins’ atiswer admits his default as found by the commis- 
sioner, and says that it all occurred after he gave his last bond, 
when, by misfortunes, he became insolvent. He admits that the 
plaintiff has satisfied the judgment by payments, and by giving 

his bond to the ward after he came of age. And he 
(505) states that he transferred to the plaintiff a bond for 
' -- $185, as a payment to him, and also conveyed to him 
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the land absolutely at $700, and that he and the plaintiff then 
‘ came to a settlement, and he gave the plaintiff his note for a 
balance due to him, exceeding $400 a little, which the plaintiff 
_ still held and had sued on. 

Patton’s answer denies all collusion with Hays, and all knowl- 
edge of any agreement of Hays to pay any part of the debt, 
or to refer the question of counsel, and denies also any per- 
- suasion of the plaintiff on his part to suffer judgment to go 

against him. He says Hays denied his liability altogether. 
He further states, that at the time of taking the accounts, the 
ward, B. F. Hawkins, was nearly of age, and was present and 
allowed by this defendant to act for himself in the premises; 
that, after the sum due was ascertained, the plaintiff requested 
indulgence, and the young man, B. F. Hawkins, replied that 
he should want a small. part of the money upon coming of. 
age, but that he would not need the residue, and that if the 
plaintiff would then give him a new bond with sureties, he. 
would indulge until he should need the money; that the judg- 
ment was taken on the report, because every one believed the 
_ plaintiff liable for it;-and that, within a few weeks, the ward 
came of age, and the plaintiff made the required payment to 
the ward, and then gave a new bond with surety to B. F. Haw- 
kins himself for about $800; and that, on that bond, said 
Hawkins has recovered judgment by confession, and received 
a payment of about $500 from the plaintiff; and that he, 
Patton, has no interest in the matter, but has long ago settled | 
with his former ward, and that the balance is due from the 
plaintiff on the judgment in the name of B. F. Hawkins, ren- 
dered on the bond given to the said Hawkins himself. 

- Upon the coming in of the answer of Patton, the injunction | 

was dissolved, which had been granted on the bill. Repli-. 
cation was taken to the answers, and the parties proceeded to 

take testimony, and the cause was transferred to this Court 
' for hearing. | | 


(506) No counsel for the plaintiff. 
- Francis for the defendants. 


Rurrin, C. J. The bill must, of course, be dismissed with 
costs as to the defendant, Patton, who has no interest, real or 
ee in the judgment, and against whom nothing has been 
proved. | | 3 

The other two defendants, Hawkins and Hays, allege as one 
point of defense, that the plaintiff, after discharging the judg- 
ment against Hawkins and himself, came to an account with 
Hawkins and took from him a note in satisfaction of the 
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balance due to him; and, therefore, they insist that the present 
sult can not be sustained, not against Hawkins, because from 
him the plaintiff has taken a new and substantive legal se- 
curity in satisfaction of the former demand, and not against 
Hays, because the plaintiff has given up his remedy against 
the principal, and thereby discharged the surety. 

How far the taking of a promissory note from the principal 
might operate as a satisfaction of the previous debt of the 
principal or discharge a co-surety, if agreed to be a satisfac- 
tion, we need not decide, for although the question is raised 
in the answers, the defendants have failed to establish the fact 
by evidence. Two depositions have been taken in reference 
to this part of the case. The one is.that of William Hawkins 
himself. But he is competent to prove a fact, which, if it 
operate at all, must operate to his own discharge in this suit, 
as well as that of the other defendant. Besides, there was no 
order for his examination; and without that, a party can not 
be a witness for another. Lewis ». Owen, 16 N. C., 290; Bell 
uv. Jasper, 37 N. C., 597. The other witness is G. W. Candler, 
who states that Jones and Hawkins made a settlement, shortly 
before this suit was brought, in relation to the matter in which 
the former was surety for the latter’s guardianship; and that 
he, the witness, thinks that in the settlement Hawkins gave 
Jones a note for the balance between them, and that receipts 
were passed between them; but that he can not recollect the 
amount of the note, and he does not know the nature of the 
receipts given. He states that it was his understanding 
of the settlement that Jones was to have Hawkins land, (507) 
but at whgt value he is unable to fix; and that Jones’ 
claimed that he had before purchased it at a sale made for 
other debts, but at what price the witness does not know. No 
order has been moved on the plaintiff to bring in the note or 
receipts alleged to have been given to him, nor any notice to 
him to produce them before the witness; and the defendants 
have declined or omitted to offer the receipts given by Jones. 
to Hawkins, as pretended by them. It would be exceedingly 
loose to proceed on evidence of the uncertain character of this 
witness’ testimony, in respect to the contents of written instru- 
ments, some of which are in the possession of the defendants 


themselves, or one of them, and the others accessible to them 


by proper means. It may be, that, in the very receipts given 
by the plaintiff to Hawkins, it is expressed, that the note of 
the latter was intended as an adjustment of the accounts and ~ 
striking a balance, and was not taken in satisfaction of the 
precedent debt; and that supposition is. the less puprOnee: 
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as the present suit was brought almost immediately afterwards. 
Certainly, if it should appear hereafter, that the plaintiff 
actually holds the note of Hawkins in the premises, and should 
entitle himself to a decree against Hays as a co-surety, Hays 
would be entitled to participate in the benefit of that security. 
But at present, as a bar to the bill, the defendants have failed to 
establish by proper proof that the plaintiff took Hawkins’ note 
in satisfaction, and not as a collateral security for the benefit 
of himself and his co-surety equally, or, indeed, that he took 
the note at all; and, therefore, the plaintifi’s case depends upon 
his original equity. | 
As far as the plaintiff rests his equity on the special agree- 
ment of Hays to assume the default of the guardian in his 
time, or any aliquot part of the deficit, or to refer it to counsel 
to adjust the respective liabilities of the parties, the plaintiff 
must fail, as the whole allegation is denied in the answer, and 
there is no evidence to overrule the denial. 
We hold, however, that independent of any agreement upon 
the subject, the plaintiff and the defendant Hays stand in the 
relation of co-sureties for Hawkins, and lable to con- 
(508) tribute to each other for any sums paid by one of them 
on account of defaults of the guardian, no matter when 
such defaults oceurred, whether wholly before Jones became 
the surety, or after that event. The office of guardian is not 
for a definite period of three years, or temporary at all, that 
is to say, within the nonage of the ward. The act of assembly, 
Rev. St., Ch. 54, in the first section, authorizes a father to 
appoint a guardian for his child, for such time as he or they 
shall remain under 21 years of age, or for any lessgtime. The 
second section confers on the courts of law the power to ap- 
point guardians, where the father has not, and requires them 
to take good security from the guardian “for the estate of the 
orphan by them committed.” Under the Act of 1762, the 
guardian was only required to give bond once for all, at his 
appointment, unless under the power thereby specially con- 
ferred, to make rules from time to time for the better ordering 
and securing the orphan’s estate, the Court should require the 
guardian to give other and further security, or, unless at the 
instance of the sureties of a guardian, the Court should com- 
pel him to give sufficient other or counter security, or appoint 
some other guardian. Jt was, therefore, in its creation, one 
office for the whole minority of the ward, unless it was ex- 
pressly for a shorter period, or unless subsequently shortened 
by an order of removal. The sureties, given at first, continued 
through the term, and could be relieved only by the removal 
of the guardian, or getting counter securities from him, by 
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way of nee But very steer the sureties became insolv- 
ent, and therefore, had no interest in the conduct of their 
principal, and took no steps against him, though he was wast- 
ing the estate and becoming insolvent. To correct this evil 
and protect the interest of wards, the act was passed in 1820, 
“further pointing out the Guty of guardians,” which makes it 
the duty of guardians to “renew their bonds every three years 
during their continuance of the guardianship,” and making it 
the duty of the courts to remove from office such guardian as 
may fail so to do, and appoint a successor to him. The case 
of guardian and of his successive bonds, is therefore 
precisely hike that of clerks and their bonds, as to which’ (509) 
it has been held, that the office was not annual, though 
the bond be given annually, but that all the bonds, given 
through the several years for which the office continues, are 
cumulative securities for the performance of the duties of the 
office, and particularly for the payment of money received at 
_ any time before or after the giving a new bond. Oates v. 
Bryan, 14 N. ©., 451. This is expressly the doctrine laid 
down as to guardian bonds in Bell v. Jasper, 87 N. ©., 597. 
That case came first before the Court in the name of Foye v. 
Bell, 18 N. C., 475, in which he held that the first sureties 
were liable to the ward, although, as between the different 
sets of securities, the latter might be bound to contribute to 
exonerate the former. Whether the one set would be so bound 
to the other, was not then to be determined. But Bell was 
compelled to pay the recovery against him at law, and then 
filed his bill against his co-sureties in the bond, to which he 
was a party, and also against the posterior sureties in the 
second bond, for contribution ; and by the whole court it was | 
held that all the bonds were but securities for the same thing, 
and, therefore, that there must be a contribution between the 
different sureties. Each was held bound for the entire guardian- 
ship; the only difference between them being (upon the au- 
thority of Deering v. Winchelsea, 1 Cox, 318) that the Ha- 
bility of each was not equal, but in proportion to the penalties 
of the several bonds, in which the respective sureties bound - 
themselves. Consequently, in this case, the sum for which the 
defendant Hays is lable, when compared to that the plaintiff 
ought to pay off the deficit of the insolvent principal, is as 
$3,000 is to $1,000, and so it must be declared. And it must 
be referred to the master to inquire what sum the plaintiff has 
been compelled to pay as surety for William. Hawkins in the 
premises, and what payments on account thereof he has re- 
ceived from Hawkins, what.balance is due to the plaintiff in 
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respect thereof, and how the same is secured. And the master 
will also inquire, whether Hawkins continues to be insolvent, 
or is able to pay the balance that may be found to be due to 

the plaintiff, or any part of it, and how much, and 
(510) where he resides. 


“Per CurIAM. ORDERED ACCORDINGLY. 


Cited: Jones v. Blanton, 41 N. C., 120; Hughes v. Boone, 
81 N. C., 207; Bright v. Lennon, 838 N. C., 187; Dudley v. 
Bland, Ib., 224; Pickens v. Miller, Ib., 547; Machine Co. v. 
Seago,.128 N. C., 161. 


JOHN FISHEL et al. v. GEORGE HAGE, 


Where a testator in his will, after giving some small legacies, gave to 
his wife “all his estate, be it real, personal, or perishable,” and by a 
codicil devised to his wife a leasehold estate in the town of Salem, 
for his wife “to inherit and keep in possession during her life, and to 
dispose of as she pleases, under the rules and regulations of the 
town of Salem”: Held, that, whatever might be the effect of the 
provisions of the codicil, if it stood alone, yet even if that did not. 
give the wife the absolute interest in the leasehold estate, as the 
estate would then remain undisposed of, after the death of the wife, 
she would be entitled to it. under the general residuary clause of the 
will. | | 


Cause transferred from the Court of Equity of Davinson, 
at Spring Term, 1845, by consent of the parties. 

The following facts appeared in the case: — 

John Adam Fishel made his will-on 7 October, 1839, and 
therein bequeathed to certain of his brothers, sisters, nephews 
and nieces, legacies of one dollar each. Then came the follow- 
ing clause: “I give to my wife Catherine, all my estate, be 
it real, personal, or perishable, which I will have belonging to 
me at the time of my decease, including all notes, bonds, 
tenements, negroes, book debts and demands, and all moneys 
and property of every kind and description, to have and to 
hold the same and every particle thereof to her sole use forever, 
after payment of my funeral expenses, debts and legacies.” 
The testator afterwards executed a codicil dated the 2 June, 

1841, which is expressed in the following words: “Since 
(511) I made this my will, some change in my property has 
taken place, to wit: I have exchanged my plantation 
for a house and lot in Salem, which I wish my beloved wife 
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to inherit, and keep in possession during her life, and to dis- 
pose of as she pleases, under the rules and regulations of the 
town of Salem.” 

The defendant is the testator’s executor, who proved the 
will upon the death of the testator, in the latter end of 1843. 
The house and lot in Salem are stated in the pleadings, and 
an agreement of the parties filed in the cause, to have belonged 
to Wilham Henry Van Vleck in fee, and that the testator 
agreed with him for a lease of the premises from year to year, 
as long as the parties should agree at the yearly rent of seventy- 
five cents, with the following terms and conditions: That the 
lease should be forfeited, if the rent should remain unpaid for 
forty days after it shall ‘fall due; or if the lessee should mort- 
gage or dispose of the premises to any person who is not 
accepted by the lessor; or if the lessee erect any building 
thereon against the will of the lessor; or if he should purchase, 
hire, board, or retain any person with him, or in his service, 
contrary to the will of the lessor, and the lessor covenanted, 
that in case the lease should become forfeited or otherwise 
determined, he would pay the value of such improvements as 
the lessee might have erected on the premises, and if the parties 
could not agree as to the value, that it should be ascertained 
by arbitration. It is stated that those are the terms on which 
all the houses and lots in Salem are occupied; and that it is 
the custom, when a lessee dies, for his executor to sell the lease 
to some one accountable to the proprietor, and to account for 
the proceeds as assets. 

Upon the death of the testator, the defendant assented to 
the: legacy to the widow, and she thereunder kept possession 
of the premises until her death, which happened in the early 
part of 1844, when, she having died intestate, the defendant 
also administered on her estate, and sold the premises by the — 
consent of Mr. Van Vleck, for the sum of $412, which he claims 
as assets of the widow. 

The bill was filed in March, 1844, by the several 
persons to whom the legacies of one dollar were be: (512) | 
queathed, and who are also the next of kin of the testa- 
tor, and claims payment of the said legacies, and also the 
proceeds of the sale of the said leasehold premises as belong- 
ing to the estate of the testator, and undisposed of after the — 
death of the widow. 3 


Clemmons for the plaintiffs. 
Shober for the defendant. 


Rurrin, C. J. We need not advert to the terms in which 
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the leasehold is given to the wife in the codicil, for if it be 
admitted that she had thereby only a life-estate, with a general 
power of appointment, which failed because she did not choose 
to execute it, yet the plaintiffs have no right to the premises, 
as the next of kin, but they vested in the wife by reason of 
the universal gift 1 in the will, This property was but a chattel, 
and therefore passed by the will, though acquired afterwards, 
and although 1t may have turned out, in the event that has 
happened, that it is not well disposed of in the codicil, yet it 
is by the will itself, as such is the settled operation of a 
general residuary clause. In this will, the gifts to the wife 
are as universal and unlimited as possible. As respects, there- 
fore, those premises, the bill must be dismissed, and as that 
is the only real subject of controversy, it must be dismissed 
with costs. We presume the small pecuniary legacies to the 
several plaintiffs will be paid on application. If not, they may 
move for a reference to take an account of the estate, so as to 
shew assets for their satisfaction. 


Per. CurraM, | DECREED secsRpErers: 


(513) 
WILLIAM W. DANIEL v. ANDREW a et al. 


1. Where A BCD E and F were sureties on an simintatation bond, and 
judgment was recovered at law against them and their principal, 
aid A and B had the judgment assigned for their benefit; and then 
the principal and the other sureties filed an injunction, which was 
dissolved and judgment rendered in the court of equity against all 
the plaintiffs in the injunction bond and their sureties: Held, that 
A and B, the sureties who-did not join in the bill for an injunction, 
were not bound to contribution to the other sureties, parties to the 
injunction bill, though A and B were original sureties for the debt; 
because, the principal having joined in the injunction s suit, the 
others who were united with him were his sureties in that suit, to 

the exclusion of A and B. 


2. Where A, being the principal in a bond, gave a deed in trust, one of the 

| provisions of which was that the trustee should “save harmless B,” 
who was his surety in the bond, and another that the trustee, “when- 
ever required by the creditors of A or by any surety who may 
be threatened with loss by reason of his suretyship, shall proceed to 
sell sufficient property to answer the ends of this deed in trust’: 
Held, that the trustee was not bound to wait until the surety was 
actually damnified, by having been compelled to pay the money, 
but that it was the duty of the trustee to relieve him from his 
responsibility whenever he had the funds in hand for that purpose. 


This was a bill for a perpetual injunction. The Court of 
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_ Equity of Hazrrax, in which the bill was pending, at Spring 
_ Term, 1845, his Honor, Judge Dick presiding, ordered the in- 
junction to be dissolved, and from this order, by leave of the 
Court, the plaintiff appealed. At the same term by consent of 
the parties, the whole case was set for hearing upon the bill, 
answers and exhibits, and transmitted to the Supreme Court. 

The following facts appeared in the case: 

James Halliday died intestate, and his widow Anne adminis- 
tered on his estate, and gave bond in the sum of $100,000, with 
Andrew Joyner, Michael Ferrall, Redding J. Hawkins, Robert 
C. Bond, James Simmons, Joseph L. Simmons, John G. Pur- 
nell, George W. Gary, and James Frazier, her sureties. After- 
wards, the said Hawkins and Mrs. Halliday inter- 
married, and he wasted a very considerable part of the (514) 
estate. Edward Hall, a creditor of the intestate, brought 
suit on the administration bond against Hawkins and his wife, 
and against the sureties and in May, 1848, recovered a judg- 
ment thereon for $6,649, with interest and costs, as the dam- 
ages for the breach of the bond. In October, 1843, a bill was 
filed in the court of equity against Hall, and Joyner, and 
Ferrall, by Hawkins and his wife, and the other six sureties, 
on the administration bond, alleging that Joyner and Ferrall 
had procured an assignment of the said judgment to some person 
in trust for them, and that they were the equitable owners of 
it, and that they caused Redding J. Hawkins to be arrested 
on a capias ad satisfaciendum issued on the said judgment, 
and had then discharged him from arrest, whereby the said 
judgment had been satisfied in law. For that and other reasons 
therein set forth, it prayed an injunction against further pro- 
ceeding at law on the judgment by Hall or by Joyner and 
Ferrall, and the injunction was accordingly granted. An in- 
junction bond was then entered into by Hawkins, Bond, James 
Simmons, Joseph L. Simmons, Purnell, Gary and Frazier, as 
principals, and by William W. Daniel, the present plaintiff, 
and one Nathaniel Edwards, as their sureties. The injunction 
was subsequently dissolved, and judgment rendered thereon for 
the amount of the recovery at law, and the interest and costs — 
in equity. Joyner and Ferrall sued out in the name of Hall a 
fiert facias from the court of equity, which was levied on the 
property of George W. Gary, sufficient to satisfy the debt, but 
the sheriff left it in Gary’s possession and did not sell it. Gary 
then filed a bill against Joyner and Ferrall, and obtained the 
usual preliminary injunction against raising a larger sum out | 
of his property on the judgment than $1,050; and then Joyner 
and Ferrall directed the sheriff to levy the residue of the debt 
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on an alias fiert facias from the property of the plaintiff, 
Daniel. Edwards, the co-surety with the plaintiff, had become | 
insolvent and left the State. Hawkins and Frazier were in- 
solvent and possessed no property, and Purnell had also left 
the State, and had no. property here. Before he went 
(515) away, however, he deposited in October, 1844, with Joy- 
ner, as a security for his proportion of the. said debt, a 
bond on some other. person for $1,319.12, on which the sum 
of $800 was collected, 21 October 1844. In February, 1844, 
both James and Joseph L. Simmons became insolvent, and 
made assignments to Mark H. Pettway of considerable property 
in trust to sell, and among other things, “to save harmless Wil- 
liam W. Daniel and Nathaniel Edwards, sureties for the said 
Joseph L. and others, in an injunction bond in the suit of equity 
in Halifax, R. J. Hawkins and others, against Edward Hall and 
others.” The deed in another part of it is thus expressed: 
“And in order to accomplish the objects of this conveyance, 
the said Mark.H. Pettway shall, whenever required by any 
of the creditors of the said H. or by any of the sureties, who 
may be threatened with loss by reason of his suretyship, pro- 
ceed to sell sufficient property to answer the ends of this deed 
of trust.” Pettway sold all the estates conveyed to him, and 
the proceeds are insufficient to pay the debts. The present » 
plaintiff:applied to him to pay to his relief on the execution now 
served on the plaintiff property, the parts of the Messrs. Sim- 
mons as sureties, or such proportion thereof as this debt is 
entitled to, respect being had to the other debts secured by the 
deeds. But Pettway declined applying anything, as the other 
_ creditors secured in the deed insisted, that the trust was not 
to secure this debt, but specially to save the plaintiff harmless, 
and that no part of the fund was applicable to that purpose 
until the plaintiff'shall have suffered, and that he will not suffer 
at all, inasmuch as Gary is also bound to indemnify him, and 
he is able to do so. | 3 | 
Joyner, Simmons, and the other sureties in the administra- 
tion bond, filed a bill in the court of equity against Hawkins 
and his wife, in which there was a decree that the defendant 
should bring into court a number of bonds and securities for 
money belonging to the estate of the intestate Halliday, amount- 
ing to about $14,000, and they were placed in the hands of 
Joyner as a receiver, to be collected and applied in the pay- 
| ment of the debts, and in due course of administration. 
(516) The present bill was filed against Pettway, Joyner, 
Ferrall, Bond and Gary, 5 April, 1845, and besides set- — 
ting forth the matters before stated,-charges that Robert C. 
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Bond had assigned to Joyner a bond of the Raleigh and Gaston 
Railroad Company for $1,000, as a pledge for the security for 
his part of this judgment. 

And the bill insists that Joyner and Ferrall are bound to 
contribute their equal share of the recovery by Hall, now 
belonging to them, with the other solvent sureties, after apply- 
ing thereto such part of the effects now in the hands of Joyner, 
as receiver, as 1s properly applicable to the same. 

The prayer is, that the necessary accounts may be taken in 
order to ascertain the funds in Joyner’s hands as a receiver, 
and the proportion thereof that ought to be applied to this debt, 
and that such application may be decreed; that the sums for 
which each of the sureties for Mrs. Halliday’s administration . 
(including Joyner and Ferrall, and also James and Joseph L. 
Simmons, and Bond and Gary) may be liable on this debt, be 
then ascertained, and that Joyner and Ferrall may give credit 
thereon for their. proportion thereof as two of the original 
sureties, and Pettway pay out of the trust funds in his hands 
the proportions thereof, which fall on James Simmons and 
Joseph L. Simmons, as two of the original sureties, and also 
- such sums as that fund may be liable to pay as an indemnity © 
to the plaintiff as the surety of the Messrs. Simmons and others, 
in the injunction bond; and that Joyner and Ferrall account 
for the funds in their hands, derived from Purnell and Bond, 
as aforesaid; and that Bond and Gary may be required to pay 
their said proportion of the said debt, and fully to indemnify 
the plaintiff as their surety in the injunction bond, by paying 
what may be found due on the debt, after applying a due 
share of the Simmons trust fund. And the prayer further is 
for an injunction in the meantime. 

The answer of Pettway submits the construction of the deeds 
of trust to the Court, and to dispose of the fund under the 
directions of the Court. He says it can not be yet ascertained 
what debts are chargeable upon the fund, they are very | 
_ uncertain, and the accounts are now in the master’? (517) 

office in another cause. | : 

The answer of Joyner and Ferrall states, that, being re- 
strained by an injunction from proceeding against Gary for 
more than $1,050, and Messrs. Simmons having assigned their 
estates, and the other defendants being insolvent (except R. C. 
Bond), they had no alternative but to have their execution 
served on the plaintiff’s property for the residue of the debt. 
As to the said Bond, the defendant Joyner answers, that in 
February, 1843, Bond placed in his hands a Raleigh and 
Gaston Railroad bond for $1,000, as an indemnity to him and 
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Pettway, for being his sureties for $250 to the bank, and for 
$247.50 to one Mabry, and to one Summrell for $442; that 
Bond paid the debt to the bank, but the others remain unpaid; 
and that last winter, the said Bond requested Joyner to pay 
his proportion of the debt to Hall, proposing to pledge the 
residue of the railroad bond as a security, but that he, Joyner, 
declined it, as the whole of his visible property had been con- 
veyed in trust for honest purposes in November, 1841. 

The defendant Joyner further admits that he was appointed 
receiver, and took into his hands the securities for debts as 
before mentioned, to be applied for the equal benefit of all 
the sureties for the administration to discharge claims on the 
estate for which they were liable; that he has not collected 
a large part of the debts, though he has been diligent in his 
efforts to do so, and that the sums which have been collected 
have been duly applied towards the payment of a judgment 
obtained on the administration bond by the only child of the 
intestate, for $6,070 and costs, for her distributive share of 
the estate, and towards the payment of a judgment obtained 
by John Y. Mason, a creditor of the intestate, on the same 
bond for $3,243.50; and that those two judgments have large 
balances still due on them, and the payments on them go in 
exoneration of the sureties for the administration equally. 

These defendants insist that as between them and the ob- 

ligors in the injunction bond, including the plaintiff as 
(518) their surety, they are not bound to contribute any part 
of the sum originally recovered by Hall. 

They admit that the judgment was entitled to a credit for 
the sum of $800 collected on the bond received from Purnell, 
and they say they had directed the sheriff to give credit. there- 
for, and that the plaintiff could have been informed thereof, 
if he had applied to either of them or to the sheriff. 

Upon the coming in of the answers, and on the motion of 
Joyner and Ferrall the injunction (which had been granted 
on the bill) was dissolved, except as to the above mentioned 
sum of $800, and the plaintiff was allowed to appeal. Sub- 
sequently in the term, the parties set the cause down for hear- 
ing on the bill, answers, and the exhibits of the deeds of trust 
made by the two Simmons, and it was transferred to this 
Court. 


Bragg and Iredell for the plaintiff. 
Badger and B. F'. Moore for the defendants. 


Rurrin, C. J. There. are only two questions of any conse- 
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quence in these causes. The one is, whether Joyner and Fer- 
rall, who were two of the original sureties for Mrs. Hawkins’ 
administration, remain liable to contribute to the payment of 
this judgment, in exoneration of their original co-sureties, or 
of the plaintiff, as one liable to their responsibilities and entitled 
to their rights. Upon that point we have not much to add 
to what was said on it in the opinion given in Hawkins v. 
Hall, ante, 280. It appears distinctly now upon the present 
bill, that J oyner and Ferrall are the owners of the judgment 
at law: Mr. Hall having assigned it toa trustee for them. 
The object, then, in the former equity cause, was to obtain a 
perpetual injunction against the judgment, upon the ground, 
that by the acts of Joyner and Ferrall, in conducting their exe- 
cution against the body of Hawkins, the debt was satisfied, 
and, therefore, those two persons could not equitably raise their 
shares from the co-sureties, who were plaintiffs in this 

suit, nor even raise the whole from the principal debtor, (519) 
.Hawkins. We need not perplex ourselves with consider- 

ing the extent of the rights and obligations of the parties to 
that bill, and of the sureties for the injunction, if it had been 
a bill by one portion of the sureties against another merely. 
For that was not the case. Hawkins was one of the plaintiffs 
in the bill, and, besides occupying the character of one of the 
co-sureties, he filled that of principal, having married the ad- 
ministratrix, and in her right got the possession of the assets, 
and then wasted them. Unquestionably, then, he had no right 
to contribution from the original co-sureties, who were the 
defendants, nor from any who united with him in the suit. 
But upon a dissolution of the injunction, if he had been the 
sole plaintiff, the defendants in equity would have had a right 
to a decree against him and his sureties on the injunction 
bond for the whole debt, without abatement. Now, because, 
the other persons, who were also sureties in the administration 
bond, happened or chose to join with him in that suit, it did 
not release him from the obligation to pay the whole, or impair 
the rights the défendants would have had against ‘him, if he 
had sued alone. On the contrary, by their joining in a common 
suit and injunction bond, each and all of those plaintiffs under- 
took that what may be ‘decreed against each or any of them, 
shall be paid by him or them, against whom it is decreed, or 
that the others will pay it. Therefore each one of the obligors 
in the injunction bond is surety for each and all of the others; 
and, in respect to this debt, they, severally and as a body, en- 
gage with Joyner and Ferr all, that they, will make the liability 
of any one and each of the plaintiffs in the suit a common 
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one upon them all. They sink their character of co-sureties 
with Joyner and Ferrall for Mrs. Hawkins, and assume the 
new one of joint and several sureties for Hawkins himself to 
Joyner and Ferrall. Therefore, those of the sureties, who 
' joined in the bond with Hawkins for the injunction between 
them and the other two original sureties, Joyner and Ferrall, 
thereby made this debt their own, because it was exclusively 
a debt of Hawkins to those persons, and he was bound 

(520) to pay them the whole of it without abatement. They. 
were endeavoring to aid Hawkins in throwing the whole 

loss of it upon Joyner and Ferrall; and in doing so they took 
the risk, in case of failure, of the whole loss falling on them- 
selves, as 1t has done. | , 
- We are clearly of opinion that the plaintifi’s construction 
of the deeds of trust to Pettway is the proper one. At law a 
party, who claims under an indemnity, must necessarily shew 
that he has been damnified; for, until that, he has no right to 
the money, and the law will not trust him with the application, 
of it, as he might not make it, and then. the original debtor 
would still be bound for the demand. But there is no such 
impediment to the action of the court of equity, for here the 
application of the money to its ultimate destination may, under 
the direction of the Court, be immediate, without passing 
through the hands of the party indemnified. And as it is 
manifestly just, that one, who holds a fund for the indemnity 
of another, should not keep it back to the prejudice of the 
other, and to serve no good purpose of the owner of the fund, 
or of the party entitled to the indemnity, there can be no 
plainer equity, than that which compels him to apply it 
promptly. The trust is to be executed in the spirit in which it 
was created, for the equal benefit of all the cestuc que trusts, 
and not so, by sticking to the letter, as to exclude one, merely 
to enlarge the dividend of another. It is true that Gary and 
Simmons, and all the other plaintiffs in the former suit, who 
gave the injunction bond, are principals to the present plaintiff, 
who became the surety of all of them jointly; and therefore 
he: could look to’Gary alone. But he could not do so in con- 
sclence, anv more than he could claim the whole indemnity 
from Simmons. It would not be right and equitable to act so 
by either; but he is properly endeavoring to obtain from each 
a contribution precisely in the same proportion, in which in 
equity they would be decreed to pay the debt, as between them- 
selves, taking into consideration the insolvency of the principal, 
Hawkins, and some of. the co-plaintiffs. Still there will prob- 
ably be a deficiency in the assets of the Simmons’ to pay their 
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shares, which will, of course, fall on Gary, who is bound, 
as long as he has the means to protect the plaintiff from (521) 
ultimate loss. We should thus have thought, if the ques- 
tion was upon the first provision of the deed, “to save W. W. 
Daniels harmless.” ‘But the maker of the deed seemed to be 
aware of the keen casuistry of losing creditors and sureties, 
and to remove all doubt of his intention, he expressly provides 
for the relief of those sureties, “who may be threatened with 
loss.” Therefore the proper proportion of the trust fund, to 
which the plaintiff would be entitled against Simmons, if he 
had. paid the debt, must be ascertained, and the trustee directed 
to apply it in exoneration of the plaintiff. ) 

We do not perceive any misapplication of the funds in the 
hands of Joyner, as receiver, according to his answer, inasmuch 


_. as the debts, to which he has applied that money, are the com- 


mon debts of all the sureties, whereas we have geen that the 
present debt, as far as Joyner and Ferrall are concerned, has 
been made the separate debt of the other parties, though among 
themselves, as a portion of the original sureties, it is still to be 
regarded as the debt of the principal. But be that as it may, 
this fund furnished no reason for keeping up the injunction, 
for two reasons, One is, that Joyner is to administer it under 
the direction of the Court, which appointed him to the office 
of receiver; and there the plaintiff’s application will be properly 
made. The other is, that the answer states there is nothing 
in hand from it, and the defendant ought not. to be tied up until 
it can be collected. Let the plaintiff pay the debt now, as it is 
due; and if he be entitled to anything from the receiver when 
the fund comes into court, he will get his share. The same . 
may be said in respect to the residue of the fund received from 
_ Purnell. When in hand, it must be apphed. Of course the 
plaintiff is entitled to his decree against Gary and Bond; and 
the extent of the decree against the former will depend upon 
the result of an inquiry (if asked for) as to Bond’s ability 
to discharge his own share of the lability. 
Our opinion on the. appeal from the order dissolving 
the injunction is, that it is not erroneous; and upon the (522) 
hearing the decree is to be according to the directions 
herein given, | 

Per Curiam, © DECREED ACCORDINGLY. 
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JOHN HOWELL et al. v. MARY HOWELL et al. 


1. In order to obtain a writ of sequestration and ne exeat at the instance 

of the remaindermen against the tenant for life of personal prop- 

erty, it is not sufficient that the remaindermen state their fear that 

the property will be removed beyond the jurisdiction of the State or 

destroyed; they must also show reasonable and sufficient grounds for 
such fears. 


_ 2, An executor may, (and it is his duty so to do,) before he assents to or 
delivers a legacy to a tenant for life of chattels, require such legatee 
to sign an inventory of the chattels, admitting their reception, and 
that he is entitled to them only for life, after which they will belong 
to the person in remainder. 


3, A bequest of a chattel to A for life, and after A’s death to B, does, 
upon the assent of the executor, vest the legal interest in the 
remainder in B. : 


4, And if B be a married woman, such legal estate may be sold by her 
husband, though he may die, leaving his wife surviving him, before 
the expiration of the life estate. 


5. A husband can not however, assign his wife’s equitable interest in a 
chattel, in which she has not the right of immediate enjoyment. 


_ Cause removed from the Court of Equity of CLrevetann, at 
Fall Term, 1843. 
This cause came on, upon a motion to set aside the 
(528) sequestration and ne exeat, which had been ordered by a 
Judge out of.court upon the bill and affidavit of the 
plaintiffs. The following is the case as presented by the bill 
and answers. 3 | 
John Howell, by his last will and testament, devised the 
whole of his estate, both real and personal, to his wife, Mary 
Howell, during her life or widowhood, and after her death or 
widowhood he points out how the property shall be divided. 
Joshua Howell and John Howell are the executors of the will, 
and assented to the bequests to Mary Howell. The bill is filed 
to compel Mary Howell and the other defendants to give se- 
curity for the forthcoming of the property upon the termination 
of the life-estate. The plaintiffs state “that Mary Howell is 
old and infirm, easily imposed on by shrewd and designing 
men—that she is not now.managing the estate, so as to secure the 
rights and interests of the remaindermen—that Jesse Spurling, 
the father of some of the plaintiffs, and husband of Elizabeth 
Spurling, one of the plaintiffs, sold and conveyed to one Joshua 
Beam all the interest of his said wife Elizabeth, in the negro 
Jude and her children, and that since his death, the said Beam 
hath taken possession of the negroe’; and the plaintiffs are fear- 
ful that the said Beam will make way with, dispose of, or convey 
the said negroes beyond the jurisdiction of the Court. The 
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bill further states that Mary Howell has delivered over the 
whole of the property to one John Tucker, who manages it for 
her, and has the negroes in possession or has hired them out; 
and that one of them is hired to work in a gold mine, whereby 
his value will be impaired, and that they have been informed 
that said Tucker has made some efforts to remove the negroes 
out of the State; that he claims as his own some of the other ~ 
property belonging to the estate—that he is a cunning, artful, 
and tricky man, and that the property is not safe and secure 
under his management and direction. The bill further charges 
that Betsy Howell, one of the daughters, and a legatee under 
the will of John Howell, intermarried with one Clayton 
Ledford, who has got into his possession the negro (524) 
woman Minty and her four children, and claims them as 

his own; and the plaintiffs are fearful that he will make way 
with the negroes, so as to defeat the remaindermen of their - 
rights. The bill then charges that Mary Howell is committing 
waste on the lands devised to her for life, by permitting her 
servants to cut down and destroy the timber, trees, etc.” 

The defendants file separate answers. Mary Howell denies 
expressly that the estate in her hands has been mismanaged, 
or is wasting, but avers it is now more valuable than when she 
received it; admits that she has put into the hands of Ledford, 
who married Betsy Howell, the negro woman Minty and her 
four children, the eldest not more than six, he paying five dol- 
lars a year to her; that she has also hired to Joshua Beam 
the negroes bequeathed to Elizabeth Spurling, and that she 
does not believe either of them claims any interest in the 
negroes except as hires—denies she has, or that they have, as 
far as she knows, any intention. to remove the negroes beyond 
the jurisdiction of the Court. And, as to the waste of the land, 
she avers that the tenant was put on it by Joshua Howell, one 
of the executors, and one of the plaintiffs. Ledford admits the 
possession of the negroes by hire, from Mrs. Howell, and Beam 
does the same, and each of them denies, that during the life 
of Mrs. Howell, they claim the negroes in any other way than 
as hirers under her, and reserves the question, as to what will 
be their title, after the death of Mary Howell. Joshua Beam 
admits he purchased the remainder in the negro Jude and her 
children, after the death of Mary Howell, from Jesse Spurling? 
the husband of the plaintiff, Elizabeth Spurling; and that he 
ig now in possession, under Mary Howell’s life-estate, having 
hired them of her. He denies any intention to remove the 
negroes beyond the limits of this State, or that he ever said so. 
John Tucker admits his agency under Mrs. Howell, and says 
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that the property has been well managed and is now more 
’ valuable, than when it came in his possession; denies all title 
to.the property or any portion of it, except his annual 
- (525) stipend, and all intention, or that he has made any pre- 
Es paration to remove it or any portion of it.. The bill 
prayed .a sequestration and ne exeat, which was granted. 
Upon the filing of the answers, replication was taken by the 
plaintiffs, the case set for hearing and transmitted to this 
Court. | 

No counsel for the plaintiffs. 

J. H. Bryan for the defendants. 


Nasu, J. The principles, which govern a court of chancery, 

in granting ne exeats or sequestration, in cases of remainder- 
men seeking redress in cases of this kind, are fully laid down 
and established in the case of Sutton v. Craddock, 16 N. C., 
134. Formerly, the court of chancery considered the remainder- 
man as entitled, as a matter of right, to security from the tenant 
for life for the forthcoming of the property. But it was found 
that great oppression and injunstice were very often operated. 
Such security is not now granted, simply quia tumet, but only 
_ when a case of danger is shewn to exist. Wms. Exrs., 859. 
Toley v. Burnall, 1 Bro. C. C., 279. The bill must shew, not 
only that the complainant fears the property is in danger, 
from some act or contemplated act of the tenant for life, but 
it must set forth the grounds, upon which the apprehension 
rests, that the Court may see that the applicant has good cause 
for claiming its aid. , 

In all cases of a devise of personal chattels to one for life, 
with remainder over, the tenant for hfe will be entitled to the 
possession of the chattels, upon giving an inventory of them, 
admitting their reception, and that he is entitled to them only 
for life after which they belong to the person in remainder. 
And an executor may exact such an inventory: indeed, it is 
his duty to take it before he assents to the bequest for life. 
Slaning v. Styles, 3 P. Williams, 336. Luke v. Burnett, 1 Atk., 
471. In this case the executors assented to the legacies gen- 
erally, as they set forth in the bill, without requiring any 
fnventory from Mary Howell, the tenant for life, nor do they 
ae now ask for it. The plaintiffs charge in their bill no 
(526) specific acts of the defendants, upon which they ground 

their fears of the safety of the property, but such only as 
the tenant for life, and those actually in possession had by law a 
right to do. They do charge, it is true, that they fear the © 
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property will be removed beyond the jurisdiction of the Court, 
but they produce no proof of acts done or declarations made 
by the defendants to sustain their allegation, and it is met by 
a full denial from all the parties defendant. Mrs. Elizabeth 
Spurling and her children are made parties complainant to 
the bill, upon two grounds: the first, that Jesse Spurling, 
the husband of Elizabeth, could not, during the continuance of 
the particular estate, dispose of the negro Jude and her chil- 
dren, so as to defeat his wife’s estate; and, secondly, that Mrs. 
Spurling herself had but a life-estate in Jude, the remainder 
being in her children. And if either proposition be true, then 
the plaintiffs have a right to the aid of this Court in securing 
the property, for it is very evident from the answer of Joshua 
Beam, that his purchase from Jesse Spurling was of the negroes 
themselves, and not simply a remainder. There can be no 
doubt that the devise of the negro Jude, after the life-estate to 
Mary Howell, is in this State good, as an executory devise, and, 
upon the assent of the executor, vests the estate for life in the 
first taker, with a legal remainder over. It 1s, therefore, a 
vested remainder in the remainderman, and subject to all the 
‘liabilities of such an estate. This doctrine has been too long 
established in this State, and is sustained by too many decisions 
of this Court to be now disturbed or questioned. Dunwoodve 
v. Carrington, 4 N. C., 355; Ingram v. Terry, 9 N. C., 122; 
Alston v. Foster, 16 N. C., 887; Jones v. Zollicoffer, 4 N. C., 
645, These cases establish the principle that an assent by an 
executor to a life-estate is an assent to the estate in remainder, 


and that the latter is a vested legal estate. The estate of 


Elizabeth Spurling, therefore, in the negro Jude was not an 
equity, nor a mere possibility, but a vested remainder | 
in a chattel not consumed in the use, and therefore (527) 
capable of being assigned. Burnett v. Roberts, 15 N. C., 

81. Could Jesse Spurling assign the negro Jude, so as to defeat 
the claim of his wife, Elizabeth? Mary Howell, the tenant 
for life, is still in being and Elizabeth Spurling has survived 
her husband. That a husband may assign every chattel interest 
of the wife, whether immediate or expectant, which from its 
nature is assignable, as if the interest was the husband’s in his 
own right, is established in England by the highest authorities. 
3 Thomas Coke, 333, note m. 1 Roper on Property, 236. The 
only exception to the rule is, where the property is so limited 
to the wife, that it can not possibly come into possession during 
the coverture. In Burnett v. Roberts, the husband had sold the © 
property, absolutely, before the life-estate expired, and they 
both lived until after that event took place. In the present 
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case the husband died before the tenant for life, leaving his 
wife still living. Is‘the case thereby altered as to the operation © 
of the principle? We think not. The Chief Justice, in de- 
livering the opinion of the Court in the case last referred to, 
intimates very strongly that it would not; but the point, not 
arising, was not decided. The quéstion was ftilly presented in 
the subsequent case.of Knight v. Leake, 19 N. C., 1383. Wil- 
liam Hicks, by his will, bequeathed to his daughter Frances, 
for life, a negro girl named Grace, with remainder to her 
children. Frances, the legatee for life, was married to Moses. 
Knight, who took possession of Grace and her child Bob, the . 
subject of the controversy, with the assent of the executors. 
A judgment was obtained against Knight and Caleb Curtis 
and Daniel McIntosh; and the fi. fa. issuing on that judgment 
was: levied on Bob. Mrs. McKnight, the tenant for hfe, was 
then alive, as well as her four children, who were entitled to 
the remainder in Bob. Two of these children, the wives of 
Daniel McIntosh and Caleb Curtis, were plaintiffs in the action. 

At the sheriff’s sale under the execution, the defendant 
(528) purchased Bob; and the action was in detinue to recover 

him. It was contended on behalf of the plaintiffs, that 
the husbands, McIntosh and Curtis, had not such an interest, 
as was liable to be sold under a fi fa. The Court decided the 
rule of law to be, that “all vested legal interests of the debtor, 
which he himself can legally sell, in things, which are them- 
selves liable to be sold under a fi. fa., may be so sold.” In this 
proposition, in relation to the case before them they assume, 
that the husband had such an interest as he could sell. Ina . 
subsequent passage they leave nothing to inference, but declare 
that a husband, jure mariti, has such an interest over the vested 
legal interest of his wife in a chattel, real or personal, of 
which a particular estate is outstanding, that he can sell such 
interest so as to transfer it completely to the purchaser. Such, 
the Court says, is not the effeci of an assignment by a husband 
of his wife’s equetable interest in a chattel, in which she has 
not the right of immediate enjoyment. It is perfectly well 
settled that a vested remainder in a slave, dependent upon the 
estate for life in another, is a vested legal interest. We hold, 
then, that Jesse Spurling had such an interest in the woman 
Jude and her children, as enabled him to sell and convey them; 
and that his vendee, Beam, acquired by his purchase, the trans- 
action being freed from other objections, a complete title; and 
that Mrs. Spurling has no interest in them and consequently: 
no claim to the aid of this Court. We are not unapprized 
that in some recent cases in the English courts of chancery, this 
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doctrine is denied as a principle of equity. Such, however, 
we consider as the settled law of North Carolina. It is much 
more important to the community at large, that the laws govern- 
ing the transmission of property should be permanent and fixed, 
than how they are fixed. A contrary decision would unsettle 
the law, upon a very important subject, with which the pro- 
fession is now familiar. We do not mean to say that, when 
satisfied a previous decision is wrong in principle, we — 

are urider any obligation still to proceed in error. But, (529) 
when a train of decisions in our own courts of Supreme 
jurisdiction, has established certain principles as law, we do 
not feel called on to repudiate them, because another tribunal, 
however high, has decided otherwise. We see no good reason 
in this case for disturbing a settled principle. 

Have the children of Mrs. Spurling any interest in Jude 
and her children? We think they have not. Their claim rests 
upon the following clause in the will of their grandfather, 
John Howell: “And what shall come to my daughters, Eliza- 
beth and Polly, give and bequeath them during their natural 
lives, and after their death to their children.” If this clause is 
to be considered as governing the bequest of Jude, then the 
children have an interest, which it is the duty of the Court to 
prgtect. But it has no connection with that bequest. The be- 
quest of Jude is a specific legacy, standing, as far as the 
children are concerned, by itself; but accompanied by specific 
bequests to all the other children of the testator. After making 
these specific bequests, the testator proceeds to dispose of the 
residue of his estate, upon the death of his wife: “And after 
my wife’s death, the plantation whereon I now live to be equally 
divided between my four children” (naming them), “and the 
rest of my estate to be equally divided between my children” 
naming them, of whom Elizabeth was one). Then follows _ 
the clause in question. Its location and phraseology evidently _ 
confine its operation to the share of Elizabeth in the residuum, 
and has no’ bearing or effect on the bequest of Jude. The 
words “share” and “comes,” could relate only to the share or 
portion of the residuum, to which’ Elizabeth might be entitled. 
Of what this residuum consisted, we are not informed, whether 
of land, other. than the home plantation, or of negroes or other 
personal property. In this share of the residuum, in whatever 
it may consist, Elizabeth has but a life-estate, with remainder 
to her children. The time for its enjoyment, either to the 
mother or the children, has not yet arrived, as Mary 
Howell is still alive. And there is no prayer in the bill (530) 
that the latter should furnish an inventory of the prop- 
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erty that came to her hands, or is now in her possession. After 
gaining possession of the negro Jude by the three children, by 
contract with Mary Howell, the executor having assented to 
the legacy to her, Jesse Spurling had the right in law, if he 
did so, to sell the negroes to Joshua Beam, and the latter would 
acquire by such purchase a perfect right to them. If he did 
not purchase the absolute title, but only the life-estate of Mary 
Howell, the plaintiffs have no right to complain, inasmuch as 
he swears, he had no intention whatever to remove the negroes 
beyond the jurisdiction of the Court, and the plaintiffs have 
entirely failed to sustain their allegations by proofs. 

Polly Howell intermarried with Daniel King, both are alive 
and plaintiffs in the bill. To Polly, the testator left a negro 
woman, Hannah, and she is included with Elizabeth Spurling 
in the before recited clause, as to her share of the surplus. We 
are not informed what has become of Hannah, but suppose 
she is still in the possession of Mary Howell. She and Tucker, 
her agent, both swear they have no intention, and never had, 
of removing the negroes, and there is no proof in contradiction. 

The negro Minty is given by the will to the testator’s grand- 
daughter, Betsv Howell, who intermarried with Crayton Led- 
ford. The answer of Mary Howell states that she had put the 
negro Minty and her children into the possession of Ledford, 
he paying her five dollars a vear; and, as we understand“it, 
she surrendered up to him her life-estate in those negroes. This 
she had a perfect right to do, and Ledford’s title to them is 
complete, and he has a legal power to dispose of them as he 
pleases. | 

As to the two executors, John and Joshua Howell, they have 
no right to complain. They have not shewn by proofs that their 
property is in any danger, and the answers deny it. 

The bill further charges that the defendant Mary Howell 

put tenants on the land, who have committed waste. The 
(531) waste is denied by the answer, and not supported by the 
_ testimony. : | 

Upon the whole we are of opinion that the complaint of the 
plaintiffs is unfounded, that the sequestration improperly issued 
and must be withdrawn, and the bill dismissed with costs, to 
be taxed against the plaintiffs, excepts the infants. In taxing 
the costs. the master will allow one Solicitor’s fee to the de- 
fendant Beam, and one for all the other defendants. 


Per CURIAM, DECREED ACCORDINGLY. 
Cited: Hurdle v. Riddick, 29 N. C., 89: Arrington v. Yar- 
borough, 54 N. C., 78, 80, 81; Cow v. Bank, 119 N. C., 305. 
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FLORA MARTIN et al. v. LYDIA McBRYDE et al. 


1, In a suit by several joint legatees against the executor for distribution 
of the fund out of which the legacies are to be paid, if one of the 
legatees be dead, it is good cause of demurrer that the personal 
representative of such legatee is not made a party, either plaintiff 

- or defendant. : 


2, It is not sufficient to allege in the bill that such legatee has no repre- 
sentative, for it is the duty of the plaintiffs to procure a representa- 
tive; nor does it make any difference that the plaintiffs are the next 
of kin and entitled to the share of such deceased legatee. 


3. Where a bill is filed by. persons in the character of legatees, and it 
neither sets out in its body the contents of the will, nor is a copy of 
it annexed, a demurrer by the defendants will be sustained, for the 
Court can not see that the plaintiffs are legatees. 


This was an appeal from an order of the Court of Equity of 
Moore, at Spring Term, 1845, his Honor, Judge Pearson pre- 
siding, overruling a demurrer, which had been filed by 
the defendants, and directing them to answer over. (532) — 

The plaintiffs state in their bill that Wiliam Martin | 
died in 1819, having made his will in writing, in which he 
appointed several persons his executors, all of whom died intes- 
taté, except Archibald McBryde and Atlas Jones, who are also 
dead; that the defendant, Lydia McBryde, is the executrix of 
Archibald McBryde, and Samuel Lancaster, the other defend- 
ant, the executor of Atlas Jones. The will of Wilham Martin. 
was duly proved, and they state that a copy of it is annexed to 
their bill, which they pray may be taken as a part thereof. 
‘They allege that William Martin died, entitled to a large estate, | 
real and personal, which came to the hands of his executors, 
and that, since the death of McBryde, a portion of it, to wit, 
two bonds have come into the possession of his executrix, the 
defendant, Lydia McBryde. They further state that they, to- 
gether with Flora Martin, who is dead without issue and intes- 
tate, and without any representative, are the devisees and 
legatees under the will of William Martin. It appears, further, 
that Atlas Jones survived Archibald McBryde. The plaintiffs 
‘pray an account of the assets of Martin in the hands of the 
defendant Lydia McBryde, and a general account from the 
executors of A. McBryde and A. Jones. No copy of the will 
of Martin is attached to the bill, nor does any such copy appear 
among the exhibits of the case. A demurrer to the bill was 
file by the defendant, Lydia McBryde, and overruled by the — 
Court, from which, by leave, the said defendant appealed. 
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No counsel for the plaintiff. ee 
J. H, Haughton, Mendenhall, Strange and Wanston for the 
defendant, Lydia McBryde. | 


Nasu, J. A demurrer is filed on the part of the defendant, 
Lydia McBryde. Several causes of demurrer are assigned, but 
as two of them are, in the opinion of the Court, decisive of the. 
case, it has not been thought necessary to notice the others, 

and no more of the case, made by the bill, is stated, than 
(588) is required to shew the application of the demurrer. 

The third special cause of demurrer assigned is, the 

want of parties. The bill alleges that Flora Martin is a legatee, 
under the will of William Martin, and that she is dead, and 
no person representing her is made a party. From the frame 
of the bill we are to suppose that, if legatees at all, they are 
jointly so. One object of a court. of equity is to do complete 
justice to all persons interested in the matter in controversy | 
before it. It is, therefore, a general rule that all persons inter- 
ested in the subject ought to be made parties to the suit, either 
plaintiffs or defendants. This rule, however, admits of several 
qualifications, as where some of the parties are out of the juris- 
diction of the Court, or where they are so numerious that it 
would be very inconvenient to make them all parties. Mitf. 
Pl., 164, 166. 2 Mad. Ch. 178. The bill will be sustained, 
if the excuse for not making them parties appears on the face 
of the bill. So, when a party interested is dead, his representa- 
tive must be brought in, and, if there be none, he, who seeks 
a division of the fund, must procure a representative. Branch 
wv. Branch, 5 N. C., 182; Shaw v, Shaw, [b., 384; Bryan v. 
Green, ante, 167; 2 Mad., Ch. 178. In this case it is shewn 
in the bill that Flora Martin is a legatee under the will. It is 
not sufficient to authorize the Court to proceed without her 
representative to state that he has none. The plaintifis ought _ 
to have procured one. Nor is it sufficient that the plaintiffs 
are, or may be, her next of kin, and are entitled to her personal 
property. They are not the only persons interested in her estate. 
If there are creditors, their claims are of superior dignity and 
are first to be attended to. We would observe, the case comes 
before us, as by appeal, and there is no motion to amend by 
making parties or otherwise. : 

Another cause of demurrer has been assigned; that the bill 
is defective in its frame. A demurrer in equity is similar to 
one in law, and is an appeal to the Court, whether the defendant. 
shall be compelled to answer the bill. It is for cause apparent 
upon the face of the bill. The plaintiffs have made the will 
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of William Martin a part of their bill, without annexing 

a copy, nor does the bill set forth any part of the con- (534) 
tents of the will, except the appointment of executors, | 
nor that the plaintiffs are next of kin. The bill is therefore 
defective in its frame. We can not see, as the plaintiffs profess 
to shew, nor does the bill shew that they are the legatees of 
William Martin. If the will had been set forth, it might have 
appeared that, under it, they have no interest. 

The interlocutory order, overruling the demurrer, ought to 
be reversed, the demurrer sustained, and the bill dismissed with- 
out prejudice. . | 

Per CurtaM. © ORDERED TO BE CERTIFIED ACCORDINGLY. 


Cited: May v. Smith, 45 N. C., 199; Mitchell v. Mitchell, 
132 N. C., 352. | 


(535) 
LEONIDAS CHRISTMAS et al. v.§ PETER MITCHELL et al. 


1. An inquisition which merely states that the party is “of unsound 
mind,” does not show, even prima facie, that he is an idiot. 


2, But any inquisition as to lunacy or idiocy is but presumptive evidence, 
in a suit inter alias partes, and may be rebutted by contradictory 
evidence. , 


3. The ancient presumption of law that one who was born deaf and dumb 
was an idiot, does not now exist. | 


4, If it did, it might be repelled by evidence. 


5. Where one was born deaf and dumb, but had his intellectual faculties, 
_ though these were not improved by the modern system of education 
for persons of that class: Held, that he was not within the excep- 
tion of the statute of limitations, which only excepts him who is 
non compos mentis, 


6. When a bill is amended, introducing new matter or a new charge 
against the defendant, the latter may make such defense to this new 
charge as if it were now the foundation of an original bill. 


7. To enable the purchaser of a legal title, without notice of an equity 
affecting it, to avail himself of that defense in a court of equity, it 
must not only appear that he had no actual notice of the equity, 
but, also, that he could not, by the ordinary means which a prudent 
man would have used, have obtained information of such equitable 
encumbrance. 


' 8. Therefore, where executors, to whom slaves were bequeathed in trust, 
voluntarily conveyed them to one not entitled, and the person claim- 
ing to be purchaser without notice from the person so not entitled, 
knew that the slaves were devised to the executors but did not know 

~ how the executors conveyed to his vendor: . Held, that he vught to 
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have examined the will and the conveyance from the executors, that 
he was bound by their contents, in construction of a court of equity, 
and therefore was answerable for the equities attaching to the legal 
estate, as shown either by the will or by the deed of conveyance. 


9, The doctrine of constructive notice applies in this State, not only to 
lands, but also to slaves, where a deed of conveyance is required in 
all cases except where the slaves are actually delivered and the 
money or money’s value paid, or in the peculiar case of a gift of a 
parent to a child, accompanied with the death of the parent without 
a will, 


10. This doctrine of constructive notice applies, also, as to other subjects 
of persona] property, where a purchaser knows his vendor derived 
his title under a deed, will or other writing. 


11. Gross negligence on the part of him who deals with an executor will, 
in equity, be considered notice of the abuse of the executor’s 
authority. 


This cause was transmitted, by consent of parties, from the 
— Court of Equity of Warren, at Spring Term, 1845. 
(536) The following case now appeared upon the pleadings 
and evidence; the case having been before this Court at 
a former term, when, certain questions having been decided, 
the Court ordered the case to be remanded, with leave for the 
plaintiffs to amend their bill. 

The original bill in this case was filed in 1833, and such 
‘proceedings were had therein, that this Court, at the June 
term, in 1837, made a declaration of the rights ‘of the parties, 
as they were then presented. At the same term a decretal order 
was made, remanding the case to the Court of Equity for War- 
,ren County, with leave to the plaintiffs to amend their bill. 
"At the Fall term, 1842, of Warren Court, the bill, as 1¢ now 
appears, was filed. It appears that Buckner Davis died in 
the year 1820, having made his last will and testament, wherein 
he devised and bequeathed as follows: “I appoint my friends, 
Gov. James Turner, Peter R. Davis and Stephen Davis, exec- 
utors of this my last will and testament, and guardians for my 
children, as hereafter named. I give and devise to my said 
friends, James Turner, Peter R. Davis and Stephen Davis, 
jointly and severally, all the estate of which I may dle seized 
and possessed, be it real, personal or mixed, to have, use, regu-— 
late and manage and control, without accountability or responsi- 
bility-to any of my said children hereinafter named. And, 
accordingly, I give to my said friends, jointly and severally, 
full power and authority to sell, lease, hee and to dispose of 
the whole of said estate or any part of it, and jointly to execute 
good, valid and sufficient titles thereto, in fee simple, to the 
purchaser or purchasers, in the event of their, or either of 
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them, deeming a sale of any portion of it necessary to the wel- 
fare of my children hereinafter named.” The testator by 
another clause in his will, recommended to his executors to 
afford to his daughter, Betsy C. Christmas, the mother of the 
complainants, a support out of a tract of land therein named, 
and certain negroes, whose names are set forth in the will, and 
by a subsequent clause he recommends to his said friends, after 
the death of the-said Betsy C. Christmas, to give the whole of 
said negroes and other property to her children. After | 

the death of said Buckner Davis, the will was properly (537) 
proved, and the two Davises alone qualified as executors 
thereof. James Turner never did in any manner interfere with 
the estate of the testator, and died-in 1824. The bill charges 
that Peter R. and Stephen Davis, received the said negroes, not 
for their own use and benefit, but in trust for Betsy Christmas, 
and, after her death, for the plaintiffs who are her children. — 
And they charge that the said Peter R. and Stephen Davis, in 
violation of the trust reposed in them, conveyed said negroes 
to Thomas H. Christmas, but without any valuable consider- 
ation, as appears by the deed made by them to him, and that 
he; Christmas, therefore held them in trust for the plaintiffs; 
that certain of the negroes, whose names are set forth in the bill, 
were subsequently sold, either by the said Christmas, or by the 
sheriff, under executions against him, to the defendant Peter 
Mitchell, who purchased with full notice of the title of the 
plaintifis, and that said Christmas held as their trustee, and 
that therefore said defendant holds them in trust for their use 
and benefit. It states, further, that Peter Mitchell has sold 
one of the said negroes by the name of Tom, to persons who 
have carried him out of the State, and that he received for 
him $800, and that their mother, Betsy C. Christmas, 1s dead, 
and that Thomas C. Christmas is dead, insolvent, and intestate, 
and that no one has or wili administered to him. It prays that 
the defendant Mitchell may be decreed to convey to the plain- 
tiffs the negroes so conveyed to him, with their increase, and 
account with them for their hires; and also to account with 
them for the value of Tom. It alleges further, that Leonidas 
Christmas is a lunatic of unsound memory. Peter Mitchell, 
in his answer, alleges that he purchased the negroes mentioned 
in the bill, at public auction, in the town of Warrenton, of 
Thomas H. Christmas, and gave for them a full and fair con- | 
sideration, in 1827, and immediately took them into his posses- 
sion, and has so held them ever since, except Tom, whom he 
sold; that, at the time of his purchase and before, he had under- 
stood that the negroes had been in the possession of Buckner 
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(538) Davis, and, after his death, that. they came with 

the rest of his property, into the hands of Peter R. and 
Stephen Davis, his executors. From general rumor he had 
understood that Buckner Davis, by his will, had given all his 
“property to his executors, and left his children entirely depend- 
ent on them. But of the will itself he had no knowledge; he 
had never seen it, or heard it read, nor had he any knowledge of 
its contents, and he denies any knowledge of the title of Buckner 
Davis to the negroes. He admits that, before his purchase, he 


knew that the executors had delivered the said negro slaves to. 


Thomas H. Christmas, and that he was in possession of them 
as his own property, but he did not know, nor had he any in- 
formation of the consideration, upon which the said delivery 
had been made, or whether the transfer had been made in 
writing, or by manual delivery, or in what other mode. He had 
understood that the whole of the negroes of the testator had 
been given to the executors, and he did not doubt, that in their 
character, as such executors, they had, by law, full power to 
dispose of the same; and that he was confirmed in this belief, 
_ by the fact that the executor, Peter R. Davis, was present at 
the sale, and persuaded him to purchase them. He denies that 
he had any notice of the plaintiffs’ equity, unless, in the opinion 
of the Court, the facts above set forth amount to such notice, 
which he is advised they do not, and he therefore insists that 
he is a purchaser for the full.and valuable consideration paid, 
without any knowledge or notice of the equity of the plaintiffs, 
and he claims the benefit thereof, as if the same were specially 
pleaded in law. The defendant further insists, that, if the 
transfer or conveyance by the executors to Thomas H. Christ- 
mas was a violation of their duty as trustees, it is one for 
which they are personally liable, and which does not at law 
' or in equity affect his title. The answer admits the sale of 
Tom at the price set forth, but alleges that the sale was made 
in Richmond by an agent, and that if held to account for his 
value, he ought to be allowed the expenses of the sale. The 
answer denies that Leonidas Christmas, one of the plaintiffs, 

is a lunatic, or of unsound mind, but that at and before 
(539) the time of his coming of age, he was in the possession 

of a sound and reasonable understanding. The defendant 
denies that this is an amended bill, but affirms that it 1s in its 
nature an original bill, as to him, and does not relate to any 
time previous to the actual exhibition thereof. He therefore 
claims the benefit of the statute limiting the time within which 
actions should be brought, and for quieting titles to slaves, as 
if the same had been specially pleaded in bar. The answer _ 
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further alleges that the plaintiff, Buckner Davis, has conveyed 
to Peter R. Davis and Stephen Davis, all his interest in the said 
slaves, and prays that the conveyances may he produced. The 
death of Thomas H. Christmas, insolvent and intestate, is 

admitted, and of Mrs. Davis, the mother of the plaintiffs, and 
that they are her only children. The defendant White denies 
that he has or ever had any interest in the negroes purchased 
by Peter Mitchell, that the latter bought them for himself, and 
not for the firm of Mitchell and White. 

Replication was taken to the answers, and the cause, being — 
set for hearing,.was removed by the parties to this Court. 


W. H. Haywood for the plaintiffs. 
Badger for the defendanis. 


Nasu, J. There is no controversy at this time between these 
parties, as to the title of Buckner Davis, the grandfather of the 
plaintiffs, to the negroes in question, or as to the character in 
which they were held by the defendants, Peter R. and Stephen 
Davis, his executors. Upon a former occasion, the Court has 
declared in this case that they did belong to Buckner Davis, 
and not to his children, and that the executors held them in 
trust for Mrs. Elizabeth Christmas, during her life, and after 
her death, in trust for the plaintiffs. The questions now pre- 
sented for our determination are: First. Is Peter R. Davis a 

purchaser for a valuable consideration, without notice of the 
plaintifi’s equity. Secondly. Is the plaintiffs’ claim barred by 
the statutes of limitation. And thirdly. Was Leonidas 
Christmas, at the time he came of age, an idiot or (540) 
lunatic, or person of insane mind, so as to come within 

the exceptions contained within the acts. 

Upon the last point the plaintiffs have produced in evidence 
-the inquisition of a jury, duly ordered by the Cotnty Court 
of Warren, and duly summoned by the sheriff, who say that | 

“we believe him to be a man of unsound-mind,” ete. This in- 
quisition is imperfect, in not stating when the mind of Leonidas 
Christmas became unsound—whether it was before he came of 
age or after. They do not find him an idiot; which, if unex- 
plained, might be considered as existing with his birth, but of — 
unsound mind, which may be produced by various causes, and 
exist at different periods, and is not, when it does exist, per- 
manent in its character. It is therefore insufficient in itself, 
and does not decide one important point referred to the jury. 
But if there were no objection to the inquisition, it would still 
be- ae to be rebutted by the defendants by contradicting evi- 
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dence. It is itself, but presumptive evidence to the Court, of 
the fact it alleges. Armstrong v. Short, 9 N. C., 11. The 
plaintiffs and defendant Mitchell, have, therefore, introduced 
evidence on this point. The witnesses, on the part of the de- 
fendant, are Jane Green, Tabitha J ordan, Lewis Y. Christmas, 
James W. Jordan, E. W. Best, Thomas E. Green, Dr. P. C. 
Pope; and the latter is examined by the plaintiffs to the same 
point. All these witnesses say Leonidas is not an idiot, but 
do not think him capable of attending to business, requiring 
information. The two first say he is not capable of doing any 
business, because he can not understand. Leonidas, it is ad- 
mitted, has been deaf and dumb from his birth, and is there- 
fore ignorant and uninformed, no efforts having been made to 
instruct him. But all the other witnesses unite in saying his 
mind is naturally good, and the testimony of Lewis Y. Christ- 
mas and Dr. Pope is very strong and satisfactory. The former 
says, I don’t think he labors under any mental infirmity, but 
owing to his entire deafness, he is incapable of any business. 
Again he says I think he could be learnt any mechanical busi- 

ness, but owing to his entire deafness, he could not be 
(541) made to understand any intricate business, such as law. 

suits, or things of that character. Dr. Pope says, “I 
know him well enough to know he is not an idiot; he is deaf 
and dumb, and the amount of his information is very 
small, but ‘I believe he has a natural capacity to learn, but 
there have been no pains taken to instruct him; therefore, I 
think him incapable to transact the ordinary business of life.” 
With these two last witnesses, substantially agree Mr. Best, Mr. 
Green and Mr. Jordan. The expression used in our statutes 
for the protection of persons of this description is non compos 
mentis, Such persons are not barred by the statute, until 
three years after coming to sound mind. According to Lord 
Coke, 1 Imst., 405, page 246, the term, non compos mentis, - 
embraces defects of mind of four sorts: 1. An idiot, one who 
is an idiot, or of non sane mind from his nativity. 2. One 
who wholly loseth his memory and understanding, by sickness, 
grief, or other accident. 3. A lunatic who sometimes hath his 
understanding and sometimes not; and 4, he who by his own 
vices, for a. time depriveth himself of his memory and under- 
standing. The mental infirmity of Lenoidas,-if it exist at all, 
is of the first description, which has relation to the power and 
capacity of the mind to receive instruction, and not to the | 
amount of instruction or information actually received. With 
the exception of two, all the witnesses agree in the ability of 
Leonidas to learn, if proper efforts had been made. Formerly, 
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one who was born deaf and dumb, was considered, in presump- 
tion of law, an idiot. 1 Hale P. C., 34. This presumption of 
law, if it still exists, like every other presumption, yields to 
proof to the contrary, and Lord Hardwyck decreed an estate to 
one born deaf and dumb, upon his answering, properly, ques- 
tions put to him in writing. Dickenson v. Blissott, 1 Dick., 
268. But science and benevolence have together rectified the - 
public mind, as to such persons, and it is no longer, in common 
understanding, any evidence, that an individual is an idiot, 
because deprived from his birth of the power of speech and 
hearing. No one, who has witnessed the wonders worked in 
modérn times, in giving instruction to unfortunate per- 

sons in this class, would, after hearing the testimony in (542) 
this case, doubt that Leonidas Christmas might have been 
instructed, not only in the mechanic arts, but that his mind 
might have been enlightened to receive the high moral obliga- 
tions of civil life, and the still more profound truths of our holy 
religion. We are constrained then to say, that he does not come 
within the exception contained in the statutes. 

The next inquiry is, do the statutes of hmitation protect the 
defendant? The evidence shows that Leonidas Christmas was 
the oldest of the children of Elizabeth C. Davis; and that he 
was born 20 November, 1817, and of course that he came of age 
20 November, 1838. At October Term, 1842, of Warren Court 
of Equity, leave was granted to plaintifis to amend their bill; 
and the present bill, called in its caption an amended bill, was 
filed; at which time Leonidas had been of age near four years, 
and is consequently barred by the statutes. 

According to the same evidence, Buckner Christmas was born 
30 June, 1819, and became of age 30 June, 1840. Of course not 
more than two years and four months had elapsed after he came 
of age before this bill was filed, and the other plaintiffs are 
younger than he is. They then are not barred, because at the 
time the defendant, Mitchell, purchased they were infants; and 
the statute had never commenced running against them or any 
person, under whom they claim. The defendant, Mitchell, con- 
tends, that this is not an amended bill, but an original one, and 
that the statutes of limitations must be computed from the filing 
this, and not of the former bill. The plaintiffs contend it 1s an 
amended bill, and constitutes, with the original, one suit. In 
the view we have taken of the subject, it is not of much Impor- 
tance to decide this question. We are of opinion, however, that 
it is an amended bill. But it introduces new matter, or rather, 
a new charge against the defendant, Mitchell. It is true that 
the deed of release or bargain and sale, executed by the executors, 
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Peter R. and Stephen Davis, was an exhibit in the origi- 
(543) nal bill, and constituted a part of it; but the object of 
the bill was to obtain from Mitchell and White the recon- 
veyance of the land mentioned in the deed, and prayed no relief — 
against Mitchell, as to the negroes. This bill makes this charge, 
and prays relief against him upon this ground. When a bill is 
amended, the defendant may make such defense as he thinks 
proper. Red. P., 323. So far, then, as this bill seeks relief 
against Mitchell ‘on account of these slaves, it is an original 
charge brought against him for the first time, and he is entitled, 
as to the statute of limitations, to consider it an original pill. 
But we repeat, it is an unimportant question here, becauise it 
introduces a new charge against the defendant, Mitchell. 
It is lastly insisted on by the defendant, Mitchell, that he is a. 
purchaser for a full and valuable consideration, without notice - 
of the equity of the plaintiffs. If this be so, he will be entitled 
to be quieted in his possession of the slaves; for in that case his 
equity will be equal to that of the plaintiffs, and they : will not 
be entitled to the aid of the Court. 
It can not be questioned that Thomas H. Christmas, from 
whom he, the defendant, Mitchell, purchased the negroes, knew 
of the equitable claim of the plaintiffs, and was a mere volun- 
teer, and therefore held the negroes precisely as Peter R. and 
Stephen Davis did, in trust for the plaintiffs, but it does not 
therefore follow that the defendant, Mitchell, who is a pur- 
chaser for a valuable consideration, knew of their equity. And, 
indeed, his case is so far stronger than Thomas H. Christmas’s, 
that he is not a purchaser from an executor, but from an indi- 
vidual, who was in the quiet possession of the slaves, claiming 
them as his own. Notwithstanding this, however, if he pur- 
chased knowing the fiduciary character, in which his vendor 
stood to the plaintiffs, or under such circumstances as ought to — 
have put him on his guard and caused him to make inquiry, 
he will be held as a trustee for the plaintifis. The defendant, 
Mitchell, admits that, at and before his purchase of the negroes 
in dispute, he had understood and believed they had been in the 
possession of Buckner Davis, and were so at his death, .. 
(544) and passed with the rest of his property into the posses- 
sion of his executors, and that from common rumor he 
had understood that Buckner. Davis had appointed Peter R. 
and Stephen Davis his executors, and had given them the whole 
of his property, and left his children entirely dependent upon 
them; but of the nature of his title he had no more knowledge 
than of the contents of his will. He further admits, that before 
and at the time of his purchase, he had understood and believed 
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that the said executors had delivered said negro slaves to 
Thomas H. Christmas, and that they were in his possession, but 
upon what consideration, or whether they were conveyed by _ 
deed or merely by delivery, he did not know, but doubted not 

that, as executors, they had by law full power to dispose of them. 
It has been argued before us, that as Thomas H. Christmas 
dealt with and took from the executors the negroes in dispute, 
Mitchell had a right to suppose the executors were rightfully 
disposing of them. There can be no doubt but the, power of an 
executor over the assets is very large, both at law and in equity. 
And it is so, to enable him to execute the trust committed to 
him, and to prevent the inconvenience and danger, which would 
result to those dealing with him. If, therefore, the transaction 
is nothing more than a sale of a part of the assets fbr money 
advanced at the time, the vendee can never be affected by the | 
fact that it was the intention of the executors to appropriate 
the money to their own use, or that they did actually misapply 
it. McLeod v. Drummond, 17 Ves. Jr., 153; Kean v. Roberts, 
4 Mad., 190. In other words, the purchaser is not obliged to 
look to the application of the purchase-money. But here, 
Thomas H. Christmas is not a purchaser, but a mere volunteer, 
' and held the negroes in trust for the plaintiffs. Peter Mitchell 
denies he had notice, in fact, of the equity of the plaintiffs. Do 
not the ‘circumstances, admitted by him in his answer, together 
with others appearing in the case, fix him with implied notice; 
are they not such as would have put a man of ordinary pru- 
dence upon an inquiry as to the title of the property he 
was about to purchase? Among the exhibits filed in the (545). 
' ease, is a deed of trust given by Thomas H. Christmas 
to Thomas Bragg, dated 9 March, 1827, to secure to Peter 
Mitchell and John White a debt due to them. In the answer 
to the original bill filed by the defendant, Mitchell, he admits 
that this deed was made by his request. It conveys a tract of 
land, which is described by metes and bounds; the deed then as 
a further description states, “which land the late Buckner 
Davis, by his last will and testament, left to the use and sup- 
port of his son, Peter M. Davis.” Although, then, the general 
rumor in the neighborhood was, that Buckner Davis had willed 
to his executors all his property, and left his children dependent 
on them, here was direct notice to the defendant, Mitchell, that 
such common rumor was false, that Buckner Davis had not 
acted the unfatural part attributed to him; that he had not 
devised all his property to his executors, and left his children 
destitute; that he had placed his land in their hands as trustees 
for Peter M. Davis, one of the children. We will not say this 
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deed was notice to Peter Mitchell of all the trusts in the will, 
but we do say, it was sufficient to put him on his guard, and 
impose upon him the duty and necessity of inquiring into the 
title of his vendor and of the executors. Maples v. Medlin, 
5 N.C., 219. But again: another exhibit in the case is the deed 
from Peter R. and Stephen Davis to Thomas H. Christmas. 
The doctrine of constructive notice arises out of the duty, as an 
act of common prudence, in every purchaser, to see that his 
vendor has prima facie a good title; and, therefore, he will be 
affected with notices of the contents of such deeds or documents, 
as the vendor must produce to make out his title. Hence, 
Mitchell should, in this case, have called for the conveyance 
- from Buckner Davis’s executors. That deed states that the tes- 
tator had disposed of the negroes by his will, as his property, 
and that the executors gave them up, and thereby conveyed 
them to Christmas upon a claim of property by him, which, 
upon the face of the deed was.manifestly unfounded in law, and 

to which the executors ought not to have yielded. The 
(546) Court has heretofore so declared upon that deed, and 

that Christmas became a trustee for his children, upon 
the face of his own title, having, without any consideration, 
taken from the executors a deed for their testator’s property, — 
stated in the deed to have been bequeathed by the testator. In 
the same manner, and for the same reason, 1t would have been 
actual notice to Mitchell if he had seen it; and in law, it is 
constructive notice of its contents, and by consequence of the 
contents of the will, if in law he ought to have called for it, in 
order to make out a good title. That it was so necessary, we 
think clear. If Thomas H. Christmas had purchased the 
negroes, and could have shown that to Mitchell, then he would 
have had an apparent title, as slaves can pass in this State in 
that mode. But such was not the case; he was a mere volun- 
_teer, and had not had the possession one year. Therefore his 
deed was indispensable, to give him any appearance of title, 
under the executors of Buckner Davis, from whom Mitchell 
admits he knew Christmas claimed. It is said, indeed, that 
this doctrine of constructive notice applies only to real estate, 
because that can not pass by parol. But slaves are within the 
same reason, in those cases in which a good title inter vivos can 
be made only by deed, to wit, gifts, which was the case here. 
Besides it is a mistake to suppose that it does not apply to all 
cases of personalty, where a purchaser knows his vendor 
derived his title under a deed, will, or other writing. He must 
look to these documents themselves, and not trust to any repre- 
sentation of the party. This is’ fully established in Hill v. 
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Simpson, 7 Ves. Jr., 152. In that case, Elizabeth Smith, by 
her will, bequeathed to her executors all her personal estate, 
securities for moneys, goods and chattels, in trust for certain 
legatees, among whom were the plaintiffs, and appointed the 
defendants, Simpson and. Wright, her executors. At the time 
of her death, certain stocks and annuities were standing on the 
books of the bank, in the name of John Smith, of whom Eliza- 
beth Smith was the executrix. Simpson alleging the stock to 
be his, by the will of Elizabeth Smith, transferred it to the 
defendants, Moffat & Co., his bankers, as a security for 

such money as he then owed them, or might thereafter (547) 
owe them. The bill was filed against the executors and 

against Moffat & Co. to compel a reconveyance of the stock. 
The bankers denied that at the time of the transfer they knew 
or suspected the stock did not belong to Simpson, absolutely, 
either as executor or devisee of Elizabeth Smith. There was 
no evidence in the case. The master of the rolls, in closing 
his opinion, observes, “Hitherto I have supposed the assigffee of 
the executor have seen it was not true; common prudence 
required that they should look at the will, and not take the 
executor’s word, as to his right under it. If they neglect that 
and take the chance of his speaking the truth, they must incur 
the hazard of his falsehood. The rights of third persuns must 
not be affected by their negligence. I do not impute to them 
direct fraud, but they acted rashly, incautiously and without 
the common attention used in ordinary course of business. It 
was gross negligence not to look at the will, under which alone 
a title could be given to them.” This case decides two princi- 
ples, one of which is important in the one before us; the one, 
that a general pecuniary legatee has a right in equity to follow 
assets, and the other, that gross negligence, on the part of him, 
who deals with an executor, will in equity be considered notice 
of the abuse of his authority, although in the transfer of per- 
sonalties. The master of rolls uses very strong language. We 
will again repeat we are satisfied the executors in this case 
acted under an honest mistake, and that when Mr. Davis, at 
the sale of the negroes, assured the defendant, Mitchell, he 
might safely purchase, he honestly believed so, nor would we 
impute to the defendant, Peter Mitchell, anything more than 
gross negligence. He knew of the existence of Buckner Davis’s 
will; he ought to have examined it, and not relied upon the 
representation of the executor of Christmas; if he had so exam- 
ined, he would have seen that the executors were but trustees, 
and could not, ample as their powers were, rightfully alienate 
the fund entrusted to them, but for the purposes of the 
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(548) trust. He ought to have called on Themed H. Christ- 

mas to exhibit to him his title to the slaves, if he had 
any; if he had, he would have found that he occupied precisely 
the position of ‘the executor, and held the negroes, subject to the 
same trusts. Mr. Mitchell, then, has.been guilty of gross neg- 
ligence, as, in equity, renders him chargeable with notice of the 
equitable rights of the plaintiffs, and he holds the slaves in 
trust, for them (1 Mad. Eq., 288; Scott v. Tyler, 2 Dick, 725) 
with the exception of Leonidas Christmas, whose claim is barred 
by the statute of limitations. Peter Mitchell is not a. trustee 
created by an act of the parties, but declared so by equity, in 
which case the statute is a bar. Falls v. Torrence, 11 N. C.,, 
412; Hdwards v. Unwersity, 18 N. C., 325. 

‘The defendant, Peter Mitchell, in his answer, calls upon 
the defendant, Peter R. Davis, to. file two certain deeds exe- 
cuted to him by the plaintiff, Buckner Christmas. Two have 
been filed by him, and we are to presume they are those called 
for, & no suggestion to the contrary has been made. We have 
examined them, and find they have no effect or bearing upon 
the case now before us. 

There must be a reference to the Master, to take an account 
of the hires of the negroes in the possession of the defendant, 
Mitchell, and in taking said account he will allow the defendant 
all just charges for raising the young negroes, also the hire of 
‘Tom, to the time of his sale, the price at which he sold, and the 
expense incurred by the defendant in making the sale; the bill 
is dismissed as to White with costs. 

_ Per CurraM. ae asses ACCORDINGLY. 


Cited: Parker v. Davis, 58 N. C., 462; Dowell v. Jacks, 
58 N. ©., 420; Cogdell v. Exum, 69 N. C., 466: ; Ruffin v. Cox, . 
T1N. G., 256 ; : Martin v. Young, 85 N. C.,, "158: Gall v. Young, 
88 N, C., 61; ” Outland v, Outland, 118 N. OFF 141: Goliam, v. 
Ins. Co. 191 N. C., 378; Reynolds v. R. R., 136 N. C., 349. 
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“ 


(549) 
AARON CHRISTMAN et al. vu. THOMAS B. WRIGHT et al. 


A guardian, having personal surety for a debt due to his ward, may 
exchange that personal for real security; and, if he does it bona 
fide, he is not responsible to his ward. "And if this real security 
should prove insufficient, the ward can HOY: FeSOrl to the sureties in 
the original bond for the debt. 
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Cause transmitted from the Court of Equity of Surry, at 
Spring Term, 1845. 

The following facts constitute the case: 

Lhe plaintiff, Christman, was the guardian of his brother, 
Moses Christman, and, as a part of his estate, had in his hands 
the bond of Thomas B. Wright, one of the defendants, to which 
Armstrong and Martin, the other defendants, are sureties. .At 
November Term, 1838, the said bond was by the plaintiff given’ 
up to the defendant, Wright, who, at the same term, executed 
and delivered to the plaintiff his bond for the amount of the 
first, without any surety, but executed a deed of trust for a 
tract of land called Mount Airy, to one Jackson Williams, to 
secure to the said Christman the payment of the said last- 
mentioned bond. At the time this second bond and the deed 
of trust were executed, several judgments had been obtained in 
the County Court of Surry, of which Armstrong, the defendant, 
was Clerk, and of the existence of which he was apprised, and 
under these, or some of them, Mount Airy was sold. Other 
judgments to a very large amount were obtained in other courts 
against the said Wright. At the time this arrangement took 
place, Wright was in the possession of a very large property, . 
which, upon sale, produced upwards of $40,000, all of which 
was sold, and left Wright entirely insolvent. No part of the 
property of Wright was appropriated to the payment of the 
plaintiff’s debt or any part of it, nor did he make any effort 
_ beyond taking the deed of trust, to subject any portion of it to 
the payment of his claim. Moses Christman is dead, and the 
other plaintiff, Hayne, is his administrator. The plaintiffs 
charge, that Christman was induced to give up the bond, 
which he held upon the defendant, Wright, and to make (550) 
the arrangement he did in November, 1838, through the | 
fraud of the defendants, particularly of the defendant Arm- 
strong; that he and Martin, becoming acquainted with the 
heavy responsibilities of the defendant, Wright, and being 
alarmed for their own safety, conspired together with Wright 
to induce him to give up the bond, in which they were sureties, 
and take the single bond of Wright, secured by the deed of 
trust; that Armstrong knew of the judgments obtained in 
Stokes and Rockingham, and also those in the county of Surry, 
and that the liens of the latter would overreach the deed of 
trust, and render it of-no account to him; and Armstrong first 
proposed the arrangement to him, and, after much persuasion, 
he was induced to accede to it, from his entire confidence in 
the integrity of Armstrong, and of his knowledge of business, 
he himself being young and not much acquainted with business, 
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and he asks that the old bond may be set up, and Armstrong 
be decreed to pay it, Martin being insolvent. 3 
The defendants, Armstrong and Wright, deny positively 

that the arrangement was made by their advice or at their sug- 
gestion. The defendant, Armstrong, alleges that, until Friday 
morning of Surry County Court, he had not any idea that 
Wright was at all embarrassed; that he was a man of large 
property. At that court judgments to the amount of $5,000 
were entered up against him, and Wright told him he expected 
to be pressed and sued, as well for his own debts as for those 
where he was surety, and that he must tell Christman to bring 
his bond to court, and they, the obligors, must conféss a judg- 
ment on it to Christman; that he accordingly did so inform 
Christman, who appeared not inclined to take a judgment, and, 
after some time, himself proposed, in the place.of the judgment, 
to take a deed of trust on the Mount Airy estate. To this, he, 
Armstrong, positively refused his assent, observing, if he was 
to be held bound for the debt, a judgment must at that court be 
confessed by them all; that Wright was at first unwilling to 
give the trust, but yielded to the wishes of the plaintiff, Christ- 
7 man, who appeared to prefer the security of the trust, 
(551) to the personal security of the defendants, Armstrong 
and Martin; and accordingly,. at his instance, the 
arrangement was made, and the old bond surrendered up; that 
the Mount Airy estate was worth at least $10,000. He denies 
that he had any knowledge at that time of the Stokes and Rock- 
ingham judgments against the defendant, Wright; admits he 
knew of those obtained in the County Court of Surry; and 
avers that, to his belief, the plaintiff, Christman, also knew of 
their existence, for one of them was obtained by him; but he 
avers that he had the utmost confidence in the ability of the 
defendant, Wright, to pay them out of the money he believed he 
had on hand, and out of the debts due him. He alleges, that if 
the plaintiff, Christman, had lost his debt, it is by his own 
negligence; as, although the Surry judgments overreached the 
trust, yet he could easily have had the executions issuing on 
them levied on other property of Thomas B. Wright, of which 
there was an abundance, whereby the Mount Airy estate would 
have been freed from the lien and rendered available to dis- 
charge his claim. Whereas, he suffered those executions to be 
levied on it. and made no effort to relieve it, and suffered it to 
be sold; and the balance of Wright’s property was sold to dis- 
charge judgments subsequently obtained. He further states, 
that in most of the judgments obtained at the November Term 
of Surry County Court, the defendant, Wright, was but a 
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surety to principals, who were themselves able to pay, or, in 
cases where he was co-surety with others, they were also able to 
pay; and that he was well justified in believing that Wright 
would be able to discharge his liability without any sale of 
‘property. He denies that it was at his suggestion, or that of 
Wright, that the arrangement complained of was made, or that 
either of them used any persuasion to induce the plaintiff to 
enter into it, or that he was guilty of any concealment whatever. 
The answer of the defendant, Wright, is very much in 
accordance with Armstrong’s. He states, that, becoming uneasy 
about his circumstances, he was anxious to secure his sureties in 
the bond to Christman, and told the plaintiff and his sureties, 
that, in order to secure ‘them, they must all confess judg-. 
ment on the bond; and that he explained to Christman (552) 
why he wished it, and why it would be better for him, 
Christman, to take the judgment than the trust, as he would 
thereby. bind the property to all of them. But that Christman 
preferred the trust on the Mount Airy estate, taking his bond 
without a surety; that at the time the arrangement was made, 
he was possessed of property, which was afterwards sold under. 
executions, most of them subsequently obtained, for more than | 
$40,000. He denies all fraud or combination with.the defend- 
ants to induce the plaintiff to enter into the arrangement; but 
that it was his own voluntary choice. 


Boyden fe the plaintiffs. 
an Cnehend for the defendants. 


Nase, J. The plaintiffs’ claim to the interference of this 
Court is founded, not on the fact, that he has changed a secu- 
rity, which was -substantial and valuable, for one that has 

proved illusory, but upon the alleged fact that he has been 
induced to do so by the fraudulent conduct of the defendants. 
We say the plaintiff, because we consider the administrator, 
Hayes, as a mere looker on, without interest in the ultimate 
result; for let this case eventuate as it may, the interest he rep- 
resents is safe, as long as his co-plaintiff and his sureties are 
able to discharge the debt; provided at least the plaintiff, 
Christman, did not act bona fide. It is a question of loss 
between the plaintiff, Christman, and the defendant, Armstrong. 
At law Christman has no claim, and he can not expect this 
Court to deprive Armstrong of a defense which completely pro- 
tects him; to take from Azs shoulders a load whick the law has 
placed there, without making out a clear case entitling him to 
ae relief ; and the only evidence in the case is the answers. 
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His equity is fully and completely denied, by the answers. This 
is not the case of a defendant bringing forward new facts to 
set up an equity in himself, to repel that of the plaintiff; but 
one where the answers deny the facts, upon which the whole 

equity of the bill rests. The answers expressly deny all 
(553) fraud and combination and conspiracy to impose on the 
| plaintiff, or that it was at their instance the arrangement 
was made. And the defendant, Armstrong, denies that he con- 
cealed from the plaintiff anything concerning the matter, it was 
his duty to disclose; he denies that he knew anything of the 
existence of the judgments in Stokes and Rockingham. Nor 
indeed does it appear, by evidence, there were, at the time the 
new arrangement was made, any such judgments in existence. 
Looking into the case as presented by the bill and answers, it is 
not difficult to satisfy ourselves as to the real truth of the 
matter. The plaintiff did not wish to collect the money due 
his ward. If he did, he knew it would be necessary to loan it 
out again, as he was obliged to keep it out at interest. He 
concluded landed estate was better than personal security; and, 
in general, his reasoning would have been right; in this in- 
stance, it has proved fallacious. It is in the province and duty | 
of a guardian to exchange one security for a debt due to his 
ward for another, which he deems better, and if the latter should 
fail, 1t is no ground for recurring to the parties bound in the 
former. He can not be permitted to resort to his old security, 
and thereby saddle Armstrong, who is but a surety, with the 
loss he must himself abide. i 


PER CURIAM. THE BILL DISMISSED WITH COSTS, 


(554) | : 
WILLIAM ACHESON et al. vu. ROBERT McCOMBS et al. 


A testator devised to his daughter, Jane, a negro woman, and to such 
children as Jane might thereafter have, the issue of the negro 
woman that might thereafter be born.. The executors assented to 
the legacy; and afterwards Jane had two children, and the negro 
woman had issue, two boys, which were taken by Jane’s husband 
out of the limits of this State, and have never been returned: Held, 
that the executors were not responsible for their loss; that their 
assent to the legacy to Jane vested the legal title in those in re- 
mainder whenever the contingency should happen, and that the 
executors therefore had no further contre] over the property. 


Cause transmitted from the Superior Court of Law of Mzcx- 
LENBURG, at Spring Term, 1844. 
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The facts of the case appeared to be these: 
James McCombs, on 15 May, 1842, made his will and ap- 
pointed the defendants his executors, and bequeathed as follows: 


“As for my negro woman Hannah, that I let my daughter 


Jane Kerr have the use of, and the increase of the said Han- 
nah that she shall have after this date, I give to my daughter 
Jane’s increase, that she may bear after this date, and the 
said Hannah to remain with my said daughter Jane until done 


bearing, then at her own disposal.” The testator’s daughter, 


Jane Kerr, after the date of her father’s will, had issue two 
daughters, Mary, who married William Acheson, and Elizabeth © 
Kerr, and they are the plaintiffs. The slave Hannah, after 


_ the date of the said will, had two sons. Hannah with her chil- 
' dren remained as they were directed by the will to remain, with 


the. testator’s daughter, Jane Kerr. And the executors assented 
immediately to the said legacy. William Kerr, the husband 
of Jane, and the father of the two plaintiffs, Elizabeth Kerr 
and Mary Acheson, left his wife and went to unknown |. | 
and foreign parts, and carried, or caused to be carried, (555) 
out of the jurisdiction of the ‘court the said two negro 

boys, the children of Hannah. The bill seeks to subject the 


executors of the said will to account for the.said two Regro 


boys. The defendants in their answer insist that the testator’s 
daughter, Jane, had a legatory interest in the slave Hannah, 
at least for her life, as 1t was uncertain whether Hannah would | 
cease to have children before the termination of the life of 
Jane; and that the assent of the executors to her legacy for life 
in Hannah, who at that time had no children born that could 
pass by the said clause in the will, was an assent to all the 
subsequent takers of a legacy, limited over by way of remainder 
or executory devise, and turned all their estates that were in 
remainder, as well as the life-estate of Jane, into legal estates 
as soon as the contingency happened on which they rested. 


0 sborne for the plaintifis. 
Alexander for the defendants. 


DantzeL, J. We think the law is as contended for by the 
defendants, and that it isa complete answer to the demand 
of the plaintiffs. Dunwoodie v. Carrington, 4 N. C., 355; 
Alston v, Foster, 16 N. C., 887; Burnett v. Roberts, 15 WN. O., 
87; Etheridge v. Bell, 28 N. C,, 87. But this rule would not 
hold when, after the death of the first taker, the executor has 
by the will a trust to perform,’ arising out of the property, 
which must therefore be subject to his conTOh ane of course 
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he must have the legal title. Jbid. S. P.; Allen v. Watson, 
5 N. C., 189. By the will of James McCombs, his executors 
were not placed as special trustees of the increase of Hannah 
for the benefit of the after born children of the daughter, Jane 
Kerr. It is to be regretted that some person had not acted 
as next friend to Kerr’s children. 

But we must say that the plaintiffs have no equity to make 
the defendants account for the said negroes, which were vested 

in the plaintiffs without any further act by the executors.. 

(556) And the bill must be dismissed with costs. 

‘Pr CURIAM, BILL DISMISSED WITH COSTS. 


Cited: Hurdle v. Riddick, 29 N. C., 89. 


BENJAMIN RADCLIFF v. BARTHOLOMEW ALPRESS & CO. 


1. When a bill states a fact which is in the defendant’s own knowledge, 
he must answer positively, and not as to his remembrance or belief. 

2. But as to facts not within his knowledge, he must answer as to his 
information and belief, and not to his information and hearsay 
merely, without stating his belief. 

3. When he answers he hath neither knowledge nor information, his be- 
lief is unimportant, and he need not state it. It is sufficient for him 
to state that he does not know, nor has he heard or been informed of 
the facts charged in the bill, save by the bill itself. 

4. An answer made by a principal upon the information of his agent in 
the matters in contest, which information he avers he believes to be 
true, is clothed with all the authority and has all the effect of one 
made upon the personal knowledge of the defendant. 


5. When a fact has been found bya verdict of the jury in a suit ‘at law, 
the losing party can not, without some explanation, have the matter 
retried in a court of equity. 


‘This was an appeal from an interlocutory order of the Court 
of Equity of Buncomps, at Spring Term, 1845, his Honor, 
Judge Manly presiding, by which order it was directed that 
the injunction granted in this case by a judge in the vacation 
should be dissolved. 

The bill sets forth that the sons of the plaintiff, caer au 
Thomas Radcliff, lived in Georgia, and had purchased from | 
the defendants, through their agent Ebenezer W. Tollman, a 
number of clocks, and, to secure the payment, executed and 

delivered to the agent, Tollman, their promissory note 
(887) for the sum of $550; that after this note was delivered 
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to the agent without the knowledge or consent of the said 
Hillary and Thomas, or either of them, it was. altered by 
affixing a seal to the signature of Hillary Radcliff, and striking 
out the word George and inserting the word Alpress ; that, 
in this condition, it was presented to the plaintiff by Tollman 
for his signature, who, at the same time, told him his sons 
requested. him to execute it, and that he, Tollman, accepted it 
only upon condition he should do so; that the plaintif, accord- 
ingly, did execute it in the Spring of 1840, but that, at the 
time he did so, he had no. idea that the forgery had been com- 
mitted upon it in the manner set forth. The bill further states 
that the clocks, the consideration of the note, were defective, 
many of them totally worthless, and an entire loss to the sons 
of the plaintiff, besides freight, peddler’s hire, ete. In his 
amended bill, as it is called, the plaintiff further charges that. 
the forgery was committed ‘by the agent Tollman, as was ex- 
pressly proved on the trial at law by two witnesses, and that 
‘the defect in the clocks was known to the defendants at the 
time of the sale. The bill. then sets forth that upon the said 
note the plaintiff had been sued and judgment recovered against 
him by the defendants, and prays for an injunction, and con- 
cludes with a general prayer for relief. 

The defendants admit that Ebenezer Tollman was their 
agent in the sale of the clocks mentioned in the bill to Hillary 
and Thomas Radcliff, and in accepting the bond the subject 
of the complaint. They say that, as to the circumstances at- 
tending the transaction, they are personally ignorant and know 
nothing, except through their said agent; that they believe the 
statements made to them by their agent to be true, and aver 
they are so; that the complainant had, before the sale of clocks 
to his sons Hillary and Thomas, agreed with the said Tollman 
that he would be their surety, and had accordingly executed 
a note or bond for a previous sale of clocks to them, which bond 
had been discharged by Hillary; that upon the sale of clocks 
now in controversy, Hillary Radcliff himself delivered 
to said Tollman the bond complained of, and at the (558) 
time of its deliverv there was a seal annexed to the 
name. of the said Hillary, but none to that of Thomas, and 
that the word “George” had been erased and the name 

“Alpress” inserted; and they aver that after the said bond 
went into the possession of their said agent, 1t was 1n no respect 
whatever altered from what it was when he received it, except 
‘in the signature and seal of the plaintiff. They aver that their 
agent did not urge the plaintiff to execute the bond, as the surety 
of his sons, as it had been previously agreed he should do so, 
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and without such understanding and agreement their agent 
would not have accepted the bond of the said Huillary ‘and 
Thomas in payment for the clocks, as Thomas had no property 
and Ilillary very little. As to the clocks they state they were 
made in their shop, and before being sent off for sale they were 
set up and run down, that defects might be rectified; that this 
was their usual custom, and if any defect existed they were 
not conscious of it; they did not believe any did exist, and if 
they had been put up by a person of competent skill, they 
would have worked well, and as proof of this that clocks made 
by them at the same time with these had been sold in the 
neighborhood, and they worked well. Upon the coming in 
of the answer, on motion of the defendants by their counsel, 
the injunction previously granted was dissolved, from which 
interlocutory order the plaintiff appealed to this Court. 


Francis for the plaintiff. 
Badger for the defendants. 


Nasu, J. The equity of the plaintiff’s bill consists im this, 
that by the alteration of the note, after it had been delivered 
by Hillary and Thomas Radcliff, without their knowledge and 
consent they were discharged from alt responsibility on it, and 
he was. deprived of all recourse to them, upon being made to 
pay for it; and if the facts were so, unquestionably such would 
he their effect. Tt would have been a gross fraud upon him, 

which would have given him a clear right to ask the 
(559) aid of a court of equity. Is this equity met and repelled 

by the answer? If so, the injunction can not stand. 
For, as the motion to dissolve must be heard upon the bill and 
answer where the latter fully meets the allegations of the former 
and denies them, as it is oath against oath, equity will not 
longer deprive the defendant of the benefit of his judgement 
at law. 

He is still, however, at liberty, by continuing over his bill. 
as an original, to pursue his equitable redress, and so enforce 
his equitable rights if he have any; but he is driven to his 
proofs, and can no longer rely upon his own oath. This prin- 
ciple is so. familiar that it ean not be necessary to cite authorities 
to sustain it. We think the answer does fully meet the alle- 
gations of the bill. It is true the defendants were not personally 
cognizant of the facts; they were not present when the bond 
was executed by Hillary and Thomas Radcliff, nor when it 
was executed by the plaintiff. They can not, therefore, of their 
own knowledge, say what was its condition at either of those 
periods. All they know upon the subject, they derive from 
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their agent; they state information given by him and assert 
their belief in its truth, and aver the facts to be as stated 
by him; they therefore adopt his statement and make it 
theirs. It is a rule of chancery practice, that when a bill states 
a fact, which is in the defendant’s own knowledge, he must 
answer positively, and not as to his remembrance or belief, but 
as to facts not within his knowledge, he must answer as to his 
information and belief, and not to his information or hearsay 


merely, without stating his belief. When he answers he has 


neither knowledge nor information, his belief is unimportant, 
and he need not state it. It is sufficient for him to state that 
he does not know, nor has he heard or been informed of the | 
facts charged in the bill, save by the bill-itself. Woods v. 


_ Morrell, 1 John Ch., 107; Cooper Eq. Pleading, 314; Morris v. 


Parker, 3 John Ch., 297; Hoffman Chancery, 265. And it is 
very proper the rule should be so;. otherwise every one, acting 
or contracting through an agent, would in all matters of injunc- 
tion be very awkwardly situated. The rules of chancery 

practice, then authorize the principal when called into (560). 
court to answer a bill to adopt the information of his 

agent and make his statement his own. It follows that such 
an answer must be clothed with all the authority, and have all 
the effect, of one made upon the personal knowledge of the 
defendant. According, then, to the answers filed in this case 
the bond in question was by Hillary Radcliff, one of the ob- 
ligors, delivered to the agent Tollman, and, when so delivered, 
was precisely in the situation in which it was when the plain- 
tiff executed it; and it is expressly and positively denied that. 
any alteration, in any particular, was made in it after lt came 
into the possession of Tollman. This denial in the answer is 
strengthened by some singular discrepancies in the bill. It 
is first alleged that after the said note was executed, a seal was 
attached to the name of Hillary Radcliff without the knowledge 
or consent of the said Hillary, and the name “George” stricken 
out, and the name “Alpress” added thereto. The bill then 
proceeds—“‘Your orator further charges and alleges the truth 


to be, that previous to the erasure and insertion, in the Spring 


of 1840, the agent presented the note to your orator, at Ashe- 
ville,” ete., “your orator never for a moment supposed that a 
forgery had been previously committed on the said promissory — 
note by the addition of a seal, and the erasing the name, as 
before set forth. There is in this statement a confusion and | 
want of clearness sufficient to excite distrust and throw dis- 
credit on it. We are first told, that. when the note was presented 
to the plaintiff in the Spring of 1840, there was no erasure or 
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substitution; and then we are informed that, when he executed 
it, he had not the slightest idea a forgery had been committed on 
it by adding a seal, and by the erasure or substitution. In 
McFarland v. McDowell, 4 N. C., 15, the Court decided, that 
when the facts, on which the plaintiff’s equity rests, are by the 
‘answer positively denied, or the truth of them is rendered 
doubtful, by the facts and circumstances set forth in the an- 
swer, and the defendants swear they have no knowledge of 
the facts set forth in the bill, and that they do not believe © 
them, so that, upon the whole, the plaintifi’s equity is 
(561) rendered doubtful, the injunction must be dissolved. | 
Here are the material facts of the bill expressly denied, 
and the circumstances, as they are alleged to have occurred, 
set forth in the answer and doubts, to say the least, as to the | 
truth of the allegations of the bill, excited not alone by the 
contradicting statements of the answer, but also by the con- 
tradictory averments of the plaintiff. According then’ to the 
rule in McFarland’s case, the injunction must be dissolved. 
- But again, the fact of the forgery, according to the plaintiff’s 
own shewing, has been submitted to a jury in a trial at law, 
and the verdict negatived the charge; and this, although the 
plaintiff, produced two witnesses, according to: his allegation, 
to show that the alterations were in the handwriting of the 
agent Tollman. The plaintiff, as far as we can see, acquiesced 
in the verdict, nor does he now complain of it, or give any 
explanation why the jury so found, whether from a want of 
testimony, or any error in point of law on the part of the 
presiding Judge. Without any explanation he comes into a 
court of equity and asks for a new trial. We think he is 
nof entitled to it. Peace v. Nailing, 16 N. C., 290. With 
respect to the insufficiency of the clocks, we do not consider 
any question upon that point as arising in this case. The bill 
is not framed with that view. It does not ask to have the 
contract rescinded, nor does it offer to return the clocks still 
on hand, or to account for those sold, nor are the proper parties, 
the purchasers of the clocks, before the Court. In truth, it is. 
a question in which the plaintiff has no concern. He places 
himself solely upon the ground of the fraud charged to have 
been practiced on him, in procuring his execution of the bond. 
The interlocutory order heretofore made in this case, dis- 
solving the injunction, ought to be affirmed. | 
Per Curiam, ORDERED TO BE CERTIFIED ACCORDINGLY. 


Cited: Grantham v. Kennedy, 91 N. C., 154. 
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(562) 


“THOMAS WADDILL v. CHARLOTTE D. MARTIN. 


1. Where a planter had been in the habit of permitting his slaves to culti- 
vate patches of corn, cotton, etc, and of selling the product and 
paying over to them the proceeds, and where he died while the crop 


was under cultivation: Held, that the executor was justified in: 


pursuing the same course as to such crop, and in paying the proceeds 
to the slaves. | 


2, But this must be done bona fide, and, like the pharaphernalia allowed 
to a wife, the amount paid over must be proportioned to the estate 
and condition of the deceased. 


This was a bill filed in Anson Court of Equity, by one 
executor against a.co-executrix for an account and settlement of 
the estate of their testator. It. was referred to the Master to 
state an account, and the case now came before this court upon 
_exceptions to the Master’s report. The matter of these excep- 
tions 1s stated in the opinion here delivered. 


Winston and Mendenhall for the plaintiff. 
Strange for the defendant. 


Rvurrin, C. J. James H. Martin was a wealthy planter of 
Anson County, who made his will and a codicil to it, in which 
he appointed the plaintiff, a son-in-law, his executor, and the 
defendant, his widow, his executrix, and then the testator died 
in July, 1836. Both the plaintiff and the defendant took pro- 
bate of the will; but the plantations were chiefly managed 
- through the latter part of 1836, and during 1837 and 1838, by 
the plaintiff, who received in the proceeds of crops, ete., the 
sum of $16,442.65. Dissensions haying then arisen between 
the plaintiff and the defendant, about the management of the 
estate and the administration of the assets, the plaintiff filed 
this bill, praying, for reasons set out in it, for the appointment 
of a receiver and for a settlement of his accounts, as executor, 
and also for a settlement of that of the defendant, as executrix. 
By orders made at different times, receivers were appointed, 
until, finally, the management of the estates was, by consent, 
placed in the hands of Mr. Parsons, a second husband of | 
the original defendant, Mrs. Martin. It was then (563) 
referred to commissioners to audit and report the account 
of the administration of the plaintiff; and to the report made, 
the defendants, Parsons and wife, have excepted. 

The first exception is to a credit allowed to the plaintiff, of 
$1438.97 (with interest thereon), which the plaintiff received for 
certain cotton made by the negroes of the testator in 1836, and 
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paid by him to the negroes. The facts respecting this item, as 
reported, are these: The testator, who was a considerable slave- 
holder, had been for many years in the habit of allowing his 
negroes to make small crops of cotton and other things, in 
patches of their own and for their own use. He did not, how- 
ever, permit them to sell the cotton themselves, but required 
them, as they picked it out, to bring it to his gin; and the tes- 
tator had it ginned and carried to market and sold with his 
own, and then, after deducting a due proportion of the expenses, 
the testator paid to the negroes the cotton made by them, to 
enable them to purchase small articles of comfort for them- 
selves and their families. In the year 1836, the testator’s slaves 
had, by his permission, planted and cultivated their patches of 
cotton on his land; in autumn, they gathered it and delivered to 
the plaintiff at the gin, to be prepared and sold for them by 
him, when he should sell that belonging to the estate. It was 
accordingly sent to market and all was sold together, and 
entered by the commission merchants in the accounts of the 
estate; so that the plaintiff in his own account as executor, gave 
the estate credit for the proceeds of all the cotton. But, when 
he paid to the negroes their share of the money, viz, the sum of 
$143.97, he debited the estate therewith by way of cross entry. 
It is to that sum, as a credit to the plaintiff in his account cur- 
rent, that the present exception is taken. 

The Court is of opinion that the exception should be over- 
ruled.’ The practice of the testator, as a master, and the con- 
duct of the plaintiff, as executor, conform to the usage, and a 
most beneficial usage, which is almost. universal throughout 

North Carolina; and we have never known or heard of 
(564) an attempt hitherto to charge an executor in favor of a 

legatee or even creditor, with the little érops of cotton, 
corn, potatoes, ground peas and the like, made by slaves by 
permission of their deceased owners. Executors are not charge- 
able with anything but that which they ought to have received; 
and it has never been considered that the negro’s little crops, 
growing or made, were assets, any more than the little sums of 
money which they might have received for the crop of the pre- 
ceding year, if any remnant were left in their chests, or their 
poultry, or their dog, or their extra clothing. Those petty 
gains and properties have been allowed to our servants by usage, 
and may be justified by policy and law, upon the same prin- 
ciple that the savings of a wife in housekeeping, by sales of 
milk, butter, cheese, vegetables and so forth, are declared to be, 
by the husband’s consent, the property of the wife. It is true 
a slave can not have property; and upon that the argument for 
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the exception is built. But it is equally true that a married 
woman can have no property in money or personal ehattels in 
possession; but they belong in strict law to the husband, and 
actlons in respect to them must be in the husband’s name. 
‘Nevertheless, the wife may claim them against the executor. 
Now we do not say that negroes can hold anything against the 
executor, because they and what they have belong, as property, 
to the executor. But we do say that an executor is not bound 
to strip a poor negro of the things his master gave him, nor 
to take away his petty profits from a patch, with the proceeds | 
of which the slave, with the ordinary precaution of a prudent 
and humane master, may be induced, and in a measure com- 
pelled, to buy those needful comforts of food and raiment, over 
and above the allowances of the owner, which promote his 
health, cheerfulness and contentment, and enhance his value. 
In many instances, what the slave, with a pride that makes him 
happy, buys for himself, would, if not thus procured, be of 
necessity supplied directly by the master; so that, in point of 
fact, leaving to the negro the spending of his money at his own 
pleasure, is then a pecuniary saving to the estate, and these 
slight indulgencies are repaid by the attachment of the 
slave to the master and his family, by exerting his indus- (565) 
try and honesty, and a spirit to make and save for the 
master as well as for himself. In fine, experience has proved 
so fully the advantages of these minor benefactions to a depend- 
ent race, which humanity at first prompted, that there is 
scarcely an owner of slaves who does not act as this testator did, 
and no executor, we believe, ever acted otherwise in such a case, 
than the plaintiff did. Of course it will be understood that we 
can not intend to shield a person, whether he be master or 
executor, In a case of mala fides in-attempting to cover property 
from creditors or legatees under the pretence that it belongs to 
the slaves. Like paraphernalia, beyond the party’s circum- 
stances, it would be disallowed. But there is no suggestion that 
the plaintiff did not act bona fide; the only argument being, 
that he was obliged to take whatever the negroes had, be that 
little or much. We do not think so, for the reason given. 
Indeed, there are a number of statutes which, in regulating 
trading with slaves, recognize a sort of ownership by slaves of 
certain articles, by permission of the master, forbidding them 
to have certain other articles or to sell or buy them; which 
shews that there is an universal sense pervading the whole com- 
munity, of the utility, nay, unavoidable necessity, of leaving to 
the slave some small perquisites, which may be called his and 
disposed of by him as his, although as against a wrongdoer the 
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property must be laid in the master, for the sake of the remedy, 
and althotgh the master, if he will, may take all. Here the © 
sums received by the negroes were but a pittance per capita; 
not more, probably, than the ducks, chickens and eggs of the 
same number of slaves would have brought, nor half as much 
as their Sunday finery would. The exception prefers an ungra- 
cious claim, and as we think an unfounded one; and it must be 
overruled. : | 
The second exception is, that the commissioners have allowed 
all the commissions to the plaintiff, whereas Mrs. Parsons is | 
entitled to a part of them. The answer to that is, that the 
account before us is not one of the whole estate, but only 
(566) of the administration of that part which come to the 
hands of the plaintiff. It does not appear that the 
executrix had anything whatever to do with the transactions 
embraced in this account. When her administration accounts 
come to be taken, she will be allowed such commissions, as may 
be proper, on what she received and disbursed. This exception 
is also overruled. - | 
A third exception is to a credit allowed the plaintiff for the 
sum of $1,306.25 paid on a bond given by the testator to one 
Asa Hubbard. The facts in relation to the debt in question 
appear in the evidence to be as follows: A purchase was made 
by the testator from Hubbard of a house and lot in Wades- 
boro at a price exceeding $3,000; which purchase was for the 
benefit of the plaintiff,;Waddill, who occupied it as a tavern. 
The testator gave his bonds for the purchase-money, and, on 
25 April, 1832, he made his will, and, after giving his daughter, 
Mrs: Waddill, a tract of land and some slaves, adds thus: “If 
Thomas Waddill pays for the house and lot I bought of A. 
Hubbard and has no account against my estate, then I also give 
said house and lot to my daughter; Eleanor Waddill, including 
all the furniture.” Afterwards the plaintiff paid Asa Hub- 
bard the purchase-money of the house and lot, except a sum, 
which with the interest amounted, at the time of payment, after 
the testator’s death, to $1,806.25; and the testator made a 
codicil to his will, 1 May, 1836, and therein devised thus: 
“Instead of leaving the tavern house and lot in Wadesboro to 
my daughter, Eleanor, I leave it to my son-in-law, Thomas 
Waddill—provided he has no accounts against my estate.” It 
is very clear, from the evidence, that the purchase of the house 
was for Waddill; but as the testator was to be bound for the 
purchase-money as surety for Waddill, he preferred giving his 
own bonds for the price and taking the deed to himself, as his 
security. The debt, therefore, was really Waddill’s; and so he 
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treated it, up to the testator’s death, by making the payments 
instead of the testator. Hence, probably, upon some under- 
standing between those parties, the devise of the house arid lot 
was to Waddill’s wife on condition of the payment by | 
him of the whole of the purchase-money. It is said, (567) 
however, that the condition is dropped in the disposition 

to Waddill himself in the codicil. But that is not so. It is 
not, indeed, expressly repeated, but it is virtually; for the codicil 
leaves the property to him “instead of leaving it to his wife.” 
That is, it merely substitutes the husband for the wife; and 
consequently upon the same terms, of paying the purchase- 
money. The testator did not mean to give more by the codicil 
than by the will, but only to change the devisee. The payment 
of the residue of the purchase-money, which was unpaid at the 
death of the testator, was incumbent upon the plaintiff himself, 
and he had no right to charge the estate with it. The third 
exception ls therefore allowed. 

In the account the plaintiff charges the estate with the sum 
of $40, “advanced to Mrs. Martin, and also with the sum of 
$111.7 9, Thomas Waddill’s account.” To these two items the 
defendants take a fourth exception, because they are not sup- 
ported by any evidence.' And such being the fact, this excep- 
tion is also allowed. 

Per CrriamM. DIRECTIONS TO THE MASTER GIVEN ACCORDINGLY. 


Coated: Washington vo. Emery, 37. 


| | (568) _ 
NATHANIEL J. KING et al. v. ZACHARIAH TRICE et al. 


1. Where one purchased land bona fide, without notice of any fraud or 
| trust, he is entitled to the benefit of his purchase, although there 
may have been fraud in the transaction by which his vendor acquired 
the legal title. 
2. A debtor, after his arrest upon a ca. sa., may transfer his property 
bona fide, for the purpose of discharging any debts he may think 
proper. 7 
3. A bill can not be filed to obtain satisfaction. of a debt out of the 
debtor’s property, while the creditor is proceeding at law against the 
debtor’s person by @ ca. sa. 
4, Although instruments may be referred to as exhibits attached to the 
pleadings, yet their contents should be sufficiently set forth in the. 
bill or answer to which they may be attached. 
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Cause transmitted from the Court of Equity of Oranas, at 
Spring Term, 1844. 7 

The following case appears from the pleadings: , 

The bill is entitled, “the bill of complaint of Nathaniel J. 
King, Charles R. Yancy, and John Blackwood, to the use of 
Hurt, Patterson and Wills, merchants in the town of Peters- 
burg, in Virginia, against Zachariah Trice, Richard Henslee 
and James C. Turrentine.” It begins, however, in the stating 
part of it thus: “Humbly complaining showeth unto your Honor, 
that your orators, Hurt, Patterson and Wills, became the own- 
ers or assignees of a claim on the defendant, Zachariah Trice, 
for which they gave a valuable consideration, and on which 
a judgment was rendered against the: said Trice in the Supe- 
rior Court of Orange County, at September Term, 1839, for 
the sur of $1,132.19 cents, with interest until paid, and costs.” 
The bill then states, that a fiert factas issued on the judgment, 
which the sheriff of Orange returned to March Term, 1840, 
“nothing found”; and that thereupon a capias ad satisfacien- 
dum issued, returnable to September Term, 1840, on which 
Zachariah Trice was arrested by the sheriff, and that he gave 

bond for his appearance to take the benefit of the act 
(569) for the relief of insolvent debtors, filed a schedule and 

gave notice to the plaintiffs; and that the schedule 
included nothing but his interest or resulting trust, “in certain 
property which he alleged he had previously conveyed to James 
C. Turrentine.” | ; 

The bill then states, that, previous to rendering the judg- 
ment, Z. Trice executed to Richard Henslee a deed of trust for 
all his estate, real and personal, to secure the payment of debts 
to the amount of $21,000; and that the said deed was made by 
the said Trice to cover his property from the said execution 
and to defraud his creditors, as the conduct of the said Trice 
afterwards proved. For that the said Trice procured a sale 
to be made by Henslee under the deed of trust, at which the 
property (“which was very valuable, consisting of lands and 
- negro slaves”) was put-up for sale and purchased by irrespon- 
sible persons for the use and benefit of the said Trice. The bill 
then further states, that after the ca. sa. had been served as 
aforesaid, and a few days before the return day thereof, the . 
said Trice, on 8 September, 1840, executed a deed of trust to 
James ©. Turrentine, then and at the filing of the bill on 18 
September, 1842, the sheriff of Orange, “in which he conveyed 
most, if not all the property, which he had previously conveyed 
to Henslee and which the latter had pretended to sell under 
the deed of trust to him; thereby shewing conclusively that the 
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said deed to Henslee was fraudulent, and, therefore, null and 
void, and that your orators writ of fieri facias legally attached 
on the said property.” The bill then states that the plaintiffs 
are advised that they are entitled to have it so declared by the 
Court and to have the said judgment satisfied out of the prop- 
erty; and accordingly the prayer is for a decree to that effect, 
and that Turrentine may be restrained from applying any part 
of the estate to the satisfaction of the debts mentioned in the 
deed of trust to the prejudice of the plaintiffs. | 

By an amended bill it is stated that at the sale made by 
Henslee (as mentioned in the original bill) Noah Trice became 
pretended purchaser of the Dillard plantation, lying on 
the road from Hillsboro to Raleigh, but really pur- (570) 
chased with the money of Zachariah Trice, and in trust _ 
for him. And that on 3 September, 1840, in order to comph- 
cate the title of his property and to defeat the plaintiffs, the 
said Zachariah executed a conveyance to Samuel Strayhorn for 
the Dillard plantation for the pretended consideration of $1,600, 
and procured said Henslee and Noah Trice to join in the same. 
_ The bill charges that, although the sum of $1,600 is mentioned 
ag the consideration in the deed to Strayhorn, yet nothing was 
paid, and Strayhorn accepted the conveyance upon a_ secret 
trust of Z. Trice, or as a security for some small debt, 
which Z, Trice owed him, or for which he was. Z. Trice’s se- 
curity. And then it prays ‘for a discovery from Noah Trice and 
Samuel Strayhorn, and for satisfaction out of this tract of land, 
and for general relief. 

In respect to the place called the Dillard plantation, it is 
stated in the answers of Zachariah Trice and Noah Trice, 
that, at a sale made by Henslee, the said Noah, at the request 
of Zachariah, became the purchaser thereof at $1,600, paid 
by him to Henslee; but that he purchased in trust for Zachariah, 
who privately furnished the money. And those defendants and 
Strayhorn state that Zachariah Trice was the guardian of cer- 
tain infants, and that Strayhorn was his surety, and that judg- 
ment was obtained on the guardian bond for about $984.83, 
and Strayhorn was compelled to pay on 29 February, 1840, the 
sum of $1,416.38, and afterwards the sum of $1,031.92, “aad 
$89.95, making i in the whole the sum of $2,537.30, on the said 
jud ment; and that the said plantation was sold to him by 
Zachariah Trice. bona fide, at the price of $1,600, in part pay- 
ment of his said advances for Z, Trice, and that such price 
was the fair value of the land; and that he took the deed on 
3 September, 1840, from Henslee and both the Trices, in order 
to have a good title from both the legal and equitable owners, 
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Strayhorn denies positively any trust between him and Z. Trice, 
or any fraudulent purpose to defeat any creditor of Z. Trice, 

and he says that his sole object was to obtain a payment 
(571) from Trice and save himself, as far as he vould; and 

further, that except a small balance of about $80, which . 
was found to ‘be due from him to Z. Trice, upon a settlement 
of other accounts between them, the said land i is the only pay- 
ment he has received or can now expect to receive, as Trice has 
become hopelessly insolvent. 

The defendant Turrentine answers that Z. Trice told him 
on 3 September, 1840, that he had executed to him as trustee 
a deed to secure the. payment of his debts as therein mentioned ; 
and requested him to accept the same and execute the trusts, 
but after considering the subject several days, he declined to 
act, and has never done so further than, at the request of the 
persons interested, that he joined in an assignment of the 
property to one Riley Vichers, as trustee in his ‘place. 

The Trices and Henslee admit that Z Trice executed a 
deed of trust to Henslee for all or nearly all his property, as 
stated in the bill. 

There is but little evidence in the case. It is confined {o 
the liability of Strayhorn and his payments for Trice, and 
supports Strayhorn’s answer almost literally. Jt is proved 
that he purchased the Dillard plantation at $1,600, and gave 
Z. Trice his acquittance for that sum in part of the money he 

had paid for him. 


No counsel for the plaintiff. 
Norwood for the defendants. 


Rerrin, C. J. As against the defendant, Strayhorn, the 
bill may be dismissed upon the merits of his case, as stated in 
his answer and fully established by his proofs. Upon the 
question of the good faith of his purchase and the promise of 
a fair price, the Court must make a declaration in his favor: 
for the agreement as to the price of $1,600, in part of the 
debt to Strayhorn is proved, and there is no evidence to impeach 
it on the score of inadequacy. Admitting, then, the deed from 

Z: Trice to Henslee, and his sale to Noah Trice were fraudulent, 

yet Strayhorn is not to be affected thereby, as he was no 
(572) party to those transactions and has the conveyance of 
all three of those persons, made bona fide and on a valu- 
able and adequate consideration. The Dror fraud is purged 
as to him. King v. Cantrel, 26 N. C., 251, But if that were 
not so, the bill would be dismissed as to Strayhorn, as it must | 
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be as against all the other defendants, upon the intrinsic weak- 
ness of the case stated in it. As far as we ean collect, from 
the statement of the bill, any principle on which it was in- 
tended to be founded, it can not be supported at all. The 
case the writer of the bill seems to have aimed at making is, 
that the plaintiffs might have had their fiert factas served on 
certain property, fraudulently conveyed by their debtor to 
Henslee, and that they would have done it, and obtained satis- 
faction thereof, had they then known of the fraud: but that, 
from a want of knowledge of the fraud, they were induced to 
have or allow their fiert factas to be returned nulla bona, and 
sue out a ca. sa. and have their debtor arrested; by which means 
they are likely to lose their debt, as the debtor after his arrest 


has made another conveyance of his property, and is endeavor- 


ing to procure his discharge as an insolvent debtor. Upon this 
case the plaintiffs ask to be preferred to the last purchaser 
and to have the same benefit of their fiert facias, which was 
returned nulla bono, as if the property had been seized under 
it; because, as they say, it was not their fault that it was not 
levied, and they have done nothing to discharge the lien created 
by it and the law. It is to be observed, in thé first place, that 
the debts said to be secured in the deed to Turrentine (against 
which relief is sought) are not denied, nor that deed impeached 
as fraudulent, or as inoperative for any reason, but the two 
following. The one, that the plaintiffs might have seized the 
property for their debt, on account of the fraud in the con- | 
veyance to Henslee; and the other, that this deed to Turrentine 
was made to secure other. creditors, to the exclusion of the 
plaintiffs, after Trice had been arrested on the ca. sa. As to 
the first reason, the case is against the plaintiffs, upon the 
ground already mentioned in respect to the case of Strayhorn. 
Aceording to the plaintiffs’ own argument, the property 
remained in Z. Trice, as to his ereditors notwithstanding (573) 
his deed to Henslee. Consequently he could convey it 
bona fide to his ereditors or to a trustee for them, and that 
would be good against the plaintiffs, if done when they had 
no lien by the execution on it. That was the ease here, for 
the fieri facias had been returned, according to the bill, and 
the debtor was under arrest, on the ca. sa. And the second 
point is equally clear against the plaintiffs, as we have very 
recently held in the ease of Cheek v. Davis, 26 N. C., 284. 
But laying aside all the preceding considerations, there is 
one complete answer to the bill, which is common to all the 
defendants. It is this: the bill was filed for the purpose of 
obtaining satisfaction out of the debtor's property, while the 
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creditor was proceeding upon an execution executed upon the 
debtor’s person. No such proecceding can be allowed, either at 
law or in equity. The taking the body in execution is prema 
facte a satisfaction of the debt. Although a doubt may be 
made upon that point, when the debtor is discharged from 
actual custody by giving an appearance bond under the insol- 
vent debtors act, yet, it is clear that, while the proceeding is 
carried on under that act against the person, so as to compel 
him to pay the debt, or go to prison, if he be insolvent or do 
not take the regular steps to entitle him to swear out, the 
creditor can not also entitle himself to execution to create a lien 
on the legal property of the debtor. There can be no foundation 
for relief in the court of equity out of that property, or indeed, 
his equitable property. The law deems an execution against 
the person an adequate remedy, while it is subsisting, to all. 
purposes. In this case the bill shows such an execution, and 
as far as appears, the proceedings on it are not concluded. 
Therefore there is no jurisdiction here, since at law the plain- 
tiffs are actually prosecuting a plain and perfect remedy. 
The case has been treated hitherto, as if the bill were other- 
wise well framed, than in stating a defective equity. But it 
is drawn with so little skill or so very carelessly, that 
(574) if the plaintiff’s equity, as to its principle, had been 
ever so clear, the Court could not have relieved them 
for want of a proper statement of facts. It 1s not even cer- 
tain who are the plaintiffs. King, Yancey and Blackwood are 
mentioned in the title of the bill as suing to the use of Hurt, 
Patetrson and Wills, but how they come to do so can not be 
conjectured,.as the name of King, Yancey and Blackwood is 
no more heard of. Then who Hurt, Patterson and Wills are 
can not be told, for the Christian name of neither of them is 
given. Again they are said to be assignees of a claim on Z. 
Trice, on which a judgment was rendered; but what is the 
nature of the claim, whether a debt by bond or a demand of 
some other sort, or whether they be the legal or only the equit- 
able assignees, or from whom they got the assignment, or in 
whose name the judgment was taken, in no manner appears. 
And besides those, the bill is radically defective in not stating 
and describing the property cenveyed by the debtor, or of which 
the satisfaction is songht. Here the statement is, that Trice 
made a fraudulent conveyance to Henslee of valuable property, 
“consisting of land and negroes.” And afterwards the Trices 
and Henslee conveyed the Dillard plantation to Strayhorn, 
the defendant, and “the other property” to Turrentine. It is 
true the bill states, that copies of the deeds the plaintiffs have 
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ready to produce, and they pray they may be considered parts 
of the bill. But they, are not exhibited with the bill, and there 
is therefore nothing in the pleadings, from which the precise 
subjects of litigation can be ascertained. Indeed, if they had 
been exhibited, “that would not dispense with a description of 
the subjects in the body of the bill, or a statement of so much 
of the contents of the instruments as may be necessary to 
establish the party’s title. The purpose of annexing exhibits 
is not to enable the pleader to make the pleadings mere skele- 
tons, not in themselves containing the facts and points in con- 
troversy, but to obtain an admission of their genuineness from 
the other side, and for greater certainty as to their contents 
and as aiding in the construction from the context. The 
Court, as is well known, seldom adverts to matters of (575) 
form, and, indeed, perhaps culpably, has been indulgent 
to very loose pleading in equity; and we very reluctantly make 
any observations on such points. But we feel constrained to 
animadvert on such very defective statements, as are found 
in these pleadings; and especially to let it be known that, in 
pleadings drawn hereafter, we shall expect so much of the 
deed or will, as constitutes the party’s title, to be set forth in 
the body of his pleadings so that the title may be seen in the 
pleadings and not merely in the proofs. 

The bill must be dismissed with costs; and in taxing them 
a Solicitor’s fees must be included for each of the defendants, 
Strayhorn and Turrentine, and one for all of the other defend- 
ants together. 


Per Curtam. DECREED ACCORDINGLY. 


Cited: Wilson v. Land Co., 77 N. C., 456; Saunders v. Lee, 
101 N. C., 6. 


| | (576) 
DAVID KERNS vo. WILLIAM CHAMBERS et al. 


1. Where, to a bill praying for an injunction, the defendant admits the 
equity, but seeks to get rid of it by setting up an a of his own, 
the injunction must be continued to the hearing. 

2. Our act of Assembly, Rev. Stat., ch. 32, sec. 12, limiting the time 
within which injunction shall be granted to stay executions on judg- 
ments at law, dees not apply to cases where the cause for the 
injunction originated in the conduct of the defendant after the 
rendition of the judgment. - 

3. A-surety receives from his principal bonds on other persons, sufficient | 
to discharge a debt for which he and a co-surety are responsible, and, 
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for his personal convenience, delays the collection of these bonds, 
the parties not being insolvent. He then obtains an equitable 
assignment of the judgment against his principal, his co-surety and 
himself, Equity will not permit him to enforce the collection of one- 
half of this: judgment against his co-surety, until he shows that he 
 eould not by reasonable diligence have collected the bonds so 
received by him. | . 


This was an appeal from an interlocutory order of the Court 
of Equity, at Fall Term, 1844, his honor, Judge Manly pre- 
siding, directing an injunction, which had been granted by a 
| Judge in the vacation, to be dissolved in part. 

The following is the substance of the bill and answers: 

The plaintiff, by his bill, charges that he, together with the 
defendant, Chambers, Charles Verable, and Christian Brinkle, 
executed a bond to-the defendant Goss, as sureties for one 
Samuel Kerns, all of whom resided in the county of Rowan, 
except Goss, who resided in Davidson; and suit was brought 
against all the obligors, in the county of Davidson, and judg- 
ment obtained against all except Kerns, who had been dis- 
charged as a bankrupt; that previous to the trial of the suit, 
Kerns, the principal in the bond, delivered to the defendant 
Chambers, funds sufficient to pay off and discharge the whole 
debt due the defendant Goss; that these funds consisted of a 
note on R. W. Long for $260, and one on Thomas Mull for 
$740, and the balance in cash, the whole amounting to $1,086.50. 

After the rendition of the judgment, it was, as he is 
(577) informed and believed, paid off and discharged by the | 

‘defendant Chambers, and is now kept alive by a com- 
bination between him and the defendant Goss, to compel him, 
the plaintiff, to pay the whole of it, as an execution has been 
issued on it and been levied on a tract of land belonging to 
the plaintiff. The bill charges that the defendant Chambers 
received from R. W. Long the money due on his bond, and 
that he either had or might and ought to have received the 
money due from Mull, and that the judgment of Goss has been 
satisfied by the funds of Kerns, the principal in the bond. It 
further: alleges the entire insolvency of Kerns, of Verble, and 
of Brinkle, and prays for an injunction, which was granted. | 

The defendant Goss admits such of the allegations of the 
bill as directly concern him, except as to any combination to 
oppress or injure the plaintiff in taking the judgment; admits, 
that after obtaining the said judgment he, accepted the bond 
of the defendant Chambers, and by the directions of said 
Chambers, he assigned it to one James Elhs, and that he has 
no interest in it. The answer of Chambers admits the state- 
ment of the parties to the bond and the insolvency of all the 
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parties to it, except himself and the complainant; that a suit 
was brought upon it to Davidson County Court, and a judg- 
ment obtained; that the amount due upon the bond was larger 
than that stated by the plaintiff. This defendant admits that 
he gave his bond’to the defendant Goss for the amount of the 
Judgment, and took an assignment of it to James Ellis; that 
an execution has issued and been levied on the land of the plain- 
tiff, but that it was not his intention to raise upon it more 
than one-half the judgment, after deducting all credits he was 
entitled to. The defendant Chambers admits, further, that 
Kerns, the principal in the bond, put into his "hands the two 
notes. or bonds mentioned, the money to be applied, when col- 
lected, to the discharge of Goss’s bond; that the amounts are 
correctly set forth in the bill, and that he has received from 
_ R. W. Long the amount due upon his note or bond, and always 
intended to give the plaintiff the benefit of it, to the amount 
of his interest in it; he says, that as to the bond of Mull, | 
he never has collected it; that Mull lives in Mississippi, (578) 
where it is difficult to collect money, and that he owes 

him on his own account ten thousand dollars; and he has been 
afraid to press the collection of the bond transferred to him 
by Kerns, fearing, if he did so, to lose all that Mull owed him. 
He further states that Kerns had transferred to a trustee all 
his property to secure the payment of his debts, among which 
was this one to Goss, and that the notes or bonds of Long and 
Mull were given originally for purchases made at the sale of 
the trust company, were not under the control of Kerns, and 
that, therefore, Kerns had no right to appropriate them to the 
payment of the Goss debt, but the money upon either, when 
received, was to be appropriated to the whole of the debts se- 
cured by the trust. 

The answers both insist, that the bill be dismissed for want 
of parties. The representative of Ellis, the assignee of the 
judgment, who is dead, it is alleged, ought to be made a party, 
and they further insist that the injunction should be dissolved, . 
as having improvidently issued, more than four months having 
elapsed after the rendition of the judgment before the filing 
of the bill. Upon the coming in of the answers, the injunction 
was dissolved as to one-half of the Judgment, and the plaintiff 
appealed. ’ 


Boyden for the plaintiff. 
Alexander and Osvonne for the defendants, 
Nasu, J. No more of the pleadings j is apace than is neces- 
sary to bring into view the principles upon which this Court 
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founds its decree. The plaintiff’s equity is, that he and Cftfam- 
bers, the defendant, being the joint sureties with others to 
Goss, the other defendant, for Kerns, the latter put into the 
hands of Chambers funds sufficient to discharge the debt, and 
that therefore, as between them, the debt is discharged. ‘To 
meet this allegation, the defendant Chambers replies ; he ad- 
mits that he had received from Kerns two bonds, one on R. W. 
Long, which was paid, and the other upon - Thomas Muil, of 
Mississippi, the latter not collected, and the reason he assigns 
is, that Mull is indebted to him to a much larger amount, 
(579 ) and he lias been deterred from attempting to coerce the 
collection of either claim for fear of losing both. Ii is 
not denied that Mull is solvent and able to pay all he owes to 
Chambers. We do not consider this as any answer to the plain- 
tiff’s claim. It is manifest that the reason why the Mull debt 
has been delayed in the collection is, to accommodate and se- 
cure the interest of the defendant Chambers. If he chooses to 
indalge Mull, for any cause, he has no right to. ask that the 
plaintiff shall be compelled to join him in the indulgence. In 
other words, with funds in his hands to pay the debt, he has 
no right to sell the property of the plaintiff to pay any portion 
of it. We consider him, as to the purposes of this debt, as 
having appropriated the Mull bond to his own use. The bond 
havnig been placed in his hands by the principal in the debt 
for the joint benefit of the sureties, the plaintiff, one of them, 
and the only responsible one except the defendant Chambers 
had a right to be consulted in its disposition, and the defend- 
ant ought at least to have brought the bonds and money into 
court and submitted them to its disposition. Another defense 
upon these bonds is offered by Chambers in his answer. He 
alleges that Kerns, being greatly indebted to secure his credi- 
tors, made an assignment of all his property to a trustee, 
and. among the debts so secured was the Goss debt. He fur cher 
alleges that the bonds of Long and of Mull were given for the 
purchase of part of the trust property, so conveyed, and that 
it was not in his power nor in that of Kerns to direct it entirely 
to the satisfaction of the Goss debt, but that the other creditors, 
whose debts are secured by the deed of trust, are entitled to 
their reasonable portion of it. It is not necessary any eae 
should at this timne be expressed upon jhe question raised; 
is sufficient for us to say, that, in this stage of the case, te 
defendant can take no benefit by the objection. It has been 
repeatedly decided by-this Court, that when, to a bill praying 
for an injunction, the defendant admits the equity, but seeks 
to get rid of it by setting up an equity of his own, the injunc- 


456 


N.C.] JUNE TERM, 1845. 


sm ap a i A a 


RICHMOND v. VANILOOK. 


—— ~~. = a ne ne = oe a 


tion must be continued to the hearing. Lindsay v. Etheridge, 


21 N. O., 36. 
That is the case here. If the objection can avail the 
defendant, it must be upon the hearing of the cause.  —- (580) 


We do not agree with the defendants that it was nece’- 
sary to make the representative of Ellis a party. It is evident 
from the answer of Chambers, that the whole interest in the 
judgment in equity is in him. Ellis paid nothing for it. It 
is not assignable at law, and at law it is still the property of 
Goss. The defendants are mistaken mn supposing that this 
case comes within the operation of our act, limiting the time 
within which injunctions can be granted. The plaintiff’s right 
to ask for an injunction arose after the rendition of the judg- 
ment, when he discovered that the defendant Chambers had 
made a wrong application of the funds placed in his hands by 
Kerns, for the payment of the Goss debt. This was made 
manifest to him by the levy of the execution on his land. As 
long as the judgment was Goss’s there was no equity against it. 
Until then he could not know whether those funds would be 
so appropriated or not. We do not think the statute operates 
upon this case at all. 

We are of opinion there was error in the interlocutory decree 
heretofore. pronounced in this case, and the same must be 
reversed, with costs in this Court, so far as it dissolved the in- 
junction for one-half of the sum recovered, and the injunction 
must be continued to the hearing. 


Per Curiam. DECREED ACCORDINGLY. 


— Cited: Hall v. Robinson, 30 N. C., 60. 


(581) 
JAMES RICHMOND v. SOLOMON VANHOOK et a). | 


1. A testator bequeathed to his wife a large amount of real and personal 
property, for her natural life, and after her death to A. The wife 
died in the lifetime of the testator: Held, that the legacies to the 
wife did not lapse by her death, but that on the death of the testator 
they vested immediately in the remainderman. 


2. Among other legacies, the testator bequeathed certain negro women and 
their children. They Had children at the time of the execution of 
the will, and several born afterwards and before the death of the 
testator: Held, that these afterborn children did not pass under 
this bequest, but that they remained ,undisposed of by the will. 

3. Some of these negroes undisposed of by the will had been placed by the 
testator in his lifetime in the possession of one of his sons, where 
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they remained until the testator’s death: Held, that there being 
only a partial intestacy, this could not be construed an advance- 
ment, so as to entitle such son absolutely to the negroes on the 
testator’s death, under the provisions of the act of Assembly, Rey. 

_ Stat., eh..37, sec. 17. To eonstitute such an advancement, there 
must “be entire intestacy of the parent. 


. The testator bequeathed a desk with all that was in it: Held, that, by 
this bequest, all that was found in the desk at the testator’s death, 
whether there at the time of making the will or placed there subse- 
quently by the testator, passed to the legatee. 


Cause removed from the Superior Court of Law of CaswE i, 
at Spring Term, 1845, by consent of the parties. 

The bill states that John Richmond died in the year 1841, 
having, in 1830, duly made and published his last will and _ 
testament, and which, after his death, was duly proven, and 
letters testamentary granted by the proper court to the defend- 
ant Vanhook. By his will the testator devised as follows: 
“T give to my beloved wife, Mary Richmond, my dwelling house 
and all near outhouses, and three hundred acres of land whereon 
I now live; also I give her one negro man, Gabe, and one negro 
woman named Hannah, and one auanied Nicey ad her children, 

and one named Isaac, and my chest and all that is in it, 
(582) and all my household and kitchen furniture, and all my 

beds and furniture, and three head of horses, and ten 
head of cows, and all my hogs and sheep, which property I 
give her during her natural life or widowhood, and at her 
death the above named property to return to John Currie Rich- 
mond”; that at the date of the will, Nicey had five children, 
and between the date of the will and the death of the testator 
in 1841, she had five more. Elizabeth, one of Nicey’s chil- 
dren, before the making of the will, had one child, and Francis, 
another of Nicey’s children, had two children born after the 
date of the will, and Harriet had one born since. 

The bill further sets forth, that by the 2d clause in the will, 
the testator gave to the complainant bequests and bounds, a 
part of the ‘tract of land which by the first clause he had given 
to his wife for her life, and also several negroes, among whom 
were three negroe women, to wit: Dinah, Suckey and Esther, 
each of whom have had children since the date of the will. 
By the 3d clause, the testator devises as follows: “I give to my 
son John Currie Richmond, the balance of my land not willed 
before; also I give him one negro woman named Sylvy and 
her five children: one named Riah and her ehild; also I give 
him my desk and all that, 1s in it.” And by the 4th clause, 
he gives the balance of his stock not willed, and his books, 
equally to be divided between his two sons, the plaintiff, James 


458 


NO.) JUNE TERM, 1845. 


_Ricrmonp v, VENSOOR: 


oo -—_ -- —__--—- 


©. Richmond, and the defendant John Currie Richmond; that 
Sally, the child of Riah, named in the 3d clause, and Sylvy, 
_ have each since the date of the will, had several children. The 
bill further sets forth that at the date of the will the testator 
had two tracts of land, one of which was by the Ist and 2d_ 
clauses, divided between the plaintiff and the widow; and the 
other, by the third clause, was given to the defendant John 
C. Richmond, and that he also had a large personal estate, 
which came io the hands of the executor, and most of which 
he had delivered over to the other defendant; and among other 
things, was a large sum of money, consisting of specie and 
bank notes, all of which the defendant, John “C. Rich- 
mond, took possession of, claiming it as his, either under (583) 
‘the first clause, giving to Mrs. Richmond the chest with 
all that is in it, or under the similar bequest in the third clause 
of the desk, directly to himself; that he claims all the property, 
_ veal and personal, devised by the first clause to Mrs. Richmond 
for her life, because, she having died in the lifetime of the 
testator, the devise over to him became an immediate devise ; 
whereas the bill alleges, that in consequence of the death of — 
Mrs. Richmond, during the life of the testator, the devise to 
her became lapsed, and either sunk into the residuum, or the 
testator died intestate as to it. And that the plaintiff was 
entitled equally with the defendant to the property so be- 
queathed, they being the only children and next of kin of the 
testator. The bill then alleges that the defendant John C. . 
Riehmond, by virtue of the legacies to him, claims all the 
children of the negro women mentioned in the first and third 
clauses, born since the date of the will, whereas the will gives 
none but those that were in being at the time the will was 
made, and that all such after-born increase are subject to dis- 
tribution between the plaintiff and the defendant John C. Rich- 
mond. The bill prays an account of the estate, and that the 
plaintiff may be decreed to have one-half of the property be- 
queathed to Mary Richmond, and one-half of the negroes born 
. since the date of the will, and of the money, etc. 

The defendants, by their answer, admit the allegations of 
the bill, as to the will of John Richmond, and that the first, 
second and third clauses thereof are correctly set forth, that 
the names of the children born to the negro women named in 
the first and third clauses after the making are correctly set — 
forth; they admit the death of Mrs. Richmond before that of 
the testator; deny that the legacy to her lapsed in consequence 
thereof; but assert that it became an immediate bequest. to 
the defendant John C. Richmond; and that, by the will, the 
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defendant John C. was entitled, not only to all the negroes 
mentioned in the first and third clauses of the will, but also to 
all the increase born to any of the negro women since the date 
of the will. If in this construction they should be mistaken, 
the defendant John C. Richmond then claims the chil- 
(584) dren born between the making of the will and the death 
of the testator, as an advancement; the testator having 
put them into his possession during his life, and if they are 
not disposed of by the will then, as to them, ‘the testator John 
Richmond died intestate. The answers further admit that the 
defendant John C., with the consent of the executor, took into 
his possession all the stock of cattle, horses and sheep, as be- 
queathed in the first clause, and also all the money on hand, 
and bonds and notes. He claims the latter under both the first. 
and third clauses, as they were kept by the testator in the desk 
bequeathed to him, and were there found at the death of the 
testator. The defendant Vanhook states that he had handed to 
the plaintiff the $150 bequeathed him in the second clause of 
the will, and also the sum of $11.7 3-4 his portion of the sale 
of the stock and books mentioned in the fourth clause, which 
he had refused, and that he has the money and is ready to 
pay it. An inventory is filed with the answers, which is alleged 
to contain a true statement of all the personal property of 
John Richmond, which came to the hands of his executor. 
Upon the coming in of the answers, the parties mutually 
agreed that the Clerk and Master should take an account of 
the number of slaves born between the making of the will by 
the testator John Richmond and his death, their names and 
values; and also of the personal estate, other than the slaves 
which has come to the hands of the executor, and his disburse- 
ments. 
, The cause being regularly set for hearing, was sent to this 
ourt. / 


Morehead for the plaintiff. 
Kerr and Norwood for the defendants. 


Nasu, J. The facts in this case are not controverted; and 
our only business is to put a construction on the will of John - 
Richmond. « It is contended by the plaintiff, in the first place, 
that by the death of Mrs. Richmond during the life of the 

testator, the legacy to her is either lapsed, whereby it 
(585) falls into the residuum; or the testator has died intes- 

tate as to the property ‘contained in 14; neither propo- 
sition is true. 
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It is a general rule that where a legatee dies before the testa- 
tor, the legacy lapses. But there are several exceptions to it, 
all of which are enumerated. 1 Roper Legacies, 320 to 341. 
The exceptions are founded on the manifest intention, as ap- 
parent in the will of the testator, that it shall not lapse, but 
go to some other person. Thus in Eales and England, Pre- 
cedents in Chancery, 200, the testatrix gave to B three hundred 
pounds with a declaration of her will, that B should give the 
£300 at his death or sooned, to his daughter C. B. died before ~ 
the testatrix, leaving C surviving him. The Court declare that 
the legacy to B did not lupse, but that C took it on the death 
of the testatrix. And the bequest was compared to one made — 
to B for life remainder to C, in which case C’s right to the 
legacy could not be questioned. Here the bequest to Mrs. 
Richmond, in the first clause, is to her for hfe only, with re- 
mainder, as expressed in the third clause, to the defendant 
John C. Richmond. There is in fact nothing to lapse. The 
remainderman is to take whenever the wife, Mrs. Richmond, 
dies. And upon the death of the testator, John C. Richmond 
took all the property, immediately, by virtue of the third clause 
of the will. | 

The next question raised by the pleadings is, what negroes 
passed to John C. Richmond by the will. Jt appears that in 
the first clause, the testator gives Nicey and her children, and 
by the third, Sylvy and her five children, and Riah, and her 


child. Both Nicey and Silvy, and Riah, and her child, named © 


Sally, have had several children since the making of the will, 
and before the death of the testator. The plaintiff alleges that, 
under the will, John C. Richmond can take none but those 
named in it, and who were in being when it was executed; 
and that the children and grandchildren born between that . 
time and the testator’s death are not disposed of by the will, 
and that- they either fall into the residuum, if there be one, 
or the testator has died intestate as to them, and they 

are of course to be divided among the next of kin, him- (586) 


self and the defendant John C. On the part of the de- 


fendant John ©. it is contended, if the will does not carry the 
after-born children, then it is a case of partial intestacy, and 
the testator having, i in his lifetime, put them into his possession, 
it 1s, under the Act of 1806, Rev. St. ch. 37, sec. 17, an ad- 
vancement. 

We are of. opinion that, under the two clauses referred to, 
John C. Richmond took only the negroes mentioned in the 
will, and that all the children born after the date of the will - 
are undisposed of by it. If there was a residuary clause, the 
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after-born slaves would fall into it. Jones v. Jones, 1 N. C., 
482. But the testator has created no residuum. The fourth 
clause of the will is a special bequest of particular articles. 
As therefore, there is no residuum, the testator, as to the after 
born slaves has died intestate. The question raised by the de- 
fendant under the Aet of 1806, has never, until now, been 
directly before the Court. But there can be but httle doubt 
how it would have been decided, if it had been so presented, 

as to call upon the Court for an opinion. In Stallings v. Stat- 
lings, 16 N. C., 298, the then Chief Justice expressed an 
opinion that, under the Act of 1806, when a person puts a slave 
into the possession of -his child and suffers it to remain there 
until his death, it will be an advancement to the child, not 
alone in the case of an intestacy properly so called, but also 
where, having made his will, he omits to dispose of that particu- 
lar slave, which is a partial intestacy. In that case there was. 
no will, and consequently the question did not arise. It is but 
the opinion of a most respectable and -reflecting Judge, and 
entitled to the highest consideration; and wherever in subse- 
quent cases it has been alluded to, it has always been so treated. 
In Hurdle v. Elliott, 23 N. C., 176, the Court, in delivering its 
opinion says, “the question we are now considering,” as a gen- 
eral one, 18 a very important one, and requires much con- 
sider ation.” The opinion does not profess to discuss and much 
less decide it, and yet, in a very few lines. the argument against 

the dictum. in Stallings v. Stallings, is summed up, 

(587) with a precision that leaves no doubt as to what would 
| have been the opinion of the Court if they had then 
decided it. In commenting on the words, “he or she dying 
intestate,” as contained in the Act of 1806, the Court says, 
“the objections to the doctrine of a partial imtestacy being 
within the act, are not few nor trivial.” It then enumerates _ 
some of them, as that the ‘act speaks of intestacy, without 
qualification; next the act speaks only of such gifts as may 
grow into advancement upon the death of the parent, and there 
is no such thing as advancement or hotchpotch in personalty 
upon a partial intestacy. Suppose a father put a negro into_ 
the possession of his son, and after by his will give the son the 
negro for life. Here, by the will, the testator dies intestate 
as to the remainder; is the son to take the hfe estate under 
the will, and the remainder by way of advancement, in direct 
opposition to the will? Though the Court does not decide the 
question, vet the reasons urged against it have an authority 
little less binding. They show the point had been well and 
maturely considered, and upon a review of them, we consider 
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them decisive. The Court says, however, that the question 
is open to discussion, and they invite it. The counsel on this 
occasion has not favored us with an argument in support of 
his position. Again, in Freeman v. Knight, 87 N. C., 75, the 
Court strongly intimates its dissent to the dictum in Stallings 
v. Stallings. It is to be remarked, that in both Hurdle v. Elliott, 
and Ford v. Whidbee, 21 N. C., 21, the Court treats the ques- 
tion of bringing legacies into hotehpotch with advancements, 
as one too plain to be argued or disputed. And yet hotchpotch, 
or accounting for what has been received from a parent by a 
child, hes at the foundation of the doctrine of advancement, 
equality being the object of the law. In a case then of partial 
intestacy, the doctrine of advancement can not exist; property 
put into the hands of a child by a testator, and not otherwise 
disposed of by the will, though remaining in the possession of 
the child at the time of the parent’s death, 1s still the prop- | 
erty of the estate of which the testator has died intestate, and 
as such must be distributed under the law among the 

next of kin. (588) 

We are of opinion that John Richmond died intestate 

as to all the negroes born after the making of his will and 
before his death, whether in the possession of the plaintiff or 
the defendant Johri C. Richmond, and that they must be divided 
equally between the two next of kin. As regards the money, 
bonds and notes, which at the death of John Richmond. were — 
found either in the chest, bequeathed in the first clause, or in 
the desk bequeathed in the third, we are of opinion that the 
defendant John C. Richmond is entitled to the whole, whether 
put there by the testator at the time the will was ‘made, or 
put there. by him since. The bequest is of the chest and all 
in it—and so also of the desk. 


Per CurraM. DECREED ACCORDINGLY. 


Cited: Person v. Twitty, 98 N. C., 147; Taylor v. Bond, 45 
N. C., 19; Tillman v. Tillman, 59 N. C., 208;. Diocese ». 


Diocese, 102 N. C., 454. 
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(589) 
JAMES D. BUTLER et al. v. ACHILLES DURHAM et al. 


1. A clerk of a court has no right to certify a record and thereby authen- 
ticate it under his private seal. 

2, A guardian bond is not a record, and, before it can be read as evidence 
in any ease, it must be proved like all other bonds. 

3. Where a ward brings a suit in equity against the sureties of his guard- — 
ian, all who have been sureties to that guardian, either in the first or 
renewed bonds, should be made parties, that their respective por- 
tions of contribution for the declaration of their principal may be 
adjusted by the court in one suit. 7 


4. The principle is settled that, where the intention is manifest, a court 
of equity will always relieve against mistakes in agreements, as well 
in the ease of a surety as of others. 


Cause removed -by consent of the parties from the Court of | 
Equity of Ruruerrorp, at Spring Term, 1845, 

The plaintiffs allege in their bill, that in the year 1821, 
- Berryman Hicks was, by the County Court of Rutherford 
County, duly appointed the guardian of the infant children of 
Richard Blanton deceased, and that they are such children 
or their legal representatives; and that the said Hicks as such 
guardian, gave his bond with the defendants his sureties therein, 
dated 16 April, 1823; that said Hicks took into his possession 
the property of his wards, and several different times renewed 
his guardian bonds. The bill further shows that Hicks was, 
by the proper tribunal, removed from his guardianship in 
1827, and one George Blanton appointed in his place, who, 
soon thereafter, instituted a suit at law against the former 
euardian and his sureties, the present defendants on the bond 
of 1827, in which he failed, for the reason that the sureties 
thereto were justices of the peace of Rutherford County, at 
the time the bond was executed, and which said bond was for 
that reason void at law. The bill charges, that although the 
bond is void at law, it is good in equity, and prays it may be 

set up against the defendants in their favor, and they 
(590) be deereed to account with and pay over to them their 

respective shares of the estate, which came to the hands 
of their former guardian, Berryman Hicks, or which ought to 
have come. The bill further shows that Hicks removed beyond 
the limits of this State, 1s dead, intestate and insolvent, and 
has no representative. 

The defendants, by their answer, admit the appointment 
of Berryman Hicks, as stated in the bill, and that the names 
of the wards are correctly set forth. They state, that im 1821, 
when Berryman Hicks was first appointed guardian, he gave’ 
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a bond with the defendant, Achilles Durham, and one Burwell 
Blanton, as his sureties, and that they are entirely solvent, and 
all able to pay; aud the plaintiffs have against them full and 
complete redress at law; that the bond which they gave in 
1823 1s void at law for the reason assigned, but that there was 
no mistake in the matter, as it was known to the Court at the 
time that the sureties were magistrates of the county. They 
further allege, that in the year 1826, the guardian Hicks re- 
newed his guardian bond, and gave as his surety, one George 
Champion, and they insist, if they are answerable in equity 
for the guardian Berryman. Hicks, that the said George Cham- 
~ pion and Burwell Blanton, the surety to the bond of 1821, ought 
to have been made parties defendants. They further insist 
that a judgment was obtained in Rutherford Superior Court, 
at the ———— term thereof, by George Blanton, after he was 
appointed guardian of the plaintiffs, part of which was raised by 
a sale of the property of Hicks, and that they urged the then 
guardian; Blanton, to take a ca. sa. against the body of Hicks, 
which “he refused. They rely upon and claim the benefit of | 
the statute made for the protection of sureties to guardian 
bonds. | 2 | 
Upon the coming in of the answers, replication was taken, 
and the cause set for hearing and transmitted to this Court. 


Alexander for the plaintiffs. 
Osborne for the defendants. 


Nasu, J. The defendants have taken no evidence to sustain 
the allegations of their answer. Among the papers of 
the cause, we find copies of what are stated to be the (591) 
guardian bond, given by Hicks in 1821, and also in 
1827. Thése papers are certified by the Clerk of Rutherford 
County Court, as copies of the bonds filed in his office. We 
know of no law authorizing the Clerk to certify any paper, 
and thereby authenticate it under his private seal. These papers 
do not profess to be authenticated as records, under the seal of 
the Court. <A guardian bond is not a record, and, before it 
can be used as evidence in any case, 1t must be proved like all 
other papers of a similar kind, by the subscribing witness, if 
there be orie. The bill states, there were several other guardian 
bonds given by Berryman Hicks, but it does not tell “whether 
the sureties to them were or were not the same with those, who 
executed the bond of 1823. The defendants allege they. were 
different, but have furnished us with no proof of the fact. 

The same answer may be given to the protection sought by 
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the defendants, under the statutes of limitations. The answer 
does not set forth when the children came, of age, nor 1s the 
defective statement aided by anything in tle bill, nor is there 
any evidence on the subject. ‘The main, indeed the only, ques- 
tion raised in the case is, as to the right of the plaintiffs to 
come into this Court to set up against the defendants a bond, 
which is shown by the bill, and admitted by the answer to be 
void at law. This question was decided by this Court in all 
its length and breadth in Armstead v. Bozman, 36 N. C., 128. 
In that ease, as in this, the plamtiff rested his equitable ‘right 
upon the alleged fact that the bond executed by the parties 
was intended by them to be a good and valid bond, but through 
a mistake it was rendered void at law, and, for ‘precisely the 
same reason that some of the obligors were likewise obligees. 
Notwithstanding this objection, the bond was by the Court 
set up and the sureties held lable under it, on the ground that 
it was a clear mistake in matter of fact. The same doctrine 
is held in the ease of Crosby v. Middleton, Precedents in 
Chancery, 309. We consider the principle as settled, that 

where the intention is manifest, a court of equity will 
(592) abways relieve against mistakes in agreements, as well 

in. the case of a surety as of others. “Weser 0. Blakely, 
1 John. ch. 607. The plaintiffs are entitled to the relief 
they ask. 

It is further ‘stated in the answer, that the last guardian, 
George Blanton, recovered a iudement against Hicks, “and that 
by the sale of the property of the latter, a part of the judgment 
was discharged, and the whole would have been paid by Hicks, 
if Blanten had taken out a ca. sa. against him, as he was re- 
quested to do. It is stifficient to say, this is a matter which 
does not affect the right of the plaintiffs to call upon the de- 
fendants, nor do the defendants furnish any evidente of their 
allegation. Before the master, when the accounts are taken, 
the defendants will be at liberty to show any payments, which 
have been made by Hicks, or raised out of his property. 

Unquestionably, all the sureties of Berryman Hicks, whether 
parties to the same bond or to different bonds, ought to have 
_ been made parties to this suit, that the Court, in its final decree, 
might have adjusted the loss between them. As the case stands 
we do not know that there are any other persons interested In 
the matter, but those who are before the Court. The only 
effect, however, will be to throw the whole burthen in the first 
instance on the "defendants, leaving them to their Rey against 
the sureties to the other bonds, if there be any. 

The case must be referred to the master to take an account 
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of the estate belonging to the plaintifts, which came to the 
hands of their guardian, Berryman Hicks, and of his adminis- 
tration of the same. 


Per Curiam, DECREED ACCORDINGLY. 


Cited: Jones v. Blanton, 41 N. C., 119; Short v. Currie, 538 
N. C., 43. 


| (593) 
JOHN T. MAXWELL v. MATTHEW WALLACE. 


An entry-taker can not appoint a deputy, nor can the acts of one in the 
capacity of a deputy be rendered valid by the subsequent acqui- 
~ escence of the entry-taker in what he has done. | 


Cause removed by the consent of the parties from the’ Court 
of Equity of Mrcxiuennure, at Spring Term, 1845. 

This bill was filed to compel the defendant to convey to the 
plaintiff a tract of land, therein described, and to enjoin him | 
from prosecuting a suit at law, brought to recover possession 
of it. The facts of the ease are as follows: The plaintiff, in- 
tending to enter the land in question, went, on 17 February, 
1842, to the house of the entry-taker, who was absent, and ap- 
plied to his wife to take from him an entry thereof. She at 
first refused, but, at length, made an entry upon the entry- 
taker’s book to that effect, and on 8 June following, the plain- 
tiff obtained a grant for the land. On the same day, and before 
the plaintiff procured this entry to be made, and with his 
knowledge, the defendant apphed to the entry-taker to enter 
the same land for him, and paid his fee, and the entry-taker 
promised so to do upon his return to his house,- and which he 
accordingly did, and the defendant took out a grant, prior in 
date to the plamtifi’s. When the latter procured the entry- 
taker’s wife to make the entry for him, he hdnded her a paper 
deseribing the land, but 14 was not signed by him, nor was it 
left at the house of the entry-taker, but was carried away by 
him and handed to that officer, about three weeks thereafter. - 
The entry-taker proved that his wife had often taken locations 
for him, and that he had authorized her to enter them on, his. 
books in his absence, but that this was the first she had ever 
made, and that when he made the defendant’s entry, he 
saw the entry of the plaintiff made by his wife, and the (594) 
defendant’s entry next to it. The defendant had brought 
an action of ejectment against the plaintiff to recover posses- | 
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sion of the land. An injunction was granted, and, upon the 
coming in of the answer, replication was taken. 


Osborne for the plaintiff. 
Alexander for the defendant. 


Nasu, J. In the view we have taken in this case, it 1s un- 
necessary to inquire into the title of the defendant; 1t being 
very clear, we can not grant to the plaintiff the relief he seeks, 
Unless his grant is founded upon a valid entry, such as the 
law recognizes, however imperfect the defendant’s grant may 
be, the plaintiff can not ask the Court to compel him to convey 
the land to him. See. 4, ch. 42, Rev. Stat. directs the justices © 
of the peace in every county, to elect one: good and sufficient 
person to receive entries of claims of land, within such county 
respectively, and sec. 13 requires the claimant of any land to 
produce (the language is, shall produce) to the entry-taker, ete. 
It is not pretended in this case that the plaintiff did make an 
entry of the land with the entry-taker, but it is said his wife 
was the agent or deputy of the latter to act for him, and that 
he subsequently recognized and adopted her act. We know. ot 
no power in an entry-taker to appoimt a deputy or agent, to ~ 
perform his duties. ‘The law has made them personal to him- 
self, and that it did not intend he should have any such power, - 
is evidenced by the fact, that, in sec. 7, the power is given to 
the surveyor to appoint a deputy. Sec. 4, which requires the 
appointment of one entry-~taker, also requires the appointment 
of not more than two surveyors for the county. We think it 
is manifest, the Legislature intended to confine the power to 
receive entries in each county to one person. And among several 
other reasons, to avoid the very evil exhibited by this case, a 

' double entry of the same land by different persons. It 
(595) would further be difficult, if not impossible, for the 

legislative will, as expressed in sec. 18 to be complied 
with, in the case of there being two persons entitled to receive 
entries. By that section the entry-taker is required to endorse 
on every entry the date when made, and to enter a copy thereof 
in a well bound book, and “every entry to be made in the 
order of time in which it shall be received, and numbered in’ 
the margin.” Suppose the entry-taker to appoint several agents 
or deputies; for if he may appoint one, he may a dozen; and 
the same piece of land to be entered on the same day with each. 
How is the priority to be ascertained, and in what order are 
they to be spread upon the book? It is evident much confusion 
and uncertainty would be produced, which is now avoided by 
confining the power to receive entries to one person. It fol- 
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lows as a necessary consequence, if he can not appoint a deputy, 
he can not. by any recognition of his, make that lawful, which 
is in itself unlawful. If he could, the priority and certainty 
which the law recognizes and requires, would not depend upon 
the action of the parties, but upon the will and pleasure of 
the entry-taker. The plaintiff’s claim to relief rests upon the 


assumed fact, that he made an entry before the defendant, as 


required by law, and upon it procured a grant for the land to 
issue to himself : and that the defendant, with a knowledge of 
his priority,: made an entry of the same land. As he has never 
made an entry, such as the law requires, his equity has never 
arisen. : 


Perr Curiam. . BILL DISMISSED WITH COSTS. 


Cited: Harris v. Norman, 96 N. C., 62; Pearson v. Powell, 
100 N. C., 88. 


| : (596) 
HENRY WELLS v. ROBERT P. WELLS. 


]. A agreed with B that, in consideration of a certain sum, he would con- 
— vey to B a certain tract of Jand, and the purchase-money was secured 
by notes payable in three years. It was further agreed that B 
should take possession of the premises, -and should pay, annually, 
for three years a certain portion of the crop; and if B paid for the 
Jand by such annual installments in three years, the deed in fee was 
to be given; if not, the annual payment was to be considered as rent, 
and at the end of the three years the land was to be surrendered by 
B: Held, that if the annual payments amounted at the expiration 
of four years.to the price originally agreed to, be given for the land, 
the bargainee claiming that they should be so applied, although the 
bargainor insisted that the payments should be considered only as 
payments of rent, the bargainee was entitled to a conveyance of the 

_ premises. 


2. The time mentioned in the contract for completing the purchase of 
Jand is not usually considered in a court of equity as of the essence 
of the contract. , 


Cause removed from the Court of Equity of Buncomrs, by 
consent of the partics, at Fall Term, 1844. 

The following facts were disclosed by the pleadings and 
proofs. 

On 10 November, in ae: year 1836, the defeidant: for the 
consideration of $300, executed in writing, under his hand 
and seal, an agreement with the plaintiff, to make him a good 
title in fee to a traet of land of one hundred acres, more or 
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less, it being the land which the defendant purchased of David 
Roberts, lying in Buncombe County, on the waters of Haw 
Branch. The purchase-money was secured by notes of hand, 
payable in installments in three years from the date of the 
agreement. It was, at the same time, by a separate instrument, 
further agreed by and between the parties, that Henry Wells 
was then to be let into possession, and to hold the place for 
three years, by paying 125 bushels of corn per annum as rent; 
“but that the said 125 bushels of corn per annum is to go to 
pay tor the place at cash prices, if the said Henry Wells pays 
for the place in three years; if not, the annual payment of 

the corn is to be the rent, and the said Henry Wells is 
(597) to give up the possession of the place to Robert P. Wells, 

with all improvements, etc.” The plaintiff im his pill 
states, that he has paid to the defendant and his assignces of 
the said notes, the principal money and interest; that the entire 
payment was completed i in 1840; that he then called for a legal 
conveyance of the said land from the defendant, which “he 
refused to execute. The prayer of the bill is so a specific exe- 
cution of the said contract. 

The defendant in his answer, admits the written contract 
of purchase or lease as stated in the bill. And he further says 
that the plaintiff failed to pay the notes within the three years; 
that on 11 November, 18389, 1t was further agreed between them, 
that the payments which had been made should go as rent, 
and not as payments on the notes; and that it was then further 
agreed on, if the plaintiff would go on and pay off the said 
notes, independent of the rent already paid, that the defendant 
would let him have the land, and execute a deed for the same, 
but he says that the consideration was intended to be $350, 
and $300 was by mistake inserted in the written agreement. 
There is a replication to the answer. 


Badger for the plaintiff. 
Francis for the defendant. 


Dantet, J. There is no proof in the case of any. mistake 
having been committed, in imserting in the agreement $300, 
as the eonsideration for the land. There is proof that the 
defendant, on 11 November, 1839, demanded a surrender of 
the possession of the land, on the eround that all the purchase- 
money had not been paid within the time stipulated. To which 
demand the plaintiff refused to yield, and said he did not want 
to give it up, he had done too much work on it, that he would 
keep the place and pay for it. He then said that he would let 
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what he had paid ¢ go as rent, according to the written articles. 
All the advancements in money, stock, and corn, which 

the plaintiff had made for three years, the defendant (598) 
insisted to retain as rent, and also to force the plaintiff 

to pay beside in full the notes and interest, which had been 
originally given for the purchase of the land. This unreason- 
able demand was made on the very next day after the time 
for full payment had expired. It is plain from the terms of 
the original written contract, that the plaintiff intended to 
hold on upon the land, as a home, if he could by any means 
pay for it, and if he ‘found out that it would. be impossible 
for him to raise the purchase-money, that he should then have 
the liberty of being considered as a tenant for three years, at 
the rent of 125 bushels of corn per annum. The plaintiff, on 
11 November, 1839, refused to abandon his contract of pur- 
chase. The. parol agreement, extorted that day from him, was 
unreasonable and without any consideration in this Court : for 
the time mentioned in the contract for completing the pay- 
ment of the purchase-money is generally not, in this Court, of 
the essence of the contract. Indeed, the defendant was, him- 
self, not in a condition to rescind the contract of purchase or 
declare it at an end, as he did, upon the ground of its not 
having been literally performed by the plaintiff in making 
payment to the very day. For, before that time, the defendant 
had assigned one of the bonds for $100 to another person, who 
took it without recourse to the defendant, and on the sole 
credit. of the plaintiff, who duly paid it. After having thus 
virtually received one-third of the purchase-money, over and 
above the sums which he now elaims to keep as rent (which of 
themselves amount to nearly one-half of the purchase-money ), 
the defendant can not be permitted, in this Court, to insist on 
the forfeiture of either of his payments or the land by the 
plaintiff, when. the latter has since paid, or is willing to pay, 
the whole purchase- money agreed on, and the interest accrued 
thereon. 

It therefore seems to us that the plaintiff is entitled to a de- 
cree for a specifie execution of the contract, if he has paid the 
purchase-money as stated by him in his bill, or if he shall now 
pay what may be found due by a report of the master. 

We are of opinion that a reference must be made to 
uncertain whether the consideration money has been. (599) 
paid, and if not, what sum remains unpaid. . 3 


Perr CuriAM,  Dercreep ACCORDINGLY. 
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ISAAC LYERLY v, CLAUDIUS B. WHEELER et al. 


1, When a defendant admits the plaintiff’s equity on the facts on which 
it is founded, but sets up an equity in himself of a distinct nature 
and counterbalancing that of the plaintiff, he must sustain his 
answer by proofs. 


2, An answer, after replication, is not evidence for the defendant, except 
as it is made so by the discoveries called for in the bill, and which 
are responsive to direct charges or special interr ogeey 1e8. 


Sause removed from the Court of Equity of Rowan, at 
Spring Term, 1845, having been set for hearing upon the ‘bill 
and answer. 

The facts, being the same as those reported in the former 
case, are succinctly referred to in the opinion delivered in the 
present case. : - | 


Alexander for the plaintiff. 
Boyden and Osborne for the defendants. 


Nasu, J. When this case was formerly before us, it was 
on a motion to dissolve the injunction and remove’ the seques- 
tration previously granted. Ante, 170. These motions were 

refused; and, the cause being remanded to the Court of 
(600) Equity ‘for Rowan County, a general replication was 

filed to the answer. It is now here for final hearing, 
without any testimony on either side. The plaintiff in his bill 
states, that he had lved with the defendant several years as 
a clerk, during which time he had accumulated considerable 
property, consisting of money and notes, and other evidences 
-of money due, which, bope! Her. with id he had on hand when 
he went to the defendant’s S, 
that he slept in a room over the se of ihe ‘ieieadaut anal 
the defendant’s brother in-the same room; that on the night 
of the———the brother made some trifling excuse for sleep- 
ing in another room, and about midnight he was roused from 
his sleep by the entrance of the defendant, with a candle in 
one hand and a knife in the other. After lowering the window 
curtains, he came to his bed, charged him with having robbed 
him and threatened to kill him, if he did not give up all his 
property, which he did. . The bill asked for an injunction and 
sequestration, both of which were granted. The bill further 
charged that the brother had been removed from the room by 
the defendant, that there might be no witness. to the trans-, 
action. The defendant admits by his answer, that, being fully 


472 


N. 0.) _ JUNE TERM, 1845, 


fe ”. WE HEELER. 


satisfied in his own mind of the dishonest conduct of the plain- 
tiff, of his having plundered him, he took occasion to call upon 
him at a late hour of the night, and charge him with having 
plundered and stolen from him a large amount; but denies 
he threatened to kill him, if he did not give up the property, 
but told him he should expose and prosecute him; that the de- 
fendant had been acting as his clerk for several years, and it 
was his settled and solemn conviction, that he was, during that 
period, robbed by him, from time to time, of a large amount 
of property, greatly larger than what he took from him. And 
that he was induced to pursue the course he did, in order to 
save the reputation of the plaintiff and the feclings of his 
friends and relations. In the opinion delivered in the ease, 
upon the hearing of the interlocutory order, the Court says 
“the rule of equity is, when an answer to a bill for an mjune- 
tion admits the plaintiff's equity, but seeks to get rid 
of it by a new equity of his own, the injunction must (601) 
be continued to the hearing, when the defendant will | 
be at liberty to sustain his equity by testimony, if he can. The | 
defendant has taken no testimony, and the case is to be heard 
now, as it was upon the defendant’s motion to dissolve the 
injunetion. If upon the bill and answer, then the Court, by 
the rules of equity, could not dissolve the injunction, neither 
can they now, without testimony, ‘give the defendant a decree 
If they could, they were very idly employed in continuing the 
injunction to the hearing. The very reason assigned by the 
Court for their decree, points out the necessity, on the part 
of the defendant, of sustaining his equity by proper testimony, 
before he can obtain a decree in his favor. An answer, after 
replication, is not evidence for the defendant, except as it is 
made so by discoveries called for in the bill, and which are 
ses to direct charges, or special interrog atories. Gallts 
, Martin, 17 N. C., 473. Tt is not hike one charging and dis- 
mreee himself in the same breath, standing as one admission 
as if he had said, true I took the property from you, under 
the circumstances mentioned,, but immediately returned it to 
you. but here the defendant admits the truth of the plaintiff’s 
charge, and introduces new matter or new facts, constituting 
in his opinion, his justification; and which is not responsive 
to any allegation of the bill. This new and irresponsive matter. 
must not rest, for its proof, upon the defendant’s oath, but 
must be sistaqned by proof aliunde. bady Ormodo v. Hutchin- 
son, 18 Ves. Jr., 47. | 
We do not mean to be understood as saying, if the defendant 
had sustained, by proof, his allegations against the plaintiff, — 
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that we should have permitted him to retain possession of the 
fruits of his violence. The circumstances, as detailed by him- 
self, show a spirit of outrage and disregard of all lawful re- 
straint, that can not be countenanced in a court of equity. 
If the plaintiff had been guilty of the acts which he alleges, 
but which he does not charge as facts, the courts of Justice 
are open to him, and the evidence, which satisfied his 
(602) mind, might have satisfied the minds of a jury of his 
country. “Those courts are still open to him, But he 
must, in the meantime, place the plaintiff in the situation, in 
which he was, before he forced from him his property. There 
is one feature of the ease, which gives to the defendant’s con- 
duct a peculiar atrocity. Tt is the “fact, alleged by the plaintiff 
and not denied by the defendant, that he ‘caused his brother 
to remove from the room of the plaintiff, where he had before 
then slept, on the night selected by him for the transaction. 
Tle took care to remove out of the way the only person, who 
could have witnessed the deed, and if he is now without evl- 
dence to sustain his statement of the transaction, 14 is his own 
fault. A deed so conveyed by fraud and violence, can not be 
countenanced by any court. | 

An argument is urged for the defendant, that he gave the 
plaintiff “his bond for $4,869, and that this was a substantive 
contract, legalizing what had before been done. But the de- 
fendant admits that was a mere matter of form; for that he gave 
the bond to enable the plaintiff to satisfy his friends that the 
defendant owed him that sum, and, at the same time the plain- 
tiff executed to him an acquittal and release of the bond. That 
release, if genuine, can amount to nothing as a defense in this 
cause, as it 1s clear that not a cent was paid by the defendant ; 
and, indeed, this paper, under the circumstances, must be con- 
sidered as having been obtained by the same means the others 
were, namely, by what, in this Court, is considered nothing 
less than overpowering ‘moral, if not physical, duress. 

The plaintiff must, therefore, be declared entitled to the 
several bonds and other securities obtained by the defendant 
from him, as mentioned in the pleadings. And it must be re- 
ferred to the master to ascertain what they were, and what 
sum or sums of money, if any, the defendant has collected 
thereon; and who has the custody of the same; and let it be — 
declared that the defendant is liable to pay to the plaintiff such 
sum or sums of money, if any, which he may have received on 

any of the said securities, and to reassign to him such 
(603) of the securities as yet remain uncollected. And let it 
be further declared that the plaintiff shall bring into 
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court the bond given to him by the defendant for the sun of 
$4,869, dated 3 October, 1842, mentioned in the pleadings, in 
order that the same may be cancelled. 
Prr Curiam. | DECREED ACCORDINGLY. 
_ Cited: Melvin v. Robinson, 42 N. C., 82; Hughes v. Black- 
well, 59 N. C., 76, 77; Longmire v. Herndon, 72 N. C., 6381. 


SAMUEL MARTIN v. HENRY HARDING, Admr., Ete. 


1. A creditor, may, by a proper bill, obtain accounts of the real and per- 
sonal estates of his deceased debtor, and a decree for payment of his 
debts out of the proper fund. : 


2. But if he chooses to go on at law, and has the plea of “full adminis- 
tered” found against him, or confesses it, there is no ground for 
relief as against the executor or administrator, in equity, to set 
aside the verdict and judgment thereon, where the executor or 
administrator has been guilty of no fraud in misrepresenting the 
state of the assets. 


‘This was an appeal from the Court of Equity of Braurorr, 
at Spring Term, 1848, his Honor, Judge Bazley presiding, 
overruling a demurrer, which had been filed by the defendant 

to the plaintiff’s bill. | | 

The bill alleged, that some time in 1836, one Tilen Godley 
died intestate in the county of Beaufort, possessed of some per- 
sonal property; that at June Term, 1836, of the county court 
of the said county, letters of administration on the estate of 
the said Godley were duly issued to Henry Harding, 
the defendant; that the said Godley, at the time of his (604) 
death, was justly indebted to the plaintiff in the sum 
of $97.97 cents, and that, after the death of the said Godley, 
and the taking of the administration by the said Harding, the 
plaintiff sued out a warrant, returnable before a single magis- 
trate, in his name as plaintiff, against the said Harding, as 
administrator of the said Godley, for the recovery of the said 
debt: that, on the trial of the said warrant, the administrator 
pleaded “fully administered,” when the plaintiff, having estab- 
lished his claim, the justice gave judgment in his favor for the 
sum of $97.97 cents, with interest and costs, and returned the 
papers, as required by law, to the next term of the County 
Court of Beaufort; that, at the said term, the said Harding 
pleaded “fully administered,” when the plaintiff admitted the 
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plea, and the judgment of the justice was affirmed, and a scare 
facias issued against the heirs; that a judgment on this sce. fa. 
was obtained against the heirs; that executions isued on this 
judgment, from term to term, when the sheriff finally returned, 
that the lands had been sold for $25, enough to pay the costs, 
but not enough to pay any portion of the debt; that there are 
no other lands, descended to the heirs, on which an execution 
can be levied. The bill then states that no portion of the said 
debt has been paid; that, about the year 1840; a large amount | 
of personal property, consisting of slaves, bonds, notes, money, 
etc., of the estate of the said Godley, came to the hands of the 
said Harding, as administrator, to be administered, and that 
he has now in his possession an amount thereof, more than 
sufficient to pay all the just debts of his said intestate. The 
bill then averred that the plaintiff had now no remedy at law 
against the said administrator, and prayed that he might, out 
of the assets, so received since the judgment at law, be decreed. 
to pay to the plaintiff his debt, ete., and for further relief. 
To this bill a general demurrer was filed by the defendant, 
for want of equity in the plaintiff, and, the Judge below hav- 
ing overruled the demurrer, an appeal was, by leave of 
(605) the Superior Court, granted to this Court. 


Rodman for the plaintiff. 
Shaw for the defendant. 


Dantet, J. We think that the Judge should have sustained 
the demurrer. The plaintiff admits in his bill, that, at law, 
he confessed the truth of the defendant’s plea of plene adminis- 
travit. He then could proceed in one of two ways, either to. 
take a judgment quando, or sue a scire facias against the heirs 
to subject the land. He deliberately chose the latter course. 
And the circumstance, that the land did not produce enough 
to satisfy his Judgment, may be to him a misfortune, but we_ 
can not see that it is one of those mistakes, that a court of 
equity can relieve against. Tatum v. Tatum, 36 N. C., 118, 1s: 
not an authority for the plaintiff. There the two slaves given 
by the debtor to Dudley Tatum, who afterwards became ad- 
ministrator to the debtor, were sought to be subjected by the 
creditor, only after all the other assets, and all the lands, which 
had descended to the heirs of the debtor, had been exhausted. 
.The said gift of the two slaves by the debtor. then and then 
only, was ascertained to be void and fraudulent, under the 
statute, as to the ereditor secking payment of his debt. The 
donee of the two slaves had, in equity, a right to stand behind 
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all the general assets, and also all the lands descended to the 


heirs, until they were exhausted, before he should be called on 


to surrender the said slaves to pay creditors. He stood like a 
specific legatee, and had a right, in equity, to call in aid all 
the general assets, and also all the lands descended to the heirs, 
to pay debts, before he should be compelled to give up those 
slaves to the creditors of his donor. And, furthermore, in 
Latium v. Tatum, the defendants did not rely, in their answer, 
upon what had been found on the issue in the court of law. . 

A creditor may, by a proper bill, obtain accounts of the per- 
sonal and veal estates of his deccased debtor, and a de-— 
cree for the payment of his debt and those of others (606) — 
of the proper fund. Simmons v. Whitaker, 37 N. C., 


-129. But uf he chooses to go on at law, and has the plea of 


fully administered found against him or confess it, we see no 
possible ground for relief, in equity, against the verdict and 
judgment thereon, where ‘the éxeeutor has been’ guilty of no 
fraud in misrepresenting the state of the assets. It 1s not 
sufficient, for example, as a ground for coming into equity, 
that the creditor has discovered that the executor had assets 
at the time of the trial at law, which he did not disclose and 
the creditor did not then know of or prove; for the executor 
is not bound to give evidence against himself at law, and there 
were metheds by which the creditor might have had the dis- 
covery, 1f he had thought proper to resort to them. But if he 


— proceeds upon his own judgment, at law, the result must bind 


him, as in every other case of concluding persons by verdicts 
and judgments. For the present bill is merely an attempt to 
get a new trial of the plea of fully administered, or rather. 
to avoid the effect of the present plaintifi’s admission of it, 
without showing fraud by the administrator, and upon the mere 
ground that he had not fully administered. The effect of sus- 
taining the bill would be, that a finding upon that plea con- 


‘eludes. the exceutor, but in no instance coneludes the ereditor ; 
-and that the creditor, after taking his chances, at law, of fixing 


the executor with assets, because he may not be able to prove 
some disbursement, and the chances having turned out against 
him, may then ask that discovery and rehef from a court of 
equity, which he might at first have had for himself and all 


the creditors. There is no precedent of such a bill that we know 


of, which supplies a strong argument against 1. The question 
of “fully administered” is in its nature a legal one, and though 
courts of equity, for the sake of the discovery and the better 
remedy in taking the accounts and applying the assets, does 


assume jurisdiction of it at the proper period, yet, after the 
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parties have submitted the question to a legal tribunal and 
had its decision on it, the court of equity ought not to 
(607) undertake to revise that decision, or try the question, 
de novo, a second time. 
Prr CunramM., REVERSED AND DEMURRER SUSTAINED 
3 WITH Costs, 


Cited: Carrier v. Hampton, 33 N. C., 311; Aas v. Leigh, 
39 N. C., 100; Powell v. Watson, 41 N. C., 96; Stockton v. 
Briggs, 58 N, c 314; Wadswor th v. Davis, . N. C., 252 
Wilson v. Bynum, 92 N. ©., 728; Wilson v. Pearson, 102 W. O. 
310; Gulford v. Georgia (Co., 112 N. 3, 438. 


RICHARD PARISH, for himself and others, v. DIXON SLOAN et al: 


]. Where a plaintiff files a bill to secure the payment of his own debt out 
of property he alleges to have been fraudulently conveyed by his 
debtor, and states that he files it for his own benefit and for that of 
other creditors, whom he does not make parties, this is no cause of 
demurrer. 

2. When a fact, assigned as the cause of demurrer, does not appear in the 
statement of the bill, the demurrer will, of course, not be sustained. 


3. Equity will not permit a plaintiff to demand, in the same bill, several 
distinct matters, differing in nature, against several defendants, 
but will in such cause sustain a demurrer for multifariousness. 


4. But when one general right is claimed by the plaintiff, though the indi- 
viduals made defendants have separate and distinct rights, yet they 
may all be charged in the same bill, and a demurrer for that cause 
will not be sustained. 


This was an appeal by permission of the Court, from an 
interlocutory order of the Court of Equity of Sampson, at 
Spring Term, 1845, his Honor, Judge Pearson presiding. 

The plaintiff states in his bill, that, at the July Term of 

Duplin County Court, he obtained a judgment against 
(608) Dixon Sloan for the sum of $395, upon which an exe- 

eution issued, and that no property of said Sloan, either 
real or personal, could be found to satisfy it. 

The bill then states that Arna B. Chesnut, George W. Robin- 
son and David Murphy, are, each, judgment creditors of the 
said Sloan, and that no property ean be found with which to 
satisfy them. 

It charges that, Dixon Sloan being largely indebted, execu- 
tions -were dulv issued, and were levied on certain negroes, 
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whose. names are set forth, and which, on 19 May, 1841, were 


sold by the sheriff of Duplin, when certain of them were pur- 
chased by the defendant raison, and the remaining by Daniel 


~C. Moore. On the same day, Dixon Sloan bargained and sold 


others of his slaves to the said Faison, upon an agreement that 
he, Faison, should convey the negroes purchased by him, at 
the sheriff’s sale, to David D. Sloan, one of the defendants, 
in trust, for the use of Catharine Sloan, the wife of the said 
Dixon, during her life, and after her death, to the use of her 
children, the other defendants. This transfer, it is alleged, 
was made in fraud of the creditors of the said Dixon, and to 
cover them from all executions against him, the said Dixon. 

The bill further charges that Dixon Sloan was indebted to 
divers other persons, and that John C. Moore, being his surety, 
a mortgage deed was, on 20 July, 1841, exeented by the said 
Sloan, conveying a number of negroes to the said Moore, to 
secure and pay said debts; and that, on 1 April, 1842, the same 
Dixon Sloan mortgaged by deed to the said J ohn C. Moore, 
other certain negroes, for the purpose of securing another 
creditor. It ther charges that all the debts, so secured by said 
mortgage, were paid by the said Moore, by the sale of a few 
of the said negroes so conveyed. The pill prays that the plain- 
tiff and the said Arna B. Chestnut, Robinson and Murphy, may 
have satisfaction in the first place, out of the negroes mort- 
gaged to John C. Moore, which remain in his hands after dis- 
charging the debts so secured: and if that fund should 
prove insufficient, then out of the negroes conveyed to (609) 
David D. Sloan, by Faison, in trust for Mrs. Dixon and 
her children. | 

To this bill the defendants severally demur, and for cause of 
demurrer say: 1. That Arna B. Chesnut, George W. Robinson 


-and David Murphy, are not parties to the bill, and yet the — 


plaintiff Parish prays relief for them; and 2. That the 
bill charges that the sale, made by the Sheriff of Sampson, 


was fraudulent and void, as against the creditors of the said 


Sloan, as being made without consideration, though it alleges 
the sale was made to pay debts due from him; and 3 3. That the 
bill is multifarious in this, to wit, that it seeks to subject the 
equity of redemption of said Sloan in the slaves mortgaged 
to Daniel C. Moore to ‘the payment of the plaintiff’s claim, 
and also the slaves sold by the sheriff of Duplin to William 
Faison, although the titles of the several defendants to the 
two sets of slaves have no connection whatever, and the several 
defendants have no interest In common, in the matter in contro- 
versy. No more of the bill is set forth, than is required to 
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show the application of the several causes of demurrer gesreaee 
The demurrer was overruled, and the defendants allowed an 
appeal to this Court. 7 


Warren Winslow for the plaintiffs. 
Reid for the defendants. | 


Nasu, J. The cause first assigned in the demurrer 1s an- 
swered by the demurrer itself. It is, that. the plaintiff has 
asked the Court to provide for the relief of Chesnut, Robinson 
and Murphy, who are not parties to the bill. A demurrer is 
an allegation of a defendant, which, admitting the matters of 
fact alleged by the bill to be true, shows that, as they are 
therein set forth, they are insufficient for the plaintiff to pro- 
ceed upon, or oblige the defendant to answer. Now the plain- 
tiff asks relief for himself, upon a state of facts, which, if true, 
clearly entitles him to relief. His officionsly asking the aid of 
the Court, for others, who are not parties to his bill, and do 

not ask 1¢ for ‘themselves, centainly ought not, ‘and can 
(610) not, deprive him of his “right. It is an equitable, as 

well as legal maxim, that utile per wnutile non vitiatur. 
This is an sneumicient cause of demurrer to the whole bill, 
being too broad. The second cause assigned is, as to the sale 
made by the sheriff to Faison. The demurrer alleges that the 
bill charges that sale to be fraudulent, though made to pay 
the just debts of Dixon Sloan. The statements of the causes 
of demurrer are nothing more than references to the bill, and 
an enumeration of the objects appearing on its face;,and, hence, 
the first question in considering a cause assigned 1 in a demurrer | 
ever is, 1s it true? Does. the bill contain the statement as 
alleged in the demurrer? Redes., p. 156. 

Upon examination it clearly appears that the bill did not 
intend to charge, and in fact does not charge, that. the sale 
by the sheriff was fraudulent. The charge is, that the convey- 
ance of Faison to David Sloan, in trust for Mrs. Sloan and her ~ 
children, was in fraud of the rights of the creditors of Dixon 
Sloan. From anything appearing on the face of the bill, Faison 
is a bona fide purchaser of the eight negroes, at the sheriff’s 
sale; and the allegation of fraud, in this particular, is confined 
to his conveyance to David D. ‘Sloan: The fact then is not 
stated in the demurrer, and the bill is free from the objection. 

The principal cause of demurrer, is the third assigned, and 
is for. multifariousness. Equity will not permit a plaintiff to 
demand, in the same bill, several distinct matters, differing in 
nature, against several defendants, for this would be to expose 
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each defendant to unnecessary cost. The pleadings would, 
necesarily be spread out by the statement of the several claims 
of the other defendants, with which the co-defendants could 
have no connection. In such a case, the bill is demurrable. 
But when one general right is claimed by the plaintiff, though 
the individuals, made defendants, have separate and distinct 
rights, yet they may all be charged in the same bill, and a de- 
murrer for that cause ean not be sustained. Puckle v. Atlas, 
2 Vern., 837; Seymor v. Bennett, 2 Atk., 484; Adar v. N. R. 
Company, 11 Ves., 444; Carlisle v. Wilson, 13 Ves., 294; 
Duke of Norfolk v. Myers, 1 Mad., 88; 1 Jac. and (611) 
Walk., 369. | 

Thus, where the plaintiff claims a general right to the sole 
fishery of a particular river, he may file his joint bill against 
all persons claiming several rights in the fishery,’ as occupiers 
of the land adjacent to the river, or otherwise, Mayor of York 
v. Pilkington, 1 Atk., 282. So also for the infringement of 
a copyripght or patent. Dilley v. Doig, 2 Ves. Jr., 486. These 
cases show that, when one general legal right is claimed against 
several distinct persons, though their rights are different and 
distinct from each other, they may still all be joined in the 
same bill. In this case the plaintiff claims one general legal 
right against all these defendants. His allegation is, that all 
the negroes are the property of Dixon Sloan, so far as he is 
concerned, and constitutes one fund for the payment of his 
debts. The deed made by Faison to David Sloan, being for a 
valuable consideration proceeding from Dixon Sloan, it is as 
af Dixon Sloan had himself made the conveyance. It is a - 
voluntary settlement, made by him, upon his wife and children, 
and is therefore fraudulent and void against his creditors, pro- 
vided their debts can not be paid without resorting to it. Mor- 
gan v, McClelland, 14 N. C., 82. The bill charges that the 
plaintiff is such a creditor, and states that, at August term, 
1835, of Sampson County Court, Dixon Sloan was appointed 
guardian of the infant children of Chestnut, and gave > 
bond with the plaintiff as his surety. On 17 November, 1841, 
suit was brought on the bond against the plaintiff and Sloan, 
and a judgment obtained, and the execution levied on the prop- 
erty of the plaintiff, and he was obliged to pay it. He, there- 
fore, claims to be substituted to the rights of the wards of 
Dixon Sloan, and as a creditor at the time the conveyance was 
made by Faison. And the demurrer admits these facts. The 
negroes then, so conveyed to David D. Sloan, remain liable to 
pay the plaintiffs claim, provided other property of the said 
Dixon can not be found subject to the debt. The mortgages 
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to John C. Moore, for all that appears on the bill, were made 
bona fide; but it is alleged that the debts secured by 
(612) them have been paid by Moore out of the proceeds of 
_ the mortgaged negroes, and that several of them still 
remain in his hands unsold. If so, a trust has resulted to 
Dixon Sloan, and John C. Moore holds the unsold negroes as 
his trustee. Harrison v. Battle, 16 N. C., 5387. In such case, 
after the payment of the debts secured by the mortgage, the 
bargainor’s interest is, in equity, subject to the payment of his 
debis. It was necessary for the plaintiff, before he could sub- 
ject. the slaves in the hands of David D. Sloan, to show that 
there was no property of Dixon Sloan, out. of which his claim : 
would be satisfied. ‘T’o do this, John C. Moore was a necessary 
party. It is, indeed, highly to the interest of the wife and 
children, that they should be made parties, as they are enabled, 
thereby more effectually to guard their own interests, by seeing 
that the funds in the hands of John CO. Moore is properly 
accounted for, and properly apphed, in exoner ation of that held 
by their trustee, David D. Sloan. 


Per CurRiAM. DECREE AFFIRMED WITH ONE SET OF COSTS. 


Cited: Haggie v. Hill, 95 N. C., 806; Pisher v. Trust Co., 
138 N. C., 295. 


(613) 
JAMES M. SMITH v. THOMAS HARKINS et al. 


1. An individual can not, of his own authority, establish a free br idge or 
ferry across a stream, so as to impair the profits of a toll bridge or 
ferry authorized by the county court and already erected and “used 
by another individual. 


2. The property in such a franchise, though granted for the benefit of the 
public, is private in the individual “grantee, and he may not only 
sue at law to recover damages for an infringement, but equity will 
enjoin an unauthorized interference with his rights. 


3. The county court is the sole judge of what the convenience of its county 
requires in relation to roads and bridges, and can take such order in 
relation to them as in its discretion it may see fit, 


4, Where the person claiming an exclusive franchise to a road or ferry 
can not show the original order granting it, but shows that he and 
those under whom he claims have enjoyed it for more than forty 
years, and that the county court has fixed the rate of toll on it, his 
title to it ean not be disputed. 
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5. The fact of the county court fixing a rate of toll is, perhaps, conclusive 
evidence that the bridge or ferry was established by the county 
court, the proper authority, according to our act of Assembly, Rev. 
Stat., ch. 104, see. 1, for settling and establishing roads and ferries. 


6. Forty years omission, by the owner of a ferry, to furnish the public 
with the. service due from him, must amount to a surrender of his 

right to the exclusive franchise, 

. The act of 1806, Rev. Stat., ch. 104, sec. 28, which allows a bridge to be 
built instead of keeping a ferry, can only apply to a ferry actually 
existing and in use at the time of substituting the bridge for the 
ferry. 

8. When a public road is jaid out, the overseer is only required to con- 
struct such causeways and bridges as can conveniently be done by the 
hands allotted to him, in the time ordinarily employed or required 
in working on a public road. 

9. Bridges over a large stream, or ferries, must be established by the 
county court, 


“I 


Appeal from an interlocutory order of the Court of Equity 
of Buncomsr, at Fall Term, 1844, his Honor, Judge Pattle 
presiding, directing an injunction, which had been granted in 
the case, to be continued to the hearing. 

The bill was filed in May, 1844, and a supplemental 
bill on 15 June, 1844. They state, that upwards of forty (614) 
years before, a public ferry was established across the 
French Broad River in Buncombe County, on the State road, 
Jeading from Asheville to W aynesville, in Haywood County, 
to Macon and Cherokee counties, and to Georgia; and that it 
is situated about 1 1-4 miles from Asheville, and was originally 
granted and owned, and kept by Edmund Sams, who then owned 
the lands on which the ferry was established, and afterwards 
sold the land and ferry to one John Jarrett, who, in the year 
1830, sold the same to the plaintiff: that Sams, Jarrett, and 
the plaintiff have, in succession, during the periods of their 
respective ownerships, continually kept the ferry up and ue 
provided with boats and hands and transported all passengers, a 
in duty bound; that in 1801, the County Court of bao 
rated the said ‘ferry as the ferry of the said Sams, who was 
then in possesion of 1¢; and a copy of the order is exhibited with 
the bill -The bills then state, that in 1833, the plaintiff, then. 
owning and occupying the land and ferry, and believing the 
public convenience and his own interest would be promoted by 
having a bridge instead of the ferry, erected a good and sub- 
stantial bridge, and hath continually kept the same in good 
repair for all ‘such passing, as is required by the public, at 
rates fixed by the county court in April, 1834, a copy of which 
order is exhibited also, which allows the tolls to the plaintiff, 
as the owner of the bridge. 
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The bills state, that besides the sum paid originally as the 
purchase-money for the land and ferry, the plaintiff has laid 
out in the building and repairing the bridge, the sum of $2,000; 
and that the road on which it is situated 1s much traveled, 
and the bridge greatly resorted to for passage by wagons, carts, 
carriages, and passengers on foot and horseback, and yields 
the plaintiff much profit. The bills further state, that the de- 
fendant Dever, and, as the plaintiff believes, other persons, 
whose names are not known to him, have subscribed funds and 
entered into an agreement among themselves to erect a new 
and free bridge over the French Broad Itiver, about two miles 

| above the plaintiff’s bridge, and have employed the other 
(615) two defendants, Harkins and Culbertson, to build the 

same, and they had collected timber for that purpose at 
the spot, and had commenced the bridge. : The bills further 
state that there is no public road established on either side of 
the river to the place, where the projected bridge is to stand; 
but that the persons, through whose land a road would pass on 
the west side of the river, had applied to the county court and 
obtained at the preceding term an order appointing a jury to 
lay one off, but that it had not yet been done; and that no 
order-had been obtained by the defendants or any other person 
from the county court for the building of the new bridge, and 
that the defendants were proceeding in the work without any 
lawful authority. The bills then charge that the plaintifi’s 
bridge is a good and sufficient one, and duly attended to, for 
the accommodation of the public; and that the distances be- 
tween any given points on the different sides of the river, to 
and from which persons desire to pass, will not be materially 
different either way, except to a few persons, resident on the 
opposite side of the river above the bridges, who may wish to 
pass to or from Asheville; and, therefore, that the new bridge 
is not needed and will not be useful to the public, except in 
the single particular of enabling persons to cross the river 
without paying to the plaintiff the reasonable tolls allowed him 
by the county court. The bill further states, as evidence that 
the new bridge would not be useful, that prior to the establish- 
ment of Sams’ ferry, there was a ferry at or near the point, 
where it is intended to build the new bridge; but that Sams’ 
ferry proved so much more convenient than the other, and the 
roads to it were so much nearer and better, that very soon the 
other ferry was discontinued and the roads to it abandoned, 
and that they have remained out. of use about forty years. 
And the bills further change that the sole object of the de- 
fendants in erecting the said bridge, is to make it free, with the 
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intent to divert the travel from the plaintiff’s bridge, and thereby 
diminish his tolls and profits, and impair the value of his 
franchise and property. 

The exhibits referred to in the bill are orders of the 
county court, as follows: - (616) 

“At a court, ete., on third Monday of January, 1801. 
Ordered, that Edmund Sams’ ferry be rated as follows : Wagon 
and team, $0.50, ete.” 

“At a court, ete., on, ete., April, 1834. Ordered, that the fol- 
lowing rates of toll be allowed James M. Smith for crossing 
his bridge, to wit, ete.” 

The prayer is, that the defendants may be restrained by 
injunction from building the bridge and allowing persons to 
cross thereon. And, upon the usual affidavit of ‘the truth of 
the allegations of the bill, the injunction was granted. 

The answers admit that Sams, Jarrett, and the plaintiff, 
were successively in possession of the ferry across the French 
Broad River, up to 1833, and that then the plaintiff built his 
bridge at the same place; but state that the defendants do not 
know that the ferry was established forty years before, accord- 
“ing to law, nor that Sams sold it to Jarrett, nor Jarrett to the 
plaintiff; and that as to those matters, the defendants are un- 
able to state any bebef. The defendants admit, that in 1833, 
the plaintiff built his bridge, and that 1t was required by the 
public convenience and had been long before; but they deny 
that the plaintiff’s motive for building it was to promote the 
public convenience, but, rather, his private profit by the tolls 
and the use of it in passing to and from his mills and other 
estates on both sides of the river. The defendants admit that 
the bridge of the plaintiff was well built, and is kept in good 
condition: but say they believe the first cost and repairs ought 
not to have exceeded $1,600, and that the same has been long 
ago reimbursed to the plaintift: for that, besides the use of it 
by the plaintiff and his people, he has in eleven years received 
in money, by way of tolls, the sum of $4,800, which exceeds the 
sum of $400, in annual income. 

The defendants further say, that the upper ferry eee 
kept at the place, at which they propose to build a bridge, was 
the first that was established on the river, and was granted to 
Joshua Jones; and to the answer is annexed a copy of 
an order of the County Court of Buncombe, made at (617) 
April term, 1799, as follows: “Ordered, that Joshua 
Jones’ ferry be established and rated as follows, to wit, a loaded 
_ wagon, ete.,” and they deny that it was ever annulled or dis- 
continued according to law; but admit, “that for many years 
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no regular ferry boat had been kept there.” They further 
state that the roads to the public were oceasionally used. by 
persons living in the neighborhood at such times as the river 
was fordable; and “that eight years ago the county court granted 
the said ferry to one Robert Murray, who had purchased from — 
Jones the land on which the ferry had formerly been; but that 
such order was, by omission of the Clerk, not entered of record. 
The defendants further state, that since the bill was filed, the 
county court had passed orders for a road, on each side of the 
river to the place where the said bridge is to be erected, and 
a jury has laid each of them off to the river and made a re- 
port, which was approved by the Court, and that there were 
overseers appointed to open them and keep them up as public 
highways. 

The defendants further state that a bridge at the place of 
Jones’ old ferry would be highly useful to the public; and the 
answers set out in detail the several public places, to which 
the road by that place would be nearer and better than that 
by the plaintiff’s bridge. They say, that, in consequence thereof, 

a subseription had been made to build the projected bridge 
ann the defendants engaged to superintend or do the work; 
and that 1t was and is “Intended, if allowed to be built, a free 
bridge. They admit that it will divert a part of the travel 
from the plaintiff’s bridge; but they say that it will not dimin- 
ish his receipts more than $220 yearly; so that he will still 
have an income from tolls of $150, and his own passage, which 
is valued at $150 more, making $300 annual gain or saving; 
and, therefore, the defendants insist that the erection of the 
bridge would not be such an injury as the court ought to re- 
strain, inasmuch as the plaintiff would still be well compensated 

| for all outlays and the performance of all duties to the 
(618) public. The answers further state, that, at the solici- 
tation of the community, Robert Murry "agreed to per- 
mit a bridge to be built over the river in lieu of the ferry, to 
which he was there entitled; and that under such permission 
the contract was made with the defendants, Harkins and Cul- 
bertson. And the answers frankly submit that the defendants 
have a right to build the bridge over the river, as a part of the 
highway or road authorized “by the county court; and that, 
although they have no authority to receive pay for passing the 
bridge, they have the right to build at their own charges a free 
bridge for the accommodation of the public by the consent of 
the owner of the land on each side of and in the river; or, 
at all events, at the point designated in heu of the ferry estab- 
lished there, upon the permission of Murray, the owner of the 
ferry. | 
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The a intiff read a deed from Edmund Sams to John Jar- 
rett, dated 7 January, 1817, for a tract of land, situate on the 
Fy ari Broad, and containing 350 aeres on both sides of French 
Broad, described by metes and bounds, some of which appear 
to be the same with parts of the boundaries described in the 


first deed. 


Badger for the plaintiff. 
Francis for the defendant. 


Rurrin, C. J. In deciding on this appeal it is to be borne 
in mind, that the question did not arise on the hearing of the 
cause, whether there should be a perpetual injunction ; “but the 
question is, merely, whether the injunction shall be continued 
to the hearing. 

It isa doctring of the common law, that if a ferry be erected 
so near an ancient ferry on the same stream as to draw away 
its custom, it is a nuisance to the owner of the old one. 3 
pete 219. And it was held by this Court in the case of 
Long v. Beard, 7 N. ©., 57, that in-such a ease an action lies 
for the owner of the first ferry, against the owner of the 
new one, although the latter bea “free ferry; for the in- (619) 
jury to ‘the plaintiff was not in the gains of the defend- 
ant, but In drawing away the travel, and thereby diminishing 
his tolls and the value of his franchise. The reason for this, 
as given by Mr. Blackstone, is, that the owner of a ferry is 
bound to the public to keep it in repair and readiness for the 
ease of the citizens; and that he can not do, uf his franchise 
may be invaded, or if the income of the ferry. may be curtailed 
by diverting passengers by means of a rival unauthorized estab- 
lishment of a like kind. Therefore, although the public con- 
venience is the occasion of granting franchises of this nature, 
and, for example, the ferry established, or the road chartered, 
is publict juris, yet the property 1s private; and, consequently, 
an injury to it may be the subject of an action. Jor no person 
could be expected to serve the pubbe by bestowing his time, 
labor, and money in establishing a ferry or erecting a bridge, 
if its value could be immediately destroyed by the caprice or 
malice of private persons in adopting means of drawing away 
the custom to some establishment of their own. It 1s, then, 
truly the interest of the public, as well as an instance ‘of the 
private justice due to an individual, that the public grant of 
franchises of this kind should be protected by being held to be 
exclusive in the grantee, unless legally and duly ordered other- 
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wise by the public authorities. Hence, not only did the com- 
mon law give redress for an invasion of the franchise of a 
ferry by an action: but upon its being found that such redress 
was not adequate, equity interposed the more effectual remedy 
and restraint of injunction. It is obvious, that, from the dith- 
culty of proving the extent of the injury from time to time, 
and from the constant litigation arising out of the repeated 
invasions of the right, that must be naturally expected from 
a rival erection, the relief in equity is highly salutary, and, 
indeed, is the only remedy that has any pretensions to be 
deemed adequate. The cases are numerous of redress in that 
method. In a case in the Exchequer, Lord Hale presiding, the 
owner of land on both sides of the Thames set up a ferry three- 

quarters of a mile from an ancient ferry, and there was 
(620) a decree to suppress it on the bill of the owner of the: 

old ferry. 2 Austruth, 608. The doctrine has, indeed, 
been extended to all exclusive grants or franchises, of which 
one is in the actual possession, and there is no fair doubt of 
his title. Bush v. Western, Pre. Ch. 530; Whitchurch v. Hide, 
2 Atk., 391; Croton Turnpike v. Ryder, 1 Sohn C. C., 611; 
Newburg Turnpike v. Miller, 5 John C. C., 101. The same 
principle was acted on in this State in Long v. Beard, 6 N. C., 
3387; S.c., 4 N. C., 684. It is truc, that there the defendant 
received pay and therein expressly "violated the statute; but: 
the relicf would have been granted without that cireumstance, 
upon the general principles stated in the latter part of the 
opinion. And, in Newburg Turnpike v. Miller, supra, the 
remedy by injunction was used to suppress a free bridge, in a 
case like the present. We consider, then, the law of the case 
quite well settled. The only questions, further, are, whether 
the plaintiff i is entitled to the franchise, of which he is in pos- 
session; and whether the defendant has shown any right to 
disturb the plaintiff or divert his custom. 

It is true, the plaintiff doth not show an express grant to 
himself, or even to any one, under whom he claims, to keep a 
ferry over the French Broad. But by the Acts of 1779 and 
1784, the power to appoint and. settle ferries and to rate them 
is conferred on the county courts; and, therefore, the rating 
of Sams’ ferry in 1801, can be no less, by implication, than 
the settling it then, or, at the least an ‘admission that it had 
been before done hy some order not now found; for as the 
appointing and the rating are legally to be the acts of the same 
body, the rating a ferry, as then existing, imports that it thus 
existed by leave of that Court, and, therefore, legAlly existed. 
Then the bill states, that, fr om that ‘day to this, Sams, Jarrett, 
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or the plaintiff has, in succession, been in the uninterrupted 
possession under that grant and subsequent conveyances. The 


answers admit the possessions as charged, and they do not 
deny the grant nor the mesne conveyances, but say only that 


the defendants have no knowledge nor belief. on those points. 
But an injunction can not be dissolved on an answer 

of that kind; which barely hesitates to admit the plain- (621) 
tiff’s title, and will ‘not venture to deny it. We have 

said, indeed, that we consider the grant of the ferry, originally, 
sufficiently established by inference from the recognition of it 
by the county court. But if there were any doubt of that, the 
subsequent exclusive and notorious enjoyment for. forty-four 


years places the title above all question, if the different posses- 


sors have been in on. the same title. As to Sams and Jarrett, 


‘it explicitly appears to have been so; for the deed of the former 


4 


to the latter expressly conveys the ferry. As far as we can 
collect from the description in the deed of Jarrett to the plain- 
tiff, the and conveyed includes that on which the ferry was 
established, which, if that be true, passed with the land. The 
plaintiff swears that such is the fact. It is probably so, judg- 
ing from the admissions in the answers, that from the date of 
that deed Jarrett left, and the plaintiff thas been in possession. 
It may be necessary, perhaps, on the hearing, that the plaintiff 
should establish this point more distinctly, as he may do by a 
survey and other means. But as he has had no opportunity 
yet to take proofs, and the motion to dissolve the injunction 
is heard on the pleadings and exhibits alone, and the answers 
do not deny the title, we must assume for the present, after 
so long a possession, ander apparent color, that the plaintiff’s 
title is good, especially as the county court has also in 1834 
rated the bridge built by the plaintiff in hen of the ferry, 
therein calling the plaintiff the owner. It is next to be ob- 
served, in order that 1 may be understood that the right to 
the ferry. gives the plaintiff the right to the bridge and to de- 
mand tolls at it, that the Act of 1806, Rev. St., Ch. 104, see. 28, 
expressly authorizes the proprietor of a ferry, who shall pi efer 
building a good bridge, instead of keeping the ferry, to do so, 
under the same right and in the same manner by which the 
ferry is held, in a proviso, that the tolls may be regulated — 


-by the county court, so that a greater advance on the tolls above 


the ferriages than 25 per cent be not allowed. 


Tt is further to be considered, whether the defendants have 
shown any right in themselves, to encroach on that of 
the plaintiff by drawing away travel to another ferry (622) 
or bridge. They allege such right upon several grounds: 
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First. They say that they have the atlas of making them- 
selves useful to their fellow-citizens by the donation of a bridge, 
that may be passed without toll; and that even then the plain- 
tiffs’ tolls will not be diminished more than about one-half, 
and that the income will still be a fair remuneration for his 
outlay on the bridge. This pretension has been already con- 
sidered in discussing the grounds, on which both law and equity 
give a remedy to the proprietor of a franchise like the plain- 
tif?’s. The case of Newburg Turnpike v. Miller, supra, was 
that of a free bridge, and it was put down. So, in Long v. 
Beard, 7 N. ©., 57, the ferry was laid in one count to be free, 
and the judgment was afirmed; and to the argument, that 
such a ferry was for the public good, it was replied that the — 
public could think nothing for its good, which was an injury 
to an individual by ruining his property. Private persons 
may dedicate their land or other property to the publhe use; 
but not so as to impair and injure exclusive rights previously 
granted by.the publie to a citizen. To authorize such an infer- 
ence they must show, not only their own willingness to pro- 
mote the convenience of the community, but the acceptance 
thereof by the regular organs of the public, the constituted 
authorities. Without such sanction, the action of individuals 
is not only officious, but must be deemed to be opposed to the 
will of those authorities, the true public, in a legal sense. For 
the making and regulating roads, ferries and bridges, are the . 
proper subjects of political action, and are necessarily governed 
by the will of the law-making power, or of .those to whom it 
may be delegated. In such a case as this, authority to erect a 
uew bridge “might well be refused, upon the grounds of the 
gross injustice to the plaintiff, who had already laid out his 
capital for the accommodation of the public, upon the good 
faith of the public. Besides, although the defendants might 
be willing to build a bridge at present, what sceurity is there, 
that they would keep it up? The immediate effect of their 

bridge 1s to render the plaintiff’s too unprofitable to be 
(623) worth his care, and 1t goes down. When the new bridge 

decays, the plaintiff or any other person can not be 
expected to trust the public faith so far as to build another toll 
bridge, which may again be rendered of no value by a rival free 
bridge, and the defendants will be under no obligation to re- 
build their bridge; and thus the charge will be thrown directly 
‘on. the public or county, treasury, or the public will be without 
a bridge altogether. -The truest policy, therefore, as well as 
good faith to the plaintiff, might forbid the county eourt from 
granting the defendants an order for their bridge; and we 
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’ must take it, that the defendants so sstctaa else they would 


have applied for an order. For it ean not be doubted, that 
in our law the whole subject of ferries and bridges is under 
the control of the several county courts. From the nature of 
the subject, the necessity for a new ferry or bridge is, like 
that for a road, to be judged of by the public authorities, and 
that decision must be final. Charles River Bridge v. Warren 
Bridge, 11 Peters, 420. But in this State, the jurisdiction is 
expressly conferred on the county courts, by the Acts of 1779 
and 1784, and others, to appoint and setile ferries and lay out 


roads ‘ ‘where necessary,” and to build bridges at the expense of 


the county, and to contract for the building of toll bridges, and 
to regulate the rates of ferriage and tolls. Therefore, whoever 


sets up a ferry or builds a toll bridge knows, that he does so 


subject to the future action of the county court or Legislature, 
in authorizing other ferries or bridges at other points on the 
same stream, though so near his own as to interfere with his 
tolls. But one may very willingly trust to the benign respect 
of the regular tribunals of the country for the claims on their 
consideration, from the hazards of his adventure, and the bene- 
fits derived from it to the public, who would not lay out a penny 
on the work, if every individual or voluntary association of 
individuals might, of their own head, oppose to his a rival 
establishment, which would draw away all his profits, or a 


considerable part of them: and the more considerable the part 


the greater the injury, although a fair profit might be left 
on his outlay, as that is a ‘consideration for the Court 

in fixing the rate of tolls, and not for private persons. (624) 

But it is further insisted for the defendants, that they 

have the authority of the Court for building a bridge. First, 
they rely on the right of an old ferry belonging to Jones at 
this point, and since, as they say, vested in Murray, who per- 
mits them to build the bridge, instead of building it himself, 
as he might do under the Act of 1806, as the proprietor of the 
ferry. pon this part of the case, it sufficiently appears that 
in April, 1799, Jones was entitled to a ferry: his title was then 
declared ‘by the county court; and the bill admits that he kept 
up the ferry until that of Sams was established, and for a 
short time afterwards. But the bill states that, then 1801, Jones 
found his ferry so unprofitable, as to let it go down, and that 


_ it was not used by the public for the last forty years ‘and more. 


The answers almost admit the truth of that allegation. They 

deny, indeed, that it was “annulled or discontinued ee 
to law,” by which they mean, we suppose, that it was not sup- 
pressed by order of the Court, and they would infer therefrom, 
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that the title continued. But it is distinctly admitted, “that 
for many years no regular ferry boat had been kept there,” 
and not a fact isstated to show that the “many years” do 
not embrace the whole period of non-user stated in the bill. 
The answers are too vague and equivocal to allow the Court 
to found on them any contrary conclusion. Therefore, the 
franchise of Jones must be clearly understood to have been 
abandoned by him; forty years omission to furnish the public 
with the service due from him, as owner of a ferry, must amount 
to a surrender of his right to the exclusive franchise. This is. 
the clearer from the admitted fact, that Murray himself, who 
is said to be the present. owner of the land, applied to the 
Court eight years ago for a new order to him to establish a 
ferry; which shows that the former right was considered by 
every one as no longer existing. We hold, therefore, even if 
the defendants had connected (heeelves with J ones, that they 
could not justify their proceedings under his title; for, without 
clear evidence that Jones kept up his ferry within the long 

period of forty years, we should hold that he could 
(625) not build a bridge at the place, much less authorize the 
defendants to do so. 

It can hardly be necessary to say that the claim set up 
under an alleged order of the county court in favor of Murray 
himself can not be sustained; for we can receive no evidence 
of the order, but the minute or it in the record, and it is ad- 
mitted there is none such. If one had been made and omitted 
by the Clerk, there would be a ready way to supply the omis- 
sion. But there has been no action upon that order, even if 
it appeared to have been made; and the Act of 1806, which 
allows a bridge to be built instead of keeping the ferry, can 
only apply to a ferry, actually existing and in use at the time 
of substituting the bridge for the ferry. 

Neither can the defendants derive an authority to build the 
bridge from the establishment of a public road to the river, 
on each side of it, supposing, even, that the river itself would 
thereby be made a part of the highway. In the first place these 
defendants do not appear to be the overseers of those roads, 
nor to be acting by the consent of the overseers. But the over- 
seers themselves would not, under a mere order laying out a 
road and appointing overseers, be authorized to build a bridge 
over such a stream as this. The act, secs. 14 and 15, directs 
an overseer to build causeways and necessary bridges “through | 
swamps and over small runs, creeks, and streams,” and au- 
thorizes him to cut poles and other timber to enable him to 
comply with the duty of making and eee the bridges and 
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causeways. It is apparent, that only such bridges are meant 
as can be conveniently built by the overseer and his hands in 
the time ordinarily employed in working on the road. And 
- when the overseer and hands can. not conveniently make 1, 
the Court is to contract for the building at.the charge of the 
county, s. 22, or contract for the building of a toll bridge by a 
grant of tolls to the builder, at the rate or for the terms agreed 
on, s. 26.. A fair construction of the act therefore requires, 
that, in cases where the overseer and hands can not, as a duty, 
be required to build a bridge, the order of the Court is 
proper and necessary to justify the building of the (626) 
bridge or the establishment of a ferry; and the appoint- 

ment of overseer is no more an authority to build a bridge. 
in such a case than it would be to set up a ferry. Before a 
bridge can be built over a large stream, interfering, as 1t may, 
with the rights of the owners of ferries or other bridges, the 
public mind must be consulted; and, in this respect, the public 
mind is, by the statute, kept by the county court. It may, 
moreover, be mentioned, that in the case of the Newburg Turn- 
pike v. Miller, 5 John C. C., 101, a public highway had been 
laid out which embraced the free bridge; yet that did not help 
the defendants, and the bridge was closed. 

Upon the whole, therefore, we hold very clearly that the pro- 
jected acts of the defendants are unauthorized and, if per- 
petrated, would be highly mischievous to the public and in- 
jurious to the plaintiff; and that the injunction was properly 
continued to the hearing. And we direct this to be certified 
to the court of equity. 


Per Curiam. ORDERED TO BE CERTIFIED ACCORDINGLY. 


Cited: Carrow v. Bridge Co.. 61 N. C., 119-20; Toll Bridge 
Co. v. Flowers, 110 N. C., 385; “In re Spease Ferry, 138 N. C., 
222, 


. (627) 
JOHN H. HAUGHTON et al. v. LEVIN LANE et al. 


1. It is a general rule that gifts by will, to take effect at an indefinite 
period, will be considered as vested at the death of the testator; 
and if there be a tenancy in common, with a clause of survivorship, 
the death of the testator is, in general, the era to which the survivor- 
ship refers. 


2. This general rule, however, is subject to be controlled by the intention | 
of the testator, when it is clearly expressed in the will; but the .- 
Court will not, upon doubtful expressions, depart from the rule. 
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Cause removed from the Court of Equity of Cnaruam, by 
consent of the-parties. 

The bill is filed to procure a division of certain property 
bequeathed to the plaintiff, Eliza Alice, together with others, 
by the last will of Thomas Hill, deceased. By his will, Thomas 
Till devises, as follows: “I give and bequeath to my four 
daughters, to wit, Maria, Margaret, Susan and Eliza Alice 
(or the survivors of them), to them and their heirs forever 
(at the death of my aforesaid wife), my plantation Hailbron, 
in the county of Chatham, and my house and lot on Market 
strect, in Wilmington, to be equally divided between them. 
I am aware that I have only a life-estate in the said house and 
lot in Wilmington aforesaid if being maiden property, yet 
there being an understanding between my wife and myself, 
and trusting she will not object to this disposition—I have 
made it. Though in case she should think proper to give the 
aforesaid house- and lot in Wilmington, as aforesaid, to any 
one of my sons, it is my desire that the lands bequeathed by 
me to him, should be equally divided among my daughters, 
heretofore mentioned, or to the survivor or survivors of them. 
It is my will and desire, and I wish it understood, that my 
wife have the entire use and benefit of my Hailbron Plantation, 
in Chatham aforesaid, during her life, as also my house at 

Hyrnham, and one hundred acres of cleared land, most 
(628) contiguous to the same, if she should wish to cultivate 

it separately.” There is no other devise that bears im- 
mediately upon the question raised by the pleadings. The bill 
sets forth that, at the time of the death of Thomas Hill, the 
four danghters were alive, and that Maria intermarried with 
William H. Hardin, of Fayetteville, and Susan with Wilham 
D. Mosely, then of this State, and that said Maria and Susan 
died during the lifetime of the widow, Mrs. Susannah Hill, 
each of them leaving several children, who are alive, and that 
Mrs. Hill has since departed this life. The bill claims, that 
by the terms of the devise to the four daughters, those only are 
entitled to its benefit, who were in being at the termination 
of the life-estate, and that as Maria and Susan died before 
the period, though alive at the death of the testator, their 
children are not entitled to any portion; but that it is to be 
divided between the plaintiffs and the defendants, Margaret. 
one of the daughters, having married the defendant, Levin 
Lane, and Eliza Alice, the plaintiff, John H. Haughton. 

To this bill a demurrer is filed for the want of parties. The 
demurrer was, by the Judge below, sustained, and the bill dis- 
missed, and the case brought here by appeal. 
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Badger for the plaintiffs. : 
lredell for the defendants. 


Nasu, J. We coneur with his Honor in opinion, that the 


bill can not be sustained. From no part of the proceedings 


do we learn, with distinctness, whether Mrs. Hill dissented 
from the will, nor is it at all important, it should have been 
stated, except as it might have sustained the statement made 
by the gestator, and assisted in elucidating his intentions. It 
is not without some difficulty we have satisfied our own minds 
as to the true construction of the devise, to the four daughters, 
as to the time when it vests. It is a general rule, that gifts 
by will, to take effect at an indefinite period, will be considered 
as vested at the death of the testator. 2 Madd., Ch. 18; 2 Madd., 
489; Gaskell v. Harman, and if there be a devise in common, 
with a clause of survivorship, as In this case, the death 

of the testator is, in general, the era to which the sur- (629) 
vivorship refers. Cow v. Hogg, 17 N. C., 121. This 

general rule, however, is subject to be controlled by the inten- 
tion of the testator, where it is already expressed in the will, 
but the Court will not, upon doubtful expressions, depart from 
the rule. Gaskell v. Harman, 6 Ves., 159; Innes v. Mitchell, 
Ib., 461. In this devise, there. is no precise and definite period ) 
fixed by the words used, at which it shall take effect. And 
according to the rule cited, 1t vested in the four daughters, or 
to such of them as were alive at the death of the testator, but 
not to be enjoyed until the death of their mother, Mrs. Hill. 
Is there anything in the will to control this operation of the 
rule? On the contrary, do not the provisions of the devise show 
such to have been the intention of the testator? The words 
are, I give to my four daughters (and to the survivors of them) 
in a parenthesis, to them and their heirs, forever (at the death 
of my wife), ete. The most that can be claimed, in behalf of 
the construction which the plaintiffs contend for is, that it is 
left uncertain to which period the testator intended to limit the 
vesting of the devise, whether to that of his own death, or to 
that of his wife; and we have seen, that doubtful and uncertain 


expressions, from which an intention can only be inferred, 


are not sufficient to set aside the general rule. But we think, 
from these expressions, it was the intention of the testator only 
to postpone the time when his bounty was to be enjoyed by 
the devisees. This construction is strengthened by the fact, 
that it is only through this devise, the widow can claim a life- 
estate in the Hailbron Plantation, and thereby interpose her 
interest between the vesting and the enjoyment of the remainder 
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of the daughters.- Again: the testator gives to his four daugh- 
ters, his house and lot on Market street, in Wilmington, and | 
then proceeds to say that 1t was his wife's property, and he 
had only a life-estate in it, but that there was an understanding 
between them touching it, and expressing a confident trust that 
she would not object to the disposition he had made of it. 
But he provides, if she should give the house and lot in Wil- 

mington to one of his sons, that then, the land which he 
(630) had devised to that son, should be equally .divided 

among his daughters, or the survivors of them. The 
devise to his sons of land are immediate; and 1+ was evidently 
his intention, that, if his wife dissented from the will, and 
gave the house to cither of the sons, the daughters should have 
the land given to that son, as the son himself ‘would have had it, 
and the survivorship there mentioned is evidently confined to 
the time of his death. We take it for granted, as the bill is 
silent on the subject, that the widow did not dissent, but took 
under the will what was left her. We are therefore of opinion, 
that as all the daughters survived the testator, they all took a 
present vested interest, and upon the death of Mrs.. Hardin 
and Mrs. Mosely, their children succeeded to their respective 
shares: That they have an interest in the fund sought to be 
‘divided, and ought to have been parties to the bill. 

The demurrer is sustained, and the bill dismissed, and as we 
are satisfied, that the bill was brought simply to ascertain to 
whom the property belonged, no costs are allowed to either 
party; each will pay his own costs. 


Per Curiam, BIL DISMISSED. 


(631 
OSMOND F. LONG et al. v. JOHN BARNETT et al. 


1,, As one, when he is about becoming a surety with others, may stipulate 
for a separate indemnity from the principal to himself, and the 
co-sureties would only be entitled to a surplus after his reimburse- 
ment; so, after two persons have become sureties for a common 
principal, they may, by agreement between themselves, renounce 
their right to take benefit from any securities they may respectively 
obtain, and each undertake to look out for himself exclusively for an 
indemnity from the principal, or for contribution from another 
co-surety. 


2. When a surety files ‘his bill against a co-surety for contribution, and the 
Jatter sets up an agreement which is a bar to the former’s claim, 
that agreement must be proved at the hearing. It can not be the 
subject of reference to the master. 
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Cause removed from the Court of Equity of Oranes, at 
Spring Term, 1845, by consent of the parties. 

The following appeared to be the facts of the case, as pre- 
sented by the pleadings and proofs: 

John McMurray became indebted to the bank of ae State 
of North Carolina, in the sum of $12,900, and in July, 1837, 
gave a promissory note therefor, with William MeMurray, 
one of the plaintiffs, John Barnett, the defendant, and one 
Samuel Mitchell, as his sureties. ‘The principal, John Me- 
Murray, then died: and his executors gave a new note to the 
bank for the debt with the same sureties. Samuel Mitchell 
removed to Mississippi; and, after certain payments had been 
made by John McMurray’s executors, and a payment by the 
defendant of $500, the bank sued William McMurray and Bar- 
nett, and between them the debt was paid. The bill is filed by 
William McMurray, O. F. Long, J. Webb and J. W. Norwood, 
and states that the estate of the principal debtor is insolvent 
and that all the assets were exhausted in the payments made 
on the debt by the executors, and that Samuel Mitchell, after 
his removal to Mississippi, became insolvent and died | 
there, and that there has been no administration on his (632) 
effects in this State; and further, that the payments 
made by the plaintiff, McMurray, exceeded those made by the 
defendant on the debt, and therefore, that the defendant is 
bound to contribute towards the satisfaction of the same, so 
as to make their loss equal, as co-suréties. 

The bill then states, and the answer admits, that the plaintiff 
McMurray has assigned by deed to the plaintiff Long, all his 
demand on and against the defendant in the premises, in trust 
to secure and satisfy certain debts, which said William Mc- 
Murray owed the other plaintiffs, Webb and Norwood.. The 
prayer is, that the defendant may be declared liable to con- 
tribute, and decreed to come to an account in the premises and © 
_ to pay to the plaintiff, Long, such sum as may be found due. 

The answer states that the defendant, before 29 July, 1839, 
paid in part of the debt out of his own funds the sum of $500, 
and that there remained a balance of $10,604, for which the 
bank then took a judgment: That of that sum the plaintiff 
McMurray paid, on 15 June, 1840, the sum of $4,878.50 only; 
and that the residue of the debt was paid by the defendant: 
That the payments made by the defendant before that day, 
and interest thereon up to that day, and the sum paid on 15 
June, 1840, together, amounted to the sum of $6,332; which 
is an excess of $1,453.50, above the sum so paid by Walliams 
McMurray. The answer states, that soon after John McMur- 
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ray’s death, it was apprehended that his estate would not 
be able to pay the debt, and that the loss would fall on the 
sureties; and that at his own expense, the defendant went twice 
to Mississippi to see Mitchell.(who also had funds of J. Mc- 
Murray’s: in his hands), and obtained from him the means of 
paying the debt; and. that he received from him the funds that 
reduced the principal, after discharging the interest, to $11,104, 
on 29 July, 1839, which were applied accordingly for the benefit 
of Wilham McMurray and himself; that mm December, 1839, 
the bank pressed the payment of the judgment; and that upon 
the communication thereof to these two parties, they, 
(633) William MeMurray and the defendant, came to an agree- 
ment that they should divide the debt and each one be 
liable for his half, and that if the defendant would imme- 
diately satisfy to the bank the sum of $5,000, part of the debt, 
and supposed to be about his half, and endeavor to obtain in- 
dulgenee to William McMurray for his half, the said William 
McMurray would undertake to pay that half; and that they 
came to-the further agreement, that, m case such arrangement 
should be made, the defendant should be at liberty to obtain 
from Mitchell or from John MecMurray’s estate in his hands, 
or otherwise, such sums.as he could, and apply them to his, the 
defendant’s, own use, until he should be indemnified, and that, 
if there be a surplus after reimbursing the defendant, then, 
and in that case only was William McMurray to claim any 
part thereof. The answer then states that the defendant imme- 
diately obtained a discount at the bank for $5,000, and applied 
the proceeds, and other cash, to discharge that much of the 
debt, and thereby procured indulgence to William MeMurray, 
until June following; and that before the expiration of 90 days, 
he paid his said note for $5,000. 

The answer then admits, that at different periods from 13 
March to 25 December, 1840, the defendant received from 
Mitchell various sums, amounting altogether to $3,482, and 
from John MeMurray’s effects in Mississippi, $2,500; and the 
defendant claims to retain them by way of reimbursing the 
moneys.so paid by him, either under the agreement before men- 
tioned, or because in law he had, after the payments made by 
him, a -separate demand in respect thereof, against the estate 
of the principal, and also against the co-surety, Mitchell, and 
the plaintiff Wilham McMurray had no just claim to participate 
therein. | | | a 

The answer denies that Mitchell died insolvent, according 
to the defendant’s information and belief, and says that the 
assets are sufficient to pay thirty or forty per cent of his debts, 
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swer also denics that John MeMurray’s estate 1s insolvent; 
as it has a claim against the estate of said Mitchell for — 

a sum between $8,000 and $12,000; of which the pro- (634) 
portion thereof above mentioned, may be recovered by 

due diligence. | 

The answer states that Mitchell was indebted to the de- 
fendant upon other transactions, to the amount of $19,000, 
and insists that he hath a right to apply to the satisfaction 
of that demand in the first place, so much of the money re- 
ceived from Mitchell. — : 

The answer also states that Wiliam McMurray, at the time 
he made the assignment to the plaintiff Long, and before, was 
indebted to the defendant for money paid for him as his surety; 
and insists that he could not make the assignment, unless sub- 
ject to the deduction of the defendant’s said demand for money 
paid, or which the defendant was lable for as his surety. The 
answer also states, that by a prior deed, W. McMurray assigned 
all his demands against the estate of John McMurray and 
Mitchell, or accounts of the sums paid by him in the premises, 
to a trustee to secure certain debts to the defendant and others; 
and insists that those claims must be satisfied before the plain- 
tiffs can claim anything under the assignment to Long. ' 

The answer was replied to, and the cause set down for hearing 
and transferred to this Court. 


Venable and J. H. Bryan for the plaintiff. 
E. G. Reade and Trede for defendant. 


Rurrin, C. J. As one, when he is about becoming a surety 
with others, may stipulate for a separate indemnity from the 
principal to him, and the co-sureties would be only entitled to 
a surplus after his reimbursement. Moore v. Moore, 15 N. C., 
358. So, there can be no doubt, that, after two persons have 
become suretics for a common principal, they may by agree- 
ment between themselves renounce their right to take benefit 
from any securities they may respectively obtain, and each. 
undertake to look out for himself exclusively for an indemnity 
from the principal, or for contribution from another co-surety. 
But the defense fails in this case, because the defendant has 
not established the alleged agreement between W. Mc- 
Murray and himself. It behooved him to establish it (635) 
on the hearing, and he can not ask, that it should 
be made, in part, the subject of the inquiry before the master, 
which, otherwise, is a matter of course in cases of this nature. 
For the.alleged agreement is, in its nature, a bar to the right 
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of contribution, and, therefore, as a reference in order to take 
the accounts that may be necessary to exhibit the advances by 
each of the co-sureties, the sums reimbursed to them, and every 
other matter that 1s requisite to the ascertainment of the sum 
to be contributed by the one surety to the other. Consequently, 
the existence of the agreement can not be made a point of the 
reference, but must be disposed of before a reference can be 
directed. As the defendant has given no evidence of the agree-_ 
ment,.1¢ must be declared that he has failed to establish it. 
It follows that the usual inquiries must be directed, includ- 
ing all the dealings as mentioned above and in the pleadings, 
and the sums received by the defendant as mentioned in the 
answer, or that may be established by the plaintiffs; so. that 
it may appear how much one of these parties is in advance 
more than the other. The points made in the answer, as to 
the defendants’ right to seek satisfaction, after he had paid 
one-half. of the debt from the principal or from Mitchell, as 
for a separate demand, or as to the application of the pay- - 
ments received from Mitchell to other debts due to the defend- 
ant, or as to his right, if anything should be found due from 
him to William McMurray, to retain the same in satisfaction 
of other demands the defendant has against William McMur- 
ray in the first place: Those points, we say, will more properly 
come up when the report shall be made, ascertaining all the 
facts involved in those positions. At present it would be pre- 
mature to give any precise instructions to the master, seeing 
that those are all proper points of dact for an inquiry, and 
they do not distinctly appear in the pleadings or evidence. 
But without making any specific declaration thereon, but 
merely in aid of the master, we may properly state that ‘there 
can be no doubt that the assignment to the plaintiff Long can 
operate only to transfer the balance due to the assignor from 
the defendant. Jf William McMurray were to sue the 
(636) defendant for this demand, the defendant would be en- . 
titled to a deduction or set-off for such sums as William 
McMurray owed to him; and he can not give to his assignee a 
right for more than he could, himself, recover. Winborn v. 
Gorrell, ante, 117; Moody v. Sitton, 37 N. C., 882. Nay, even 
if the defendant had not actually paid the debts for which he 
was the surety of William McMurray, yet upon the insolvency 
of Wilham MeMurray, the defendant was, in respect of his 
liability as his surety, entitled to retain for his indemnity any | 
debt he owed William McMurray, and the latter could not 
assign to another creditor, nor even to one for value then paid, 
his nomad on the defendant. Williams v. H elme, 16 N. C., 
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151. So, a prior assignment of this demand to a trustee for the 
defendant, and others, will be entitled to the preference, as far 
as the debts thereby secured remain unsatisfied. | 

As to the application of the money received from Mitchell, 
the rule is, that it is to be made according to the direction 
given by Mitchell at the time of payment, if any were given 
by him, either expressly or to be collected from circumstances. 

But if none such were given, then the defendant hath the — 
right to apply those payments. . 

It must not be supposed that the Court has passed over un- 
observed, the circumstance, that after the death of John Mc- 
- Murray, his executors gave a note for the debt, with the same 
sureties; and that they are not parties to this suit, nor charged ' 
and admitted to be insolvent. Prima facie, by giving such a 
note, the persons who were the executors made the debt their 
own; but, clearly, both the sureties now before the Court con- 
sidered it otherwise, and treat the executors in the pleadings 
in this cause, as not binding themselves, but only giving a note 
as executors for the purpose of keeping the debt afloat, appar- 
ently for the benefit of delay to the sureties. For the answer 
admits that, notwithstanding the new note, it was understood 
that the sureties would be obliged to pay the debt, and that it 
would be mostly their loss. Hence, neither the bill nor the 
answer so much as mention who were John MceMurray’s 
executors, but merely state that the executors gave the (637) 
note after the death of the testator, on which the judg- 
ment was taken; and no objection taken on this point at the 
bar. As to the insolvency of John MceMurray’s estate, though 
not distinctly admitted to be absolute, it is sufficiently ad- 
mitted to send the case before the master. The answer states 
that the estate is partially insolvent; and the only thing sug- 
gested against entire insolvency, is the supposition that it has a 
demand of $10,000 or $12,000 on Mitchell’s estate, and that the 
latter estate is further supposed able to pay some dividend on 
its debts, according to the laws of Mississippi. From the nature 
of these admissions, the question of the solvency of John Mc- 
Murray’s estate can only be ascertained, if the parties insist 
on it, by taking accounts of the estates of John McMurray 
and Mitchell, in order to ascertain the extent of their insolvency, 
_ which to some extent is admitted. Therefore, there must be. 
a reference to the master to take all the accounts involved 
in the cause, with directions to state such special matters as 
the parties may require. . 

Per CURIAM. DECREED ACCORDINGLY. 


Cited: Comrs. v. Nichols, 181 N. C., 308. 
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IN THE SUPREME GOURT OF NORTH CAROLINA 


THurspay, 25 January, 1844. 


On the opening of the Court, the Attorney-General rose and 
said: 
The request of my brethren in attendance at this term, makes 
it my duty to inform your Honors of their proceedings, on 
_ hearing, to them, the afflicting intelligence of the death of the 
Hon. Wititam Gaston, your associate on the Bench of the 
Supreme Court of the State, and to ask that the same may be 
placed on the minutes of the Court. 
Judge Gaston, at the meeting of the Court, had every ap- 
pearance of health; giving to the community a confident ex- 
-pectation that his services would be prolonged, yet for many 
years. Our hopes are at an end—the calamity is sudden, un- 
expected, overwhelming! It hath pleased a merciful providence 
to cut short hig existence. On Tuesday, Judge Gaston came 
into Court—-in health—went through a case requiring close 
and constant application. Huis notes demonstrate his attention. 
At the usual hour, the Court adjourned. At 8 o’clock, in the 
evening of that day, his death was announced; the members 
of the bar, and the officers of the Court, except a few, not hav- 
ing heard of his illness. 
T can not speak of Judge Gastron as he deserves to be spoken 
of. His eulogy is on the lips of the whole country. The force 
of his example will perpetuate his praise. 
The ways of Heaven, how unsearchable are they. To teach 
us our nothingness, as well to wean us from life—our most 
useful citizens, our nearest relations, and our dearest friends 
are snatched away, impelling us to rely only on Him, who per- 
vadeth and sustaineth all things. 
You, sir, know (addressing himself to the Clief Justice), 
the manner of his death. Sorrow often produces its conso- 
lation. I was present when Judge Gasrow died. That he 
lived constantly mindful of the grave, I have no doubt. The 
evening before he departed this life, in conversation with a 
friend, he mentioned that death had to him no terrors—that 
the years he had numbered, were but so many steps in the com- 
pletion of the journey assigned him by his Master, and that 
he rejoiced that his armor would soon be put off. Up to the 
moment of his dissolution, his mind was cheerful—entertaining, 
and instructing his friends on moral subjects, his last sentence 
-impresed upon them the absolute necessity, to enable us to 

be either useful here, or happy hereafter, of an abiding belief 
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in a Being, present every where, knowing the intent, and under- | 
standing the imagination of the heart—who is Almighty, bring- 
ing man into judgment after death, rewarding him for his 
deeds. Before his voice had died on the ear—“he was not’’! 
“He has gone to his rest!” | 

The Attorney-General then presented and read the following: 


At a meeting of the members of the Bar of the Supreme Court 
of North Carolina, held’ at the court room in the Capitol, on 
Wednesday, 24 January, 1844: | | 

On motion of Mr. Henry, the Hon. William A. Graham 
was called to the chair, and Charles Manly, Esq., appointed 
Secretary. The Chairman announced that. the meeting was 
called, in consequence of the sudden death, on the evening of 
yesterday, of the Honorable Witi1am Gaston, one of the 
Judges of the Court, and to take such action as this melan- 
choly event rendered proper. And thereupon, on motion of 
the Hon. Mr. Strange, Mr. Badger,, Mr. Henry, Mr. Manly, 
Mr, Bryan, and Mr. Mordecai, were appointed a committee 
to consider and report to the meeting, the action proper. to 
be taken thereon. Mr. Badger subsequently reported from the 
committee, the following preamble and resolutions: . 

This meeting of the members of the bar of the Supreme 
Court have learned, with profound grief, the melancholy and 
totally unexpected bereavement, which the Court and the 
country have sustained in the death of the Honorable W11- 
tam Gaston. Struck down suddenly by the hand of God in 
the midst of his judicial labors—dying, as he had lived, in the 
enlightened and devoted service of his country—endued by 
learning and adorned by eloquence, with their choicest gifts— 
ennobled by that pure integrity and that firm and undeviating 
pursuit of right, which only an ardent and animating religious 
faith can bestow and adequately sustain; and endeared to 
the hearts of all that knew him, by those virtues which diffuse 
over the social circle all that is cheerful, refined and benevo- 
lent, he has left behind him a rare and happy memory, dear 
- alike to his brethren, his friends and his country. | 

While we are conscious of our inability adequately to ex- 
press our feelings on this mournful occasion, it is yet in some 
degree consolatory to offer to the memory of our beloved and 
venerated friend, the usual tribute of affection and respect. 
Therefore, | | ; 

Resolved, That in the death of the Hon. Witi1am Gaston. 
late a Judge of the Supreme Court, the Bench, the Bar, and 
the whole people of North Carolina, have sustained a loss which 
can neither be supplied nor forgotten. 

Resolved, That the members of this meeting will wear, and 
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that they recommend to their professional brethren through- 
ae the State to wear, the usual badge of mourning for thirty 

ays. | , 

Resolved, That the surviving Judges be respectfully requested 
to attend, and that the members of the bar will attend, the 
funeral of the deceased.. | 

Resolved, That the Chief Justice be respectfully requested 
to transmit a copy of these proceedings to the family of the 
deceased, and to express to them the sincere condolence of the 
members of the meeting, in the loss they have sustained. 
Resolved, That the Attorney-General be requested to present 
these proceedings to the Supreme Court at their next meeting, 
and request that they be entered upon the minutes of the Court. 

And the said preamble and resolutions having been read, were 
unanimously adopted, and the meeting adjourned. 

CHARLES Manty, |  Wrriiam A. GranaM, 

| Secretary. | — Chairman. 


Whereupon, Chief Justice Rurrin, on behalf of the Court, 
responded : | | 

The Court unites with the Bar, in lamenting the calamity 
which has fallen on us; and is ready to concur in whatever 
may honor the memory of our deceased brother, or express a 
sympathy with his bereaved family. , 

The loss, indeed, is that of the whole country; and it will 
doubtless be deeply felt and deeply deplored, by the whole 
country. But to us, who have been connected with him here, 
it 1s peculiarly severe. | - 

Having been closely associated in private intercourse, and 
in the discharge of a.common public duty, for the last ten 
years,.we have had the best means of knowing and appreciating 
his personal virtues, his abilities, his attainments, and judicial 
services. 7 7 7 

We know that he was indeed a good man and a great Judge. 

His assistance, in the discharge of our official duties, is 
cheerfully and gratefully acknowledged by us, who have sur- . 
vived him. In our opinion, his worth, as a minister of justice, 
and expounder of the law, was inestimable; and we feel that, 
as a personal friend, his loss can not be supplied. 

The Court directs the proceedings of the Bar to be entered 
- on the minutes, and will, in the other respects, comply with 

the requests expresed in them. 7 7 

The Court then adjourned. 


E. B. Freeman, Clerk, 
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ACCOUNT STATED. | | 
1. Where a bond has been given on the settlement of an account and 


the obligor complains of errors in the account stated, he can 
only be relieved upon a clear exhibition of such errors. Hed- 
man v. Greene, 54, | Pe 2s 


2. If the defendant denies that there is any error, as far as he 


knows, and avers that the stated account was left in the pos- 
session of the plaintiff, the latter must either produce the 
account, or prove its loss, its contents, and the errors com- 
plained of, Ibid, 54. . 


ACQUIESCENCE. | 
1. A father, having a number of children, by deed conveys more 


than half of his estate to his son A, Afterwards the father. 
makes, by deed of settlement, an equal division of all his estate 
(including what had been conveyed to A.) among all his chil- 
dren, at the execution of which A., whose deed was not known 
to the other children, is present, and he assents thereto, as well 
as to the actual division subsequently made by trustees 
appointed by the deed of settlement for that purpose: Held, 
that A. could not in equity set up his prior deed in opposition 
to the settlement so made by his assent. Especially could he 
riot do so when, at the time of such settlement, he purposely 
concealed the existence of the prior deed to himself. Sasser v. 


Jones, 19. 


2. M. became entitled in 1792, under her deceased husband’s will to 


a life estate in certain slaves, with remainder after her death to 
her four children, W., A., R. and E.. A. died before 1810, leav- 
ing surviving her a husband and three children. R. died intes- 
tate in 1810, under age and without issue, leaving as his next of 
kin his mother, his two brothers, W. and E. and the three chil- 
dren of his sister A. Soon after the death of R., his mother M. 
relinquished to her surviving children, and to the husband and 
children of her daughter A, her life-estate in eight of the slaves 


- bequeathed to her by her husband’s will—and these eight slaves, 
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together with two others belonging to the estate of R. were then 
divided between the sons W. and E, and the children of A., the 
husband of A. assenting. The negroes so divided, were always 
afterwards, from 1810 up to the filing of this bill in 1841, held 
in severalty by the said parties, according to the said division, 
and claimed and enjoyed as their own. M., the tenant for life, 


died in 1839: Held, that the children of, A.. who were then 


infants, but are now adults, not objecting to the said division, 
it must, accompanied by the long possession under a claim of 
several right, be binding upon the parties, although at the 
time it was made there was no administration on the estate of 
the intestate R., nor on the estate of A., and that the parties 
can now, since the death of M., only claim a division of the 
remainder of the slaves, in which she had a life estate. Love 
v, Love, 104. . ‘ 
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AGENTS AND PRINCIPAL. 
1. The authority of an agent to collect a note or bill, ieee not author- 
ize him to endorse the note or bill, either in the name of his 
principal, or on his account. Hines vy. Butler, 307. 


2. Much less is an agent authorized to endorse another paper for the 
debtor, to enable the latter to raise money to pay the debt to 
the principal. Ibid, 307. 


3, Before an agent can insist that his principal has adopted, as | 
his own, acts, which the agent had no authority to do, it is nec- © 
essary to show that the principal was full apprised of all the 
facts and circumstances attending the transaction. Ibid, 307. 


ANSWER. 
1, Silence in an answer as to any matter charged in the bill does 
not amount to an admission of the fact. Lunn v. Johnson, 70. 


2. When an answer is believed to be designedly defective, for the 
purpose of imposing on the plaintiff the burden of proving 
what the defendant is, in conscience, bound to admit, the proper 
course is to except to the answer and compel the defendant to 
put in a complete one. Ibid, 70. 


3. When in justification of conduct, not equitable, charged in the 
plaintiff’s bill, the defendant alleges that the plaintiff had im- 
properly pleaded at law the statute of limitations to some of his 
claims, it is incumbent on him to show that it was unconscien- 
tious in the plaintiff to avail himself of such plea. Ibid, 70. 


4, When a bill states a fact, which is in the defendant’s own knowl- 
edge, he must answer pogitively, and not as to his remembrance 
or “belief Radcliff v. Alpress, 556, 


5. But as to facts not within his knowledge, he must answer as to 
his information and belief, and not to his information or hear- 
say merely, without stating his belief. Ibid, 556. 


6. When he answers he hath neither knowledge or information, his 
belief is unimportant,’ and he need not state it. It is sufficient 
for him to state, that he does not know, nor has he heard or 
been informed of the facts charged in the bill, save by ve bill 
itself, Ibid, 556. 


7. An answer made by a principal, upon the information of his eit 
in the matter in contest, which information he avers he be- 
lieves to be true, is clothed with all the authority, and has all 
the effect, of one made upon the personal knowledge of the de- 
fendant. Ibid, 556, 

8. When a defendant admits the plaintifi’s equity on the facts on 
which it is founded, but sets up an equity in himself of a dis- 
tinct nature and counterbalancing that of the plaintiff, he must 
sustain his answer by proofs. Lyerly v. Wheeler, 599. 


9, An answer, after replication, is not evidence for the defendant, 
except as it is made so by discoveries called for in the bill, and 
‘which are responsive to direct charges or special interrogato- 
ries. Ibid, 599, 


APPEALS. 


Where a plaintiff in Equity is entitled to a judgment pro confesso, 
and the court below refuses to grant his motion to that effect, 
this is Such an interlocutory order as the judge may permit him 
to appeal from. Governor vy. R. R., 471. 
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APPOINTMENT. 

1. Where a feme covert has merely a power to appoint by an instru- 
ment in the nature of a will, the person she nominates in such 
an instrument as her executor, is not such’in the usual accepta- 
tion of the term, but is merely an appointee in trust, in the first 
place for her creditors, and, secondly, for those to whom she 
directs the property to go, Leigh v. Smith, 442. 

2. The appointees of property, which a feme covert has a right, 
under marriage articles, to appoint to any person she thinks 

_ proper, are trustees for her creditors in the first instance. Ibid, 
442, | 

3. An executor, or an appointee in the nature of an executor, is not 
bound to plead the Statute of Limitations, nor can the legatees 
or ulterior appointees compel him to do so. Ibid, 442. 


ARBITRATION. AND AWARD. | 

Where a party referred matters in contest between himself and 
another to arbitration, and, after the award was made, he had 
full time and opportunity to examine it, and then gave his 
bond for the amount awarded against him, he can not after- — 
wards have relief upon the ground of errors in the award. 
Equity is no more bound to take care of those, who can take 
care of themselves and will not, than is a court of law. 
Sharpe v. King, 402. 


ASSETS, EQUITABLE, 7 
Since the act of 1830, Rev. Stat. ch. 43, sec. 15, lands devised to be 
sold for the payment of debts are equitable assets, and the pro- 
ceeds are therefore to be applied to the payment of debts as, and 
in the order, the will directs, and, if there be not a sufficiency 
_ to pay all the debts of a particular class, they are to be applied 
to all the debts of that class pari passu, whether due by bond, 
simple contract or otherwise, saving the preferences that may 
arise from specific liens for any particular debts. Henderson v. 
Burton, 259. . 


ASSIGNMENT. | 
1. One who purchases of A, a covenant of B. and takes an assign- 
ment of it, without notice of an equitable defense, which B. 
had, is still bound by the same equities to which A. was sub- 

ject, King v. Lindsay, 77. | 

2. It is the duty of the assignee of an unnegotiable paper to make — 
inquiries of the obligor, and, if he does not, he takes it subject 

_ to all the equities against the assignor. Ibid, 77. 

3. If the obligor, upon such inquiry being made, misinform the 
assignee, or if he acquiesce in the assignment, and delay for a 
long time to bring forward his equity, such conduct might re- 
lieve the assignee from such equity. Ibid, 77. 

4, If a distributive share in an intestate’s estate consisting of slaves, 
must be assigned by writing in the same manner that the slaves 
specifically must be, yet after a delivery of the negroes to the 
donees, their division of them, and the consequent possession 
by each of the parties in severalty for nearly thirty years, this 
possession must be held adverse to, and will bar the donor; or 
would authorize the presumption of a gift in writing or any 
thing else requisite to support it. Love v Love, 104. 

See Sales by Decree of Court, ° 
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BANKS. 
See Hvidence. 
BRIDGES AND FERRIES. 
1, An individual can not, of his own authority, establish a free 


ey 


bridge or ferry across a stream, so as to impair the profits of a 
toll bridge or ferry authorized by the County Court and already 
erected and used by another individual. Smith v. Harkins, 613. 


. The property in such a franchise, though granted for the benefit 


of the public, is private in the individual grantee, and he may 
not only sue at law to recover damages for an infringement, but | 
equity will enjoin an unauthorized interference with his rights. 
Ibid, 613. | 


. The County Court is the sole judge of what the convenience of | 


its county requires in relation to roads and bridges, and can 
make such order in relation to them as, in its discretion, it may 
see fit. Jbid., 613. ‘ 


. Where the person, claiming an exclusive franchise to a road or 


ferry, can not show the original order granting it, but shows 
that he and those under whom he claims have enjoyed it for 
more than forty years, and that the County Court has fixed the 
rate of toll on it, his title to it can not be disputed. Ibid, 613. 


. The fact of the County Court fixing a rate of toll, is, perhaps, 


conclusive evidence, that the bridge or ferry was established by 
the County Court, the authority, according to our act of Assem- 
bly, Rev. Stat. c. 104, s. 1, for settling and establishing roads 
and ferries. Jbid, 613. | 


. Forty years’ omission, by the owner of a ferry, to furnish the | 
public with the service due from him, must amount to.a sur- | 


render of his right to the exclusive franchise. Ibid, 613. 


. The act of 1806, Rev. St. ch. 104, s. 28, which allows a bridge to 


be built instead of keeping a ferry, can only apply to a ferry, 
actually existing and in use at the time of substituting the 
bridge for the ferry. . Ibid, 613. 


. When a public road is laid out, the overseer is only required to 


construct such causeways and bridges as can conveniently be 
done by the hands allotted to him, in the time ordinarily em- | 
ployed or required in working on a public road. Ibid, 613. 

Bridges over a large stream, or ferries, must be established by the 
County Court. Ibid, 613, 


CONTRACTS. 
], A. being entitled to one-sixth of certain undivided negroes, and B. 


to two-sixths of the same, it was agreed between them by parol, 
in the year 1803, that if A. would permit B. to use and enjoy 
his one-sixth during B.’s life-time, A, should be entitled at B.’s 
death to the whole of the three-sixths. B. accordingly kept 


_ A.’s one-sixth till his death: Held that this was a valid con- 


tract—that, being executory, A. did not convey an absolute 
interest in his one-sixth to B. by giving him a life estate, and 
that suit being brought within three years after B.’s death, the 
statute of limitations was no bar to the recovery. Paxton v. 
Rhea, 248, 


2, A party to a contract, as where one partner purchases the inter- 


est of his co-partner, can not have relief in equity upon the 
ground of a false represeritation by the vendor, when he had 
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CONTRACTS—Continued. 


an opportunity of knowing the truth or falsehood of the repre- 
sentation complained of. Crowder v. Langdon, 476. 


3. As to a mutual mistake in matters of fact, the general rule is, 
that an act done or a contract made under such mistake is 
relieved in equity. Jbid, 476. | 

4, But where the means of information are alike open to both par- 
ties, and when each is presumed to exercise his own judgment, 
in regard to extrinsic matters, Equity will not relieve. Ibid, 

| 476, 


5. In like manner, when the facts are equally unknown to both 
parties, or when each has equal and adequate means of informa- 
tion, or when the facts are doubtful from their own nature, in 

every such case, if the party has acted with good faith, a Court 


f 


of Equity will not interpose. Ibid, 476. 

6.. When each party is equally innocent, and there is no concealment | 
of facts, mistake or ignorance is no foundation for equitable 
interference. Ibid, 476. 


7. The principle is settled, that, where the intention is manifest, a 
Court of Equity will always relieve against mistakes in agree- 
ments, as well in the case of a surety as of others. Butler v. 
Durham, 589. > ae 


8. A. agreed with B. that, in consideration of a certain sum, he 
would convey to B. a certain tract of land, and the pur- 
chase-money was secured by notes payable in three years. It 
was further agreed, that B. should take possession of the prem- 
ises, and should pay, annually, for three years, a certain portion 
of the crop; and if B. paid for the land by such annual instal- 
ments, in three years, the deed in fee was to be given; if not, the 
annual payment was to be considered as rent, and at the end. 
of the three years, the land was to be surrendered by B.: Held, 
that if the annual payments amounted at the expiration of four 
years to the price originally agreed to be given for the land, the 

bargainee claiming that they should be so applied, although the 

bargainor insisted that the payments should be considered only 
as payments of rent, the bargainee was entitled to a conveyance 
of the premises. Wells v. Wells, 596. 


' 9. The time mentioned in. the contract for completing the purchase 
. of land, is not usually considered in a Court of Equity, as of 
the essence of the contract. Ibid, 596. 


CORPORATIONS. 


1. Under the Act of Assembly, Rev. Stat. ch. 26, directing how 
service of process shall be made on q corporation, the service 
on the president or other officer of a corporation may be in the 
county in which he actually resides, or in the one which is 
his official residence, and where he carries on and attends to the 
business of the corporation. Governor v. R. R., 471. 


2. And, per Nasu, J. if the service of a process upon an officer of 
the corporation be not made in the proper county, but the 
sheriff returns it executed, stating on whom it has been served, 
the corporation can only take advantage of the irregularity in 
the service by a.plea in abatement. Ibid, 471. | 
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COVENANTS, MUTUAL. 

Where A, covenanted to deliver to B. a quantity of corn, and B., in 
consideration thereof, by a separate convenant, executed at the 
same time, contracted to deliver to A. a quantity of bacon, and 
A. having failed to perform his covenant, sued B. at law upon 
his (B.’s) covenant: Held, that the two covenants growing out 
of the same contract, and executed at the same time, are to be 
taken together and regarded as one instrument; and B. not be- - 
ing able to defend hiself at law was entitled to relief against 
his covenant in equity. King v. Lindsay, 77. 


CREDITORS. - 
See Hxecutors and Administrators. 


DEEDS IN TRUST. 

1. A. makes a deed in trust to satisfy his creditors. The deed 
recites that A. owed several debts, which are specified by the 
names of the creditors and his sureties. It states, too, that “he 
is indebted also to other persons whom he can not now specify,” 
and further recites that “he is desirous of saving harmless 
the above-named sureties and paying all his just debts, as well | 
others as those above named, and of providing for his wife, &c.” 
He then conveys his property in trust, that out of the same the 
debts above named shall be first paid.and the sureties should be 
saved harmless, and the remainder, &c., shall be applied to the 
sole use and benefit of his wife: Held, that under the directions 
of this deed, all the creditors, as well those particularly named, 
as those not named, came in equally. Malcolm v. Purnell, 86. 


2, A deed in trust was made for the purpose of securing or satisfy- 

ing a number of debts—among others one debt is described as 
being a debt due “to Lucy F. Jinkins for about the sum of 
$1000 on account of the guardianship of John Blacknall for 
the said Lucy F. Jinkins.” — It appeared afterwards, upon the . 
settlement of the guardian accounts, that the sum actually due 
to Lucy F. Jinkins, at the time of the execution of the deed, 
was $1,481.99: Heid, that the whole of this amount was 
secured by the deed, and not merely the sum of $1000. Cana- 
day v. Paschall, 178. | 


DEVISES AND BEQUESTS. | | 

.]. A testator bequeathed certain negroes to his wife for life, and. 
made no specific disposition of them after her death. He had 
other negroes, and after making several other bequests, he be- 
queathed as follows: “All my negroes that are not given away 
by this my last will, shall be equally divided between W. E. and 
M.”: Held, that the remainder in the negroes given to the wife 
for life passed by this residuary clause to W. E. and M. Jones 
v. Perry, 200. . . 

2, As to personal estate, a residuary clause carries not only every 
thing not disposed of but every thing that turns out not to be 
disposed of. Ibid, 200. | : 

3. A testator who was seized in fee in his own right of two-thirds 
of a tract, and seized of the other third in the right of his wife 
during the coverture, and also possessed of personal property, 
devised as follows: “I give and bequeath to nty wife during her 
natural life, the whole of my landed and personal property. And 
after the death of my wife the whole of the lands and personal 
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property (except the slave Cesar) to be sold, and the money 
arising from the sale to be equally divided between my sons and 
daughters”: Held, that the testator did not intend to include 
in his devise the lands he held in right of his wife. Smith v. 
McCrary, 204. nS 

4. When land is directed by a will to be sold, after the death of 
one to whom it is devised for life, and the money arising from 
the sale to be divided among certain ulterior devisees, equity 
treats the land as personalty, and, if one of those devisees should 
die before the expiration of the life estate, his or her share of 
such proceeds, being a vested interest, would go to his personal 
representative, and be disposed of as personal property. Ibid, 
204, 

5. When a will does not direct, in express terms, by whom a sale of 

_ lands, directed to be sold, is to be made, it is in the power, and 

it is the duty of the executors, who qualify, or the survivor of 
them, or of the administrator with the will annexed, to make 
such sale. Ibid, 204. % . 


6, A testator bequeathed certain slaves to his son A. for life, and at 
his death to his son, if he arrived to the age of maturity, but if 
A, should have no son or this son should not arrive at maturity, 
then to be equally divided between B. and C.: Held, that this 

was a vested legacy in remainder to B. and C., subject to be 

"divested on the happening of the contingency mentioned in the 
will, And if that contingency should not happen, the interest 
would pass to the personal representatives of the ulterior re- 
mainderman. Lewis v. Kemp, 233. 


1, A testator, by his last will, bequeaths, among other things, as fol- 
lows: “It is my will that my negroes and stock be kept on the 
plantation, whereon I live until my son Kinchen attain the age 
of 21 years. Item—I give to my son Joshua $1000, to be raised 
from the farm. Item—I give and bequeath to my three daugh- 
ters, Maria A. Guyther, Harriett Jane Taylor, and Charity D. 
Taylor, and my son Kinchen, to be equally divided between them, 
my negroes, when my son Kinchen arrives to the age of 21 years. 
Item—It is my will that the residue of my estate of every de- 
scription, belong to my son Kinchin Taylor’: Held, that the 
three daughters and the son took vested and equal interests 
under the bequest of the negroes. Guyther v. Taylor, 323. 


8. In construing a bequest, there is a leaning always in the court 
towards vesting, if the expressions be ambiguous, and the inten- 
tion doubtful. Ibid, 323. 

9. In respect to gifts of personal estate by will, the law is, that the 
word when, is a word of condition, and imports, that the time 
“when” the legatee is to receive the bounty, is of the essence 
of the donation, unless there be some other expression to explain 
it, or some provision in the context to control it. Ibid, 323. 


10, A direction in the will, making a disposition of the property 
until the time specified, is such a provision as will control the 
general rule. So, also, the expression in the will, “to be equally 
divided between them,” is equivalent to the expression, “paya- 
ble,” or “to be paid,” in explaining the words “when,” &c. 
Ibid, 323. 

11. A devise to A. and “if she dies leaving no issue,” then to my | 
children, B. C. &c. will operate as a good executory bequest 
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12. 


i3. 


14. 


16. 


Le 


18. 


19. 


to the children, B. and C., if A. should die without leaving any 
issue at the time of her death. Gordon v. Holland, 362. 


A testator devised by a will dated in 1837, certain property “‘to: 
his wife for life, and, at her death, to her heirs lawful begot- 
ten of her body, if any there should be, equally. But in case 
there should be no such heirs lawfully begotten, as aforesaid, — 
then to be equally divided among the next of kin of myself and 
my said wife, to them, their heirs and assigns forever.” The — 

. widow died leaving no issue: Held, that in that event, since 

_ the act of 1827, (Rev. St. ch. 122, sec. 11) the limitation over 
was good and took effect. Jones v. Oliver 369. 


After the death of the testator, his widow married a second hus- 
band, who survived her: Held, that this second husband, not 
being of the blood of the. widow, was not comprehended within 
the terms, “her next of kin.” Ibid, 369. 


In a devise to the next of kin, the words “next of kin,’ mean 
“nearest of kin,” and those only are entitled, who are nearest. 
in blood, in exclusion of others, who are next of kin in the sense 
of the statute of distributions. Jbid, 369. 


. In a devise by a testator to the next of kin to himself iad his 


wife, the next of kin of the wife take an eyual share with the 
next of kin of the husband, though the former may not be in as 
near a degree of consanguinity to the wife as the latter were to 
the husband. Ibid, 369. 


In a devise to the next of kin, to take effect after a prior limita- 
tion, the general rule is, that the next of kin at the time of the 
death of the testator, are intended, and not those who may be 
next of kin at the period when the devise is to vest, unless there 
be some special circumstances to show that the testator meant 
otherwise. Ibid, 369. 


In this respect, there seems to be no difference Beleresis a gift 
over to the testator’s own next of kin, or those of another per- 
son, Ibid, 369, 


A testator in 1814 bequeathed certain negro slaves to his daugh- 
ter A. for her life, and after her death to her son K., and 
“should he die without lawful issue,” then over: Held, first, 
that the remainder over was too remote. Secondly, that the son 
dying in the life-time of his mother, and leaving no father, his 
interest in'the estate was to be equally divided between his 
mother and, his brothers and sisters, both of the whole and half 
blood. Thirdly, that the husband of the mother, who had the 
life estate, having survived her, her administrator must account 
to his administrator or executor for her share, after satisfying © 
her debts, if any existed at the time of her death. Fourthly, 
that the husband, having kept: possession of the slaves after the 
death of his wife, is bound to account with the estate of the 
son for the hires and profits after that time. Ferrand v. How- 
ard, 381. 


A testator devised all his property to his wife for life, and after 
her death, his property, except his lands, to be divided among 
his three daughters. He then directs as follows: “After the 
death of my wife, as aforesaid, it is further my will and desire, 
if there should not be property and effects, exclusive of the 
lands, sufficient to make to the amount of $370 each, that my 
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son Henry pay out of his portion, what will be sufficient for the 
purpose.” He devised his lands to be equally divided between 
his sons Joseph and Henry. MHenry’s interest in the land was 
sold under an execution against him: Held, that upon a defi- 
ciency of the personal estate, after the death of the wife, to pay — 
the daughters $370 each, these legacies were a lien upon the 
land devised to Henry, and the purchaser at a sale under an exe- 
cution against Henry, bought them subject to that lien. Hedges- 
peth v. Puryear, 422, a : 


20, A bequest of “one-seventh part of all the balance of my negroes 
and stock,” is a specific legacy, and upon the death of the lega- 
tee in the life-time of the testator, as well as a pecuniary legacy © 

‘ to the same person, becomes a part of the residue, and will pass 
under a residuary clause. Johnson v. Johnson, 426. : 


21. A testator, after having given, several legacies, bequeathed the 
residue of his estate, “not disposed of, to his wife and her six 
children, to be equally divided between them and their heirs, 
share and share alike.” A., one of the six children, died in the 
life-time of the testator: Held, that this bequest was not to the 
children, as a class, but as if each had been particularly named; 
and as each was entitled to only one-seventh, that share could 
not be enlarged by the death of one in the life-time of the testa- 
tor: Held, therefore, that the share of A., having so lapsed, 
was entirely undisposed of, and belongs to the next of kin of 
the testator and his widow, the latter being entitled in such 
case by the express terms of the act of 1836. (Rev. St. ce. 121, s. 
12.) Ibid, 426. a 


22. Where a testator in his will, after giving some small legacies, 
gave to his wife “all his estate, be it real, personal or perish- 
able,” and by a codicil devised to his wife a leasehold estate in 
the town of Salem, for his wife “to inherit and keep in posses- 
sion during her life, and to dispose of as she pleases, under the 
rules and regulations of the town of Salem”: Held, that, what- 
ever might be the effect of the provisions of the codicil, if it 
stood alone, yet even if that did not give the wife the absolute 
interest in the leasehold estate, as the estate would then remain 
undisposed of, after the death of the wife, she would be entitled 
to it under the general residuary clause in the will. Fishel v. 
Hage, 510. : 


23. A testator devised as follows: “I will and bequeath to my eldest 
son, Samuel, my two tracts of land, lying on both sides of 
McCulloch’s Creek, in the North West of Charlotte Town, and 
the half of the house I live in, and also one negro, &e. I also 
give unto my second son, James, the other half of the house I 
live in, and the lot it is built upon, with other appurtenances 
thereunto belonging, and my lot at the east side of the Spring 
Head: Held, first, that by the devise of a house, the land on 
which it it situated will generally pass, unless a different inten- 
tion can be collected from the will; but, secondly, that the inten- 
tion of the testator was, to give Samuel one-half of the house, 
and by necessity, the ground occupied by that half, and to give 
to James the other half of the house, and all the remainder of 
the lot and appurtenances. Williams v. McCombe, 450. 

24, The testator further devised as follows, after having given a 
negro girl to his daughter, Mary: “I also will and appoint, that 
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26. 


27. 


28. 


29. 


30, 


31. 


if any one of the said children shall or do die before of age or 
before they have lawful heirs begotten of their bodies and are 
come of age, that, in that case, what is then found of their leg- 
acy, shall go or be given to the next one or two that is living, 
and equally divided between the two living; if but one surviv- 
ing, to get the whole’: Held, that the word “legacy,” as here 
used, referred to both the real and personal estate, and that, 
upon the death of James, under age and without issue, all his 
property went to his surviving brother and sister. Ibid, 450. 


. A bequest of a chattel to A. for life, and after A.’s death to B. 


does, upon the assent of the executor, vest the legal interest in 
the remainder in B. Howell v. Howell, 522. 


A testator bequeathed to his wife a large amount of real and 
personal property, for her natural life, and after her death to 
A. The wife died in the lifetime of the testator: Held, that the 
legacies to the wife did not lapse by her death, but that on the 
death of the testator they vested immediately in the remainder- 
man. Richmond v. Vanhook, 581. 


Among other legacies, the testator bequeathed certain negro 
women and their children. They had children at the time of 
the execution of the will, and several born afterwards and before 
the death of the testator: Held, that these afterborn children 
did not pass under this bequest, but that they remained undis- 
posed of by. the will. Ibid, 581. 


Some of these negroes undisposed of by the will had been placed 
by the testator in his lifetime in the possession of one of his 
sons, where they remained until the testator’s death: Held, 
that there being only a partial intestacy, this could not be con- 
strued an advancement, so as to entitle such son absolutely to 

_ the negroes on the testator’s death, under the provisions of the 
act of Assembly, Rev. Stat., ch. 37, sec. 17. To constitute such 
an advancement there must be entire intestacy of the ‘parent. 

Tbid, 581. 

The testator bequeathed a teste with all that was in it: Held 
that, by this bequest, all that was found in the desk at the testa- | 
tor’s death, whether there at the time of making the will or 
placed there subsequently by the testator, passed to the lega- 
tee. Richmond v. Vanhook, 581. 

Tt it a genera] rule, that gifts by will to take effect - an indefi- 
nite period, will be considered as vested at the death of the tes- 
tator; and, if there be a tenancy in common, with a clause of 
survivorship, the death of the testator is, in general, the era to 
which the survivorship refers. Haughton v. Lane, 627. 

This general rule, however, is subject to be controlled by the 
intention of the testator, when it is clearly expressed in the will; 
but the court wil] not, upon doubtful expressions, aepans from 
the rule, Ibid, 627. 


DIVORCE. 
See Marriages. 


DONATIO MORTIS CAUSA. 
1, A donation causa mortis can not be by deed, without delivery of 


the thing, even where the ae of the party takes place. Simtth 
v. Downey, 268, 
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2, Where there is no delivery of the thing, nor any intended to be 
made, nor any. dominion over the thing intended to be parted 
with, by the donor during his life, the gift is not good as a dona- 
tion causa mortis, Ibid, 268. 


3. A donation causa mortis can not take effect, if the party recover 
from the illness under which he is then laboring. bid, 268. 


4, Where A. expecting to die, endorsed upon a bond due to her for: 
$900, that B, was entitled to $600 out of it, but made no delivery 
of the bond, and afterwards recovered from her then illness, 
held that this was an invalid gift, Ibid, 268. . 


EMANCIPATION, 
See Parties. 
ENTRIES. 


1, The act of Assembly of 1842, c. 35, does not give a preference to 
lapsed entries, made since the lst of January, 1836, over junior 
entries, on which the time for the payment of the purchase- 
money had not expired. Bryson v. Dobson, 138. 


2. An entry-taker can not appoint a deputy, nor can the acts of one 
in the capacity of a deputy be rendered valid by the subsequent 
acquiescence of the entry-taker in what he has done. Maancell 
v. Wallace, 593. 7 


EVIDENCE, 


1, It is in general no objection to a witness that he is the agent of 
the party who offers him—more especially is it no objection 
when the object of his evidence is to prove the payment of 
money by the principal to himself. Wand v. Griffin, 150. 


2, Merely signing a paper as an instrumentary witness creates 
neither a legal nor a natural presumption that such witness 
knew the contents of the paper. Hill v. Johnston, 432. 


3. In a case between two parties on a money transaction, where the 
testimony seems to be nearly balanced, the determination ‘may 
be safely placed tpon the want of preponderating proof on the 
side, upon which the error rests, and upon an exhibition in 
that party of a deficiency of the due caution, which prudence 
requires him to use, McLean v. Shuman, 457. 


4. A bank, that pays money to any person, as a loan, without any > 

‘ written check or receipt, and especially pays the money of one 

man to another, without taking something to charge him, ought 

to lose it, unless the fact can be unquestionably established, Ibid, 
457. 


5. A clerk of a court has no right to certify a record and thereby 
authenticate it under his private seal. Butler v. Durham, 589. 


6. A guardian bond is not a record, and, before it can be read as evi- 
dence in any case, it must be proved like other bonds. Ibid, 589. 


See Practice and Pleading. 


EXECUTIONS. 


An execution binds equitable interests and rights of redemption of 
mortgages, only from the time of the issuing of the execution, 
and not from its teste. Hall v. Harris, 289. 
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Or 


Where an account is ordered to be taken of the administration of 
an estate, commissioner should make a statement of the bonds, 
notes or other securities for debts exhibited by the administra- 
tor as part of the estate; and the administrator, unless some 
special cause be shoivn to the contrary, has a right to deliver 
over these to the parties interested, with a proper endorsement 
or.other authority to collect them, as part of the assets in his 


hands. Hester v. Hester, 9. 
. The court will not charge an administrator with interest on 


“moneys bona fide collected and kept for the benefit of his céstuis 
que trust, unless there be plain proof of misconduct in such 
collections and custody. Jbid, 9. 


. Nor will the court make a rest in the account, so as to charge in- 


terest on both the principal and interest, found to be a balance 
due from the administrator upon an account taken, when the 
suit was afterwards continued for the purpose of making new 
parties, Ibid, 9. 


. An administrator with the will annexed, in his accoutt with the 


residuary legatees, is entitled to charge interest from the pro- 
bate of the will on a legacy then payable, and interest after two 
years on a legacy, where no time is prescribed for its payment. 
Ibid, 9. 


. Where in a suit by an administrator with the will annexed, 


against the legatees for a settlement of the estate, it is stated in 

the bill and admitted by the answers, that the widow of the 
testator had dissented from the will, and, under a decree of a 
competent court, had received her full share of the estate, the 
administrator can not be allowed a credit for any alleged bal- 
anee due the widow beyond the amount specified in that decree. 
Tbid, 9. 


. Counsel fees paid by an administrator fairly, and on account of 


the estate, are to be allowed him in his settlement. Jbid, 9. 


. A testator having a suit pending, which he had instituted to re- 


cover certain slaves he had purchased and for which he had 
partly paid, directed his executor, if the slaves should be recov- 
ered, to sell them, and, out of the proceeds, pay the remainder 
of the purchase-money, and the surplus, if any be left, to his 
wife and children. The executor suffered the suit; which was 
against the vendor, to abate, and surrendered all right to the 
slaves, upon receiving back what had been paid by his testator, 
and the bonds still remaining unpaid for the residue of the pur- 
chase-money: Held, that, before the legatees could recover the 
slaves from the executor, or from the vendor, against whom the 
suit at law had been brought, they must show that they had 


_ been injured by some fraudulent act or improper dealing of the 


executor with the other party. Jones v. Loftin, 136. 


8. An administrator, who honestly defends a suit, is to be protected 


by the judgment against him per testes and in invitum, al- 
though the claim, on which the judgment was founded, may 


have been unjust. Smith v. Downey, 268. 


9. But when an administrator manages a suit against himself, is 


personally concerned in interest with the plaintiff and suffers a 
judgment to be obtained without the examination of any testi- 
mony, such judgment shall not be received as evidence that the 
debt was due and that he was bound to discharge it. Ibid, 268. 
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10. An executor or administrator has no right to apply to a Court 
of Equity for its advice, when he claims the legal title, and an- 
other also claims the legal title. The decision belongs to a 
court of law. Ferrand v. Howard, 381. 


1]. Where an administrator suffers a debt, which is really due from 
the estate, to be recovered from him by a person not properly 
entitled to it, though while the judgment is unreversed he will 
be protected in paying it out of the personal estate, yet it forms 
no ground for a claim of the administrator against the heirs, as 
for money disbursed by him for the benefit of the estate beyond 
the personal assets he had received. Newsom v. Newsom, 411. 


12. An administrator can have no claim against the heirs for his eom- 
missions, though he may have expended all the personal estate 
in the payment of debts. bid, 411. 


13. An executor may, (and it is his duty to do so) before he assents 
to or delivers a legacy to a tenant for life of chattels, require 
such legatee to sign an inventory * of the chattels, admitting their 
reception, and that he is entitled to them only for life, after 
which they will belong to the person in remainder. Howell v. 
Howell, 522. 


14..A testator devised to his daughter, Jane, a negro woman, and 
to such children as Jane might thereafter have, the issue of the 
negro woman that might be thereafter born. The executors 
assented to the legacy—and, afterwards, Jane had two children, 
and the negro woman had issue, two boys, which were taken by 
Jane’s husband out of the limits of this State, and have never 
been returned: Held, that the executors were not responsible 
for their loss—that their assent to the legacy to Jane vested the 
legal title in those in remainder, whenever the contingency 
should happen, and that the executors therefore had no further 
control over the property. Acheson v. MeCombe, 554. | 


15. Where a planter had been in the habit of permitting his slaves. 
to cultivate patches of corn, cotton, etc., and of selling the pro- 
duct and paying over to them the proceeds, and where he 
died while the crop was under cultivation: Held, that the exec- - 
utor was justified in pursuing the same course as to such crop, 
and in paying the proceeds to the slaves. Waddill v. pone 
562. 


16. But this must be done bona fide, and like the paraphernalia 
allowed to a wife, the amount paid over must be proportioned 
to the estate and condition of the deceased. Ibid, 562. 


17. A creditor may, by a proper bill, obtain accounts of the real 
and personal estates of his deceased debtor, and a decree for 
payment of his-debts out of the proper fund.. Martin v. Hee 
ing, 603. 


18. But, if he chooses to go on at law, and has the plea of “fully 
administered,” found against him, or confesses it, there is no 
eround for relief as against the executor or administrator, in 
equity, to set aside the verdict and judgment thereon, where 
the executor or administrator has been guilty of no fraud in 
misrepresenting the state of the assets. [bid, 603. 


See Appointment. Wills. 
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1, Property in the hands of a trustee, for the sole and separate use 
of a feme covert and subject to her absolute disposition, will 
be held liable in a Court of Equity for any debts she may con- 
tract, with an understanding, express or implied, that they are 
to be paid out of such property. Frazier v. Brownlow, 237. 


2. To constitute a conveyance to a trustee for a married woman, 
one for her sole and separate use, no technical language is nec- 
essary. But it must appear unequivocally on the face of the in- 
strument, to the satisfaction of the court, that the intention was 
to exclude the husband from any interference with the property 
conveyed, Heathman v. Hall. 414, 


3. Where a conveyance was made to a trustee of certain negroes in 
trust “for the entire use, benefit, profit and advantage of “the 
feme covert: Held, that, by these words, a sole and separate 

estate in the property was conveyed to her. Ibid, 414. 


See Husband and Wife. Wills. Appointment. 


. FERRIES. . 
See Bridges and Ferries. 


_ FRAUDS AND FRAUDULENT CONVEYANCES. 


1. A voluntary conveyance of land, before our Statute of 1840, ch. 
28, though for the meritorious purpose of providing for a wife 
or children, was, by the statute 27 Eliz., ¢c. 4, fraudulent. and 
void against a subsequent purchaser for a fair price, whether 
the purchaser had notice or not of the prior conveyance. Free- 
man V. Hatman, 81. 


2. Even where the contract of purchase is ania and the pur- 
chaser is informed of a prior meritorious settlement, that set- 
tlement is a nullity as against the purchaser, who has a right to 
call for the legal title. Jbid, 81. 


3. Interests, gained by one person by the fraud of another, can not 
be held by him, otherwise fraud would always place itself be- 
yond the reach of the Court. Harris v. Delamar, 219. 


4. An instrument, obtained by fraud or imposition on the part of 
the father in behalf of his infant children, must be set aside 1 in 
Equity. Ibid, 219. 


5.. When a bill is filed by a father, as the next friend of his chil- 
dren still infants, to carry such an instrument into effect, the 
court will dismiss the bill at his own costs. 


6. Where a bill is filed by an administrator for the purpose of set- 
ting aside a deed executed by his intestate, on the ground that 
it: was given to defraud creditors, he is estopped from showing 
that it was ‘fraudulent, although he alleges that he was himself 
one of the creditors intended to be defrauded. Coltraine y. 
Causey, 246. 


7. Where a woman, who was about to be married, made a volun- 
tary conveyance of all her valuable property, on the day before 
the marriage, without the assent or knowledge of her intended 
husband, to a son by a former marriage, and it was agreed that 
this conveyance should be kept secret: Held, that a Court of 
Equity will consider it a fraud upon the expected rights of the 
husband, and will declare it void against him. Logan v. Sim- 
mons, 487. 
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-FRAUDS AND FRAUDULENT CONVEYAI Continued. 
8. Such a fraud can only be relieved against in a Court of Equity, 
because, at law, the conveyance, being good against the wife, 
jis also geod against the husband, who claims through her. 
Ibid, 487. oe 
9. Whether, if a woman, during the course of a treaty of marriage, 
make, without notice to the intended husband, a conveyance of 
any part of her property, such conveyance would in itself be 
fraudulent, quere? Ibid, 487. 
10. It certainly would be fraudulent, if designed to deceive the in- 
tended husband. Ibid, 487. 


1]. A knowledge of facts shown clearly to exist in the husband after 
the marriage and acquiescence in anything done under the con- 
veyance, can not purge the fraud and set up the conveyance, 
but: it would be evidence tending to show a communication of 
the facts before the marriage. Ibid, 487. 


GIFTS OF SLAVES, : 

1. The act of 1806, Rev. Stat., c. 37, sec. 17, excludes all parol proof 
of the gift of a slave, of every sort, or to any purpose, in the 
Courts of Equity, as well as the Courts of Law. Overby v. Har- 
ris, 253. . 

2. Therefore, where the plaintiff alleged that, the defendant had 
assured him, and also told divers other persons, that he had 
given, though not by deed, certain slaves to his son; that upon 
the faith of these representations, the plaintiffs, who were mer- 
chants, gave credit to the son to a large amount, and took as a 
security, a deed in trust on the said negroes, executed by the 

- son; that the son afterwards died insolvent, and praying that, 
unless the defendant would pay their demand, the slaves ‘should 
be surrendered up to satisfy the said trust: Held, that such 
parol evidenee of a gift from the father to the son, could not 
be received for any purpose, that the slaves still belonged to 
the defendant, and were not subject to the debts of the son, and 
that therefore the bill must be dismissed. Jf the plaiatiff was 
deceived by fraudulent misrepresentations of the defendant, his 
remedy was at law. Ibid, 253. 


GUARDIAN AND WARD. 
| 1, The court will never undertake to dictate to the guardian of a 
ward to whom he shall lend money, nor how long he shall lend 
it to a particular person. The investments of the ward’s money | 
are in the guardian’s discretion, as they are upon his respon- 
sibility. Gary v. Cannon, 64. 


2. An infant’s action at law on a bond due to him by his guardian 
is not even suspended by such guardianship, and the infant may 
sue on it by his next friend; but, even if suspended, the suspen- 
sion would not work an extinguishment of the debt, but would 
cease with the guardianship, as in the case of a debtor admin- 
istering on his ereditor’s estate. Winborn v. Gorrell, 117. 

3. Certainly in a Gourt of Equity such an extinguishment would 
not be permitted, but every security necessary ” for the satisfac- 
tion of the debt would be kept on E F004 against any act of the 
debtor himself. bid, 117. 

4. A. being indebted to certain infants, of whom B. was the guar- 
dian, agreed with B. that he would give his note to C. for a 
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GUARDIAN AND WARD—Continued. . 
debt which B. owed the latter, and accordingly did so, taking 
from B. a discharge for the debt due to his wards for that 
. amount: Held, that C., having no notice of this arrangement 
between A. and B., was not responsible to the wards for the 
amount so received from. A, Hill v. Johnston, 432. 


5. Where a guardian gives several successive bonds for the faithful 
discharge of his trust, the sureties on each bond stand in the 
relation of co-sureties to the sureties on every other bond; the * 
only qualification to the rule being, that the sureties are bound 
to contribution only according to ‘the amount of the penalty of 
the bond, in which each class is bound, Jones v. Hayes, 502. 


6. A guardian, having personal surety for a debt due to his ward, 

| may exchange that personal, for real security; and, if he does it 
bone fide, he is not responsible to his ward. And if this real 
security should prove insufficient, the ward can not resort to the 
‘sureties in the original bond for the debt. Christman v. 
Wright, 549, 

See Hvidence. Parties. 


HUSBAND AND WIFE. 


1. The real estate of a deceased person was sold under our act of 

7 Assembly for a division among the heirs. The land was sold 
and the money put at interest under the direction of the court, 
and a considerable amount of interest accrued from the invest- 
ment. One of the heirs became a feme covert after the sale 
and investment: Held, that, on her death, without having had. 
issue and under age, her surviving husband was not entitled 
to any part of the principal, but was entitled to her share of 
the interest, accrued during the coverture, in his own right and 
to her share of the interest, accrued before the coverture, as her 
administrator. Mebane v. Yancy, 88. 


2. Where a husband intends by a_ bill in equity to impeach a mar- 
Tiage agreement made between him and his wife, before mar- 
“riage, she must be a party defendant to the bill, and not be 
joined with him as a plaintiff. Hale v. Gauge, 114. 


3. Where the plaintiff has an equitable title to a tract of land, the 
legal title to which is in the heirs of a person deceased, and 
the plaintiff’s wife is one of those heirs, he can not have a 
decree against her to compel her to join in the conveyance of 
such legal title. Womble v. Cheek, 405. 


4. When he dies, his representatives may file a bill against her, 
or, when she dies, he may file a bill against her real repre- 
sentatives, to obtain her legal title. 7b., 405. 


. If A. deyise personal chattels to B. for life, and after the death 
of B. to C., and dies, and.the executor assents to the legacy, 
and C. is a married woman, the legacy is a legal vested interest, 
and may be sold by the husband, though he may die, leaving 

his wife C. surviving him, before the expiration of the estate 

f .for life. Howell v. Howell, 522. 

6. A husband, however! can not assign his wife’s equitable interest 
in a chattel, in which she has not the right of immediate en- 
joyment, Ibid, 522. - 

See Frauds and Fraudulent Conveyances. Marriage. Wills. Ap- 

pointment, 
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IDIOTS... 
See Lunatics and Idiots. 


INJUNCTIONS. 


1. On a bill for an injunction and relief against a judgment at 
law, when a fact in issue between the parties, as, for instance, - 
the delivery of a deed has been determined by the verdict of 
a jury and judgment of the court of law between the same par- 
ties, the Court of Equity will not, unless under peculiar cir- 
cumstances, re-try it. Sasser v. Jones, 19. 


2. According to the rules of a Court of Equity, an injunction to 
restrain proceeding with an execution is a mandate to the 
creditor, not to the officer, and the person to be restrained 
thereby should be made a party to the proceedings. Beam vy. 
Blanton, 59. . 


3. A. having a judgment at law against B., a contract was made 
between them, by which, as B. understood it, he was to pay 
the amount on a note or bond due by A. to another person. 
B. accordingly so paid the amount and had a credit endorsed 
on the note of A. for the amount of the said judgment. But 
A. declaring his understanding to be that B. was to pay the 
whole amount of the note which was greater than that of the 
judgment, and alleging that he claimed no benefit from the 
credit which had been placed on the note, issued an execution 
on his judgment, whereupon B. obtained an injunctior: Held, 
upon these facts appearing in the bill and answer, that the 
court would not dissolve the injunction upon motion, but 
would continue it until the hearing. Dalrymple v. Sheppard, 74. 

4. On a motion to dissolve an injunction, every thing is to be pre- 
sumed against the defendant, in respect of any matter, to 
which he eould answer directly, and has not so answered. 
Sparks v. Spurgm, 153. | 


5. A Court of Equity will not support an injunction against an 
undoubted creditor, who has established his debt at law, merely 
upon the ground that there were other transactions between 
the parties, on whieh, possibly, there may be a sum of money 
coming to the party obtaining the injunction I[bid, 153. 


6. A strong inference will be drawn against a plaintiff in an in- 
junction bill, from vagueness in its statements, and from sup- 
pressions on matters “peculiarly within the plaintiff’s knowl- 
edge.—Ibid. 153. 


7. On the hearing of a motion to dissolve an injunction, Ene defend- 
ant is the actor ; and although the contents of his answer are 
generally to be taken as true, it must fully mect the plaintiff's 
equity—there must be no evasion, no disposition shown to pass 
over the material allegations of the bill—and if a reasonable 
doubt exist in the minds of the court, whether the equity of 
the bill is sufficiently answered, the injunction will not be dis- 
solved but continued to the hearing. Miller v. Washburn, 161. 


8. Where money alone is the demand, the common law security is 
the person of the. debtor, nor will Equity go farther—but 
when property is in contest a Court of Equity will, when the 
circumstances authorize its interference and when its aid 
is invoked, secure the property itself during the existence of 
the controversy. Jbid, 161. 
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Especially will the Court of Equity in this State, in analogy to 
the practice of the Courts of Chancery in England in cases of 
waste, exercise this preservative power, where the property in 
contest consists of slaves, and retain the possession of the 
slaves until the cause is finally disposed of. bid, 161. 


When the equity of a bill is not denied by the answer, but a new 
equity is thereby introduced to repel or avoid tt, the injune- 
tion which had been granted, should not be dissolved upon 
the answer, but should be continued to the hearing of the 
-cause,—Lyerly v. Wheeler, 170. 


It is an established rule that, where an injunction is applied for 
to stay proceedings at law on a money bond, the plaintiff must 
agree to give the defendant a judgment at law and be bound 

by order to bring no writ of error. Nelson v. Owen, 175. 


. In the case of the erection of a mill dam, a Court of Equity will 


not interefere by injunction, unless it is shown that it will be a 
public nuisance, or, if it will be a private nuisance only to an 
individual, unless it manifestly appears, that so great a differ- 
ence will exist between the injury to the individual and the. 
public convenience, as will bear no comparison, or that the 
erection of the dam will be followed by irreparable mischief. 
Bradsher v. Lea, 301. 

The general rule is that a court of equity takes no jurisdiction 
“in cases of. mere trespass, not even by granting a temporary . 

injunction, Irwin v. Davidson, 311. 

There is an established exception, however, in the cases of mines, 
timber and the like, in which cases, injunctions will be granted 
to restrain the continued commission of acts: by which the sub- 
stance of the estate is destroyed or carried off. Ibid, 311. 


. But when the plaintiff, seeking an injunction in such cases, 


claims to be the legal owner of the property, he must show 
that he has established his legal title by the judgment of a 
court of law; or, that he is prosecuting his suit at law, and © 
the injury, which he will sustain by the acts of the defendant 
before he can obtain judgment will be irreparable—and in the 
latter case, the court, in continuing the injunction, must make 
such order as will insure the speedy determination of the suit 
at law. Jbid, 311. | 


A court of equity will not try the legal rights of parties to real 
estate. Ibid, 311. 


Tf the ‘plaintiff be a mortgagor, and the defendant a mortgagee, 
who alleges there is still a subsisting claim, for a debt upon 
the mortgaged property, though an injunction may be granted 
to stay a wanton or improvident waste of the mortgaged estate, | 
by the mortgagee, who has taken possession, yet the plaintiff 
must, before he entitles himself to relief, bring into court the 
amount due, or profess himself willing to do so. Ibid, 311. 


. Except a few excepted cases, on the coming in of the answer to 


an injunction bill, the court will not permit the plaintiff to 
file additional affidavits for the purpose of contradicting the 
answer. Gentry v. Hamilton, 376. 


. The act, directing that injunctions shall issue hut within four 


months after the rendition of a judgment at law, is only direc- 
tory to the Judges; and forms no ground for dissolving an 
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injunction, after the defendant has appeared and put in his 
answer to the bill. Smith v. McLeod, 399. 


20. It is a rule in Equity, on the subject of injunctions, that, where, 
by the answer, the plaintifl’s whole equity is denied, and the 
statement in the answer is creditable, and exhibits no attempt 
to evade the material charges of the bill, the injunction will 
be dissolved. Sharpe v. King, 402. 


21, Where, to a bill praying for an injunction, the defendant ad- 
mits the equity, but seeks to get rid of it by setting up an 
equity of his own, the injunction must be continued to the 
hearing. Kerns v. ‘Chambers, 576. 


22. Our Act of Assembly, Rev. Stat., ch. 32, see. 12, limiting the 
time, within which injunction shall be granted to stay execu- 
tions on judgments at law, does not apply to cases where the 
cause for the injunction originated in the conduct of the de- 
fendant after the rendition of the Jaden Tid, ate 


INSOLVENT DEBTORS. 


1. If a debtor, who has been arrested upon a ca. sa. obtain his lib- 
erty by the act or consent of the creditor, the debt is satisfied 
in law, and the creditor can no longer proceed against that 
person or any other for the same debt. Hawkins v. Hall, 280. 


2. But where the person arrested has given bond under the insol- 
vent debtor’s act, appears at court accordingly, is surrendered 
by his sureties, and is permitted afterwards to go at large, 
simply because no judgment of imprisonment is prayed 
against him, the debt is not discharged. Jbid, 280. 

3. A debtor, after his arrest upon a ca. sa. may transfer his prop- 
erty, bona fide for the purpose of discharging any debts he may 
think proper. King v. Trice, 568. 


4, A bill can not be filed to obtain satisfaction of a debt out of . 
the debtor’s property, while the creditor is proceeding at law 
against the debtor’s person by a ca. sa. Ibid, 568. 


INTESTATE’S ESTATE. 
See Assignment. 


JUDGMENTS QUANDO. 


1. In the course of legal administration, a Judgment quando does 
not alter priorities between debts so as to give one of inferior 
dignity, on which such judgment had been taken, a preference 
before a debt of higher dignity not sued on. Henderson v. Bur- 
ton, 259. 

2. But where the debts are of the same dignity, that, on which 
there is a judgment quando, must be preferred to that on 
which there is no judgment. Ibid, 259. 


LEGACIES. 
See Devises and Bequests. Donatio Mortis Causa. 


LIEN. 
1. A vendor of a chattel has no lien upon the chattel for the un- 
paid purchase-money. Beam v. Blanton, 59. 


2. Nor has the surety of the vendee of a chattel any such Hen, 
Ibid, 59. 
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3. A. contracted with B. for a tract of land and eee two bonds 
for the price, one for $1,000 and one for $500, B. giving a bond 
to convey the title to A. when the price was paid. B. after- 
wards surrendered the bond for $500 to A. and died, the other 
bond being unpaid and no title conveyed, and transferred the 
‘bond for $1,000 to his infant grandchildren, to whom A. was 

- appointed guardian, giving the usual guardian bond. A., after- 
wards, conveyed this land to a trustee ‘for the purpose of pay- 
ing certain debts, and died insolvent: Held, that the infants 
were still entitled to hold this land as a security for the bond 
_. of $1,000, in preference to the creditors secured by A’s deed 
of trust, and that it was just and proper they should do so 
before resorting to the sureties in the guardian bond. Wéinborn 
v. Gorrell, 117, 


4. Until an actual conveyance, under a contract for ‘the sale of 
land, the estate is a surety for the purchase- money analogous 
to a mortgage, Ibid, 117. 


5. A testator devised his land to his wife for life, and Hien devised 
as follows: “I give and devise the land, after the death of my 
said wife, to my nephew J. A. and his heirs, he paying to my 

‘ two other nephews, E. & G. A., as they respectively arrive at 
the age of twenty-one years, the sum of $100 each. And should 
it so happen that the said EK. and G. should be of age, before 
my nephew J. A. be in the possession of the plantation and 
land, in that, case, he, the said J. A., is not bound to pay the 
aforesaid sums of money finally, until two years from the day 
of taking possession”: Held, that these legacies were a charge 
upon the land. Aston v. Galloway, 126. 


6. Held: further, that where land had been sold to one, who had 

notice of the lien, and he had afterwards sold it to another 
‘ who had no notice, whatever remedy there might be against the 

Jatter, the court would first decree the legacies to be paid by 
the first vendee, who had the notice. Jbid, 126. | 

7. A vendor of real estate, who has conveyed it by deed, has 
no lien upon the land for the purchase-money. Womble v. 
Battle, 182. 

See Devises and Bequests, 19. 


LIMITATIONS AND PRESUMPTION OF SATISFACTION. 

The filing of a bill in Equity is the commencement of the ‘suit, and 
the time, within which presumption of satisfaction is to arfe, 
must be reckoned back from that period. Aston v. Galloway, 
126. 

See Contract. Appointment. 


LUNATICS AND IDIOTS. 


1, An inquisition, which merely states, that the party is “of un- 
sound mind,” does nof show, even prima facie, that he is an 
idiot. Christmas v. Mitchell, 535. 

2. But any imquisition as to lunacy or idiocy, is but presumptive 

evidence, in a suit inter alias partes, and may be rebutted by 
contradictory evidence. Ibid, 535. 

4. The ancient presumption of law, that one, who was born deat 
and dumb, was an idiot, does not now exist. Ibid, 535. 


5. If it did, it might be repelled by evidence. Ibid, 535. 
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- LUNATICS AND IDIOTS—Continued. : 

6. Where one was born deaf and dumb, but had his intellectual fac- 
ulties, though these were not improved by the modern system 
of education for persons of that class: Held, that he was not 
within the exception of the statute of limitations, which only 
excepts him, who is non compos mentis. Ibid, 5365. 

See Marriage. 


MARRIAGE, | 


1. The marriage of a lunatic, during the period of lunacy, is abso- 
_ lutely void, and may be so declared by a court of Equity. 
Crump v. Morgan, 91. : 


2, Upon an application for divorce on that ground, when the fact 
of incapacity of mind is established, the court had no discre- 
tion, but is bound to pronounce a decree of nullity of marriage. 
Ibid, 91. | , 

3. In a case of alleged insanity at the time of marriage, subse- 
quent acquiescence during long or frequent periods of un- 
doubtedly restored reason would be cogent proof of competent 
understanding at the time of the marriage; but, if the insanity 
at that time be established, so that the marriage was void 
ipso facto, it seems that neither acquiescence, long cohabitation 
and issue, nor the desire of the parties to adhere can amend 
the orginal defect. Ibid, 91. - : 


4, The canon and civil law, as administered in the ecclesiastical 
courts of England, are parts of the common law, were brought 
here by our ancestors as such, and have been adopted and used 
here in all cases, to which they were applicable, and whenever 
there. has been a tribunal exercising a jurisdiction to call for 
their use. Ibid, 91. 


5. A suit for nullity of marriage on the ground of insanity may be 
brought either in the name of the lunatic by her. guardian or in 
the name of the guardian, though the former is, for some rea- 
sons, the preferable course. Ibid, 91. 


MORTGAGOR AND MORTGAGEE. 
See Injunctions. 


MULTIFARIOUSNESS 


1. Equity will not permit a plaintiff to demand, in the same bill, 
several distinct matters, differing in nature, against several 
defendants, but will in such case sustain a demurrer for multi- 
fariousness, Parish v. Sloan, 607. | 


"2. But when one general right is claimed by the plaintiff, though 
the individuals, made defendants, have separate and distinct 
rights, yet they may all be charged in the same bill, and a de- 
murrer for that cause will not be sustained. Jbid, 607. 


_ PARTIES. 


1, A testator by his last will bequeaths certain slaves to A. and B., 
and devises and bequeaths all the rest of his estate to the said 

A. and B., and then directs his executor to use all lawful ways 
and means to procure the emancipation of the sald slaves—and 

if they can be emancipated then the said property to go to 
them, if they can not be emancipated, the property to belong 
absolutely to A. and B. The executor files a bill stating that he 

is unwilling to give the bond required by law on the emanci- 
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pation of a slave, and praying the advice of the court as to 
whether the next of kin and heirs of the testator, or A. and B. 
are entitled to the property, and a decree that they may inter- 
plead; and making only the said A. and B. and the said next 
of kin and heirs parties: Held, that the bill must be dismissed 
because the executor has not made the slaves parties defend- 
ant, either by the Attorney General or some relator. Miller 
vy. Hllison, 123. 


. Where the ereditor of a deceased debtor alleged that the defend- 


ants were fraudulent donees of certain property of the said 
debtor: Held, that the plaintiff was bound to have the rep- 
resentatives of the debtor parties before the court, although it 
was alleged in the bill that the debtor had died in another 
State, and had no representative in this State. Bryan v. Green, 
167. 


. It is a general rule in equity, that all persons interested must be 


made parties, plaintiffs or defendants. Gordon v. Holland, 362. 


. There are four modes of taking an objection for want of parties; 


by demurrer on record, demurrer ore tenus, by plea and by an- 
swer. But the defendant,. taking’ such objection, must always 
apprise the plaintiff of the persons, who should be made par- 
ties. [bid, 362. . 


. The effect of an objection, successfully taken, for the want of 


parties, is not that the bill is to be dismissed, but that it 
stands over with leave to amend by adding the necessary 
parties. Ibid, 362. 


In a suit by several joint legatees against the executor for a dis- 
tribution of the fund out of which the legacies are to be paid, 
if one of the legatees be dead, it is good cause of demurrer that 
the personal representative of such legatee is not made a party, 
either plaintiff or defendant. Martin v. MeBryde, 531. 


. It is not sufficient to allege in the bill that such legatee has no 


representative, for it is the duty of the plaintiffs to procure a 
representative; nor does it make any difference that the plain- 
tiffs are the next of kin and entitled to the share of an de- 
ceased legatee. Ibid, 531. 


. Where a ward brings a suit in equity against the sureties of — 


his guardian, all who have been sureties to that guardian, 
either in the first or renewed bonds, should be made parties, 
that their respective portions of contribution for the defalca- 
tion of their principal may be adjusted by the court in one 
suit. Butler v. Durham, 589. 


See Marriage. Husband and Wife. 
PARTITION, | 


]. 


In a suit in equity for partition of land, from the very nature 
of the case, relief can be given, where the titles alleged are 
legal, only where the title is admitted, or has been established 
at law, or, at the least, is very clear. Garrett v. White, 131. 


2. But where the title is denied and the defendant sets up a sole 


and adverse possession, a Court of Equity can not proceed until 
the party, who asks the partition, re-establishes at law the 
unity of possession in himself with the co-tenant. A Court 
of Law can alone decide upon a legal title or an alleged ouster. 
Ibid, 131. 

526 


or 


INDEX. 


PARTITION—Continued. 


3. In such a case the regular course of the court is, to retain the 
bill allowing the party competent opportunity for trying the 
title and recovering the possesion of the undivided share in an ~ 
action of ejectment; and the court will require the defendant 
in such action to admit his actual ouster of the plaintiff from 
the tract alleged to be held in common. Jbdid, 131. 


4. In a bill in Equity for partition of lands, the plaintiffs must set 
forth their own title and also that of the defendants, so as to 
show that they are joint tenants or tenants in common or 
otherwise have an undivided interest in the lands. Ramsey v. 
Bell, 209. : 


5. If the defendant in his answer claim the whole in severalty, the 
Court will not decree a partition, but will hold up the bill until 
the plaintiffs have an opportunity of establishing at law the 
title they assert. Ibid, 209, | 


6, But if the bill denies that the defendant has any title, but only 
says that if he has any it is as a tenant in common, and ad- 
mits that he has had the sole possession of the whole tract for 
money Claiming it as his own, the bill must be dismissed. The 
Court however will dismiss it without prejudice, to enable the 
party to try, if he chooses, his title at law, and then file a bill 
for partition. Ibid, 209. 


PARTNERS. 


1. Persons, who share in the profits of a concern are liable as part- 
ners to a third person; but as between themselves they are only 
liable according to their particular contract. Motley v. Jones, 
144, 


2. A creditor of a firm can not file a bill to stop the business and 
tie the hands of all or any of the partners from disposing of 
the effects, for the purpose of applying them, even to satisfy 
all the creditors of the firm equitably, and much less to satisfy 
his own debt singly, whether his claim against the partnership 
be either a legal or an equitable demand. Clement v. Foster, 
213, 


3. It is only at the instance of one partner that the court will. 
interfere against another partner, who is appropriating the 
effects to his own use; because in that case they are joint own- 
ers of the property, and he has no right to apply it to his 
separate use, thereby leaving the other liable to the partner- 
ship debts out of his own estate, or, at all events, depriving 
him of property that belongs to him. Ibid, 213, 


4, So, if a creditor of one of the partners gets a judgment against 
him, a Court of Equity will entertain the bill of the creditor 
against all the partners to pay the debt or to have the 
partnership account ‘taken, and payment made out of the sur- 
plus belonging to the debtor. Jbid, 213. 


5. Where two form a copartnership, and one of them sells out one- 
half of his interest to a third person, who is appointed general 
agent and manager of the firm, the latter, though responsible 
to other persons as a partner, is not so to the partner retaining 
his original interest in the firm, but is only responsible to 
him as agent, and as such he is entitled to a proper compensa- 
tion for his services. Newland vy. Tate, 226. ; 
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Where, upon the death of a defendant, a person comes in and 
acknowledges service of a bill of revivor as administrator of the 
deceased party, it is too late for him at a subsequent term. 
to plead that he never was administrator. Newland v. Tate, 
226. 


. A testatrix bequeathed certain slaves to A. without. mentioning 
any trust to.be attached to the bequest. The next of kin of the 
testatrix filed a bill against A. alleging that the slaves were 
bequeathed to A. on the unlawful trust that he should permit 
them to reside in ‘this State, and to enjoy their actual free- 
dom, while he was to be only a nominal master; and the bill 
stated some circumstances to justify this belief, and partic- 
ularly, that A. was a member of the Society of Friends, and 
could not conscientiously hold slaves. The defendant demurred: 
to the bill. Thompson v. Newlin, 338. 


. Held, that the demurrer should be overruled, and the defendant 


be decreed to answer, whether the gift was an absolute one to 
him, or whether it was in trust, and if so, what was the 
object of the trust. Ibid, 338. 


. If the trust was unlawful, as alleged in the bill, then A. who was 


also the executor of the will, was a trustee for the next of kin, 
and must disclose the facts, so that the court may give them 
their proper remedy. If it was on a lawful trust, the court has 
a right to know it, that the execution of the trust may be de- 
creed. Ibid, 338.. 


. A demurrer, unlike a plea, must be overruled in toto, oes it 


be good in its full extent. If it cover too much, as if it be to 
the whole bill, when the plaintiff is entitled to discovery or 
relief upon some part, it must be overruled; for it can not be 

held bad in part, and good in part. Ibid, 338, | 


. The facts upon which a plaintiff in a Court of Equity seeks 


relief must be set forth in the stating part of his bill. Contes 
v. Buchanan, 374. 


. The plaintiff can not rely upon ‘the interrogatories to ee de- 


fects in the stating part of his bill. Ibid, 374. 


_ A defendant is not bound to answer an interrogatory, not war- 


ranted by what had been stated by the plaintiff, as the ground 
of his complaint. Ibid, 374. 


. A defendant can not be examined as a witness in a cause, without 


the previous order of the court. Jones v. Hays, 502. 


Where a bill is filed by persons in the character of legatees, and 
it neither sets out in its body the contents of the will, nor is a 
copy of it annexed, a demurrer by the defendants will be sus- 
tained, for the court can not see that the plaintiffs are legatees. 
Martin v. McBride, 521. 


When a bill is amended, introducing new matter or a new char ge 
against the defendant, the latter may make such defense to 
‘this new charge, as if it were now the foundation of an origi- 
nal bill. . Christmas v. Mitchell, 535. 


: When a fact has been found by a verdict of the jury in a suit 


at law, the losing party can not, without some explanation, 
have the matter re-tried in a Court of Equity. Radcliff v. 
Alpress, 556. 
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. 13. Although instruments may be referred to as exhibits attached to 
the pleadings, yet their contents should be sufficiently set forth 
in the bill or answer to which they may be attached. King 

ov. Trice, 568. 


14. Where a plaintiff files a bill to secure the playment of his 
own debt out of property he alleges to have been fraudulently 
conveyed by his debtor, and states that he files it for his own 
benefit and for that of other creditors, whom he does not make 
parties, this is no cause of demurrer. Parish v. Sloan, 607. 


15. When a fact, assigned as the cause of demurrer, does not appear 
in the statement of the bill, the comer will of course not 
be sustained, Ibid, 607. 


' See Corporations. Sales by Decree of Court. Parties, Appeal. 


PURCHASER. oe 


1, Though a person claiming land under a contract of sale and not 
having paid the purchase- money, obtained a decree of a Court 
of Equity against. the heirs of the vendor, who is dead, requir- 
ing them to convey the legal title; yet such decree of itself will 
not convey the legal title. Winborn v. Gorrell, 117. 


2, The purchaser of an equitable title takes it subject to prior equi- 
ties. It is only the purchaser of the legal title without notice 
of a prior equity, who can hold against such equity. Ibid, 117. 


3. As against a judgment creditor, a purchaser of a legal estate 
must take notice, that the debt had been reduced to judgment 
at the time of his purchase, and that the execution will over- 
reach his purchase, Hall v. Harris, 289. 


4. When one purchases land from a vendor, whose title is after- 
wards ascertained to be defective, and the purchaser by his: 
own means supplies the defect and secures his title, he has no 
claim in equity upon the vendor, for what he has expended in 
so perfecting his title. Nance v. Elliott, 408. 


5. To enable a purchaser of a legal title, without notice of equity 
affecting it, to avail himself of that defense in a Court of 
Equity, it must not only appear that he had no actual notice 
of the equity, but, also, that he could not, by the ordinary 
means, which a prudent man would have used, have obtained 
information of such euaten incumbrance. Christmas vy. 
Mitchell, 535, 


6. Therefore, where executors, to whom slaves were bequeathed in 
_ trust, voluntarily conveyed them to one not entitled, and the 
person, claiming to be purchaser without notice, from the per- 
son so not entitled, knew that the slaves were devised to the 
executors, but did not know how the executors conveyed to his 
vendor: Held, that he ought to have examined the will 
and the conveyance from the executors, that he was bound by 
their contents, in construction of a Court of Equity, and there- 
fore was answerable for the equities, attaching to the legal 
estate, as shown either by the will or by the deed of convey- 
ance. Ibid, 535. 

7. The doctrine of constructive notice applies in this State, not 
only to lands, but also to slaves, where a deed of conveyance is 
required in all cases except where the slaves are actually deliv- 
ered and the money or money’s value paid, or in the peculiar 
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PURCHASER—Continued. 
case of a gift of a parent to a child, accompanied with the death , 
of the parent, without a will. Ibid, 535. 


8. This doctrine of constructive notice applies, also, as to other sub- 
jects of personal property, where a purchaser knows his vendor 
derived his title under a deed, will or other writing. Jbid, 535. 


9. Gross negligence, on the part of him, who deals with an execu- 
tor, will, in Equity, be considered notice of the abuse of the 
executor’s authority. Ibid, 535. 


10. Where one purchased land bona fide, without notice of any 
fraud or trust, he is entitled to the beneftt of his purchase, al- 
though there may have becn fraud in the transaction, by which 
his vendor acquired the legal title. King v. Trice,, 568. 


See Contracts. 


REMAINDERMAN. 


1. The remainderman after a life estate in a slave can only ask 
the aid of a Court of Equity, during the life estate, to pro- 
tect his interest against any improper disposition by the ten-_ 
ant for life. Lewis v. Kemp, 233. 


2. After the death of the tenant for life of a slave, thie remainder- 
man can not call upon his representative to account for the 
value of the slave sold by the tenant for life, unless such ten- 
ant acted in bad faith and sold the whole interest in the 
slave, or sold his own interest fraudulently with a view to his 
being taken out of the State or to some person, who, he knew 
or had reason to believe, would take him out of the State. 
Ibid, 233. | 

3. If the slave, though sold, should die during the life of the 
tenant for life, or during that time should become deteriorated 
in value, the remainderman in the former case can claim noth- 
ing and in the latter only the value at the death of the tenant 
for life. Ibid, 233. 


See Sequestration. Husband & Wife. Emecutors. and Administra- 
tors. 


SALES BY DECREE OF COURT. 


1. A sale by a Clerk and Master, under a bill praying the sale of 
land for partition, is but a mode of sale by the parties them- 
selves. It is not merely a sale by the Jaw, in invito, of such 
interest as the parties have or may have, in which the rule is, 
caveat emptor; but profess to be a sale of a particular in- 
terest, stated in the pleadings to be vested in the parties, and — 
to be disposed of for the purpose of partition only. Smith v. 
Brittain, 347. 

2. Wenee, if a purchaser pays his money on a Master’s sale, and 
discovers a defect in the title, at any time before a conveyance 
executed, he may recover it back. Ibid, 347. 


3. When a sale under such a decree has been made to A., who - 
pays a part of the purchase-money, and then assigns his claim 
to B., who pays the remainder, and then a defest in the title 
is discovered, so that the assignee of the purchaser objects and 
can not be held to take a conveyance: Held, DaNtieL, J., dis- 
sentiente, that this assignee was entitled, upon the Court’s 
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SALES BY DECREE OF COURT—Continued, 


rescinding the contract, to have the whole amount that had | 
been paid refunded to him, both what was paid ‘by his assignor 
and what was paid by himself. Ibid, 347. 


4. Held, further, that, the money having been paid into court in 
| the original suit for a sale, he was ‘entitled to his relief by a 
2 4 _ new bill against the plaintiffs in such original suit, and his 
| assignor. But if he adopts this course, instead of applying 
to the court by petition or motion in the original suit, he 

will not be entitled to recover his costs. Ibid, 347. 


SEQUEST RAT ION. 


In order’ to obtain a writ of sequestration and ne. exeat at the in- 
stance of the remaindermen against the tenant for life of per- 
sonal property, it is not sufficient that the remaindermen state 
their fear that the property will be removed beyond the juris- 
diction of the State or destroyed; they must also show reason- 
able and sufficient enue for such fear. Howell v. Howell, 
522, | 


SPECIFIC PERFORMANCE. 


1. The Court wi:i not, on a bill for the execution of a parol contract 
for the sale of land, hear proof of such contract, when it is de- 
nied by the defendant and he relies upon the act (Revised Stat- 
utes, chap, 50. sec, 8,) making void all parol contracts for the 
sale of land. Dunn v. Moore, 364. 


2, Part performance, as by paying part of the punenice: money, 
taking possession, &c., will not take the case out of the statute ; 
but in case of such part performance, if the defendant admits 
the contract, as stated by the plaintiff, and the part perform- 

‘ance, but relies on the statute, the court will order an account 
to be taken and decree a compensation to the plaintiff for his 
payments and expenditures. Ibid, 364. 


3. But if the contract is denied, the Court can grant no relief, be- 
cause it can go into no proof of a contract, variant from that 
stated in the answer. Ibid, 364. 


4, Where a contract is made to convey several eytiaous tracts of 
land not particularly designated each by metes and bounds, but 
stating that they contain “1670 acres, more or less,” and the 
plaintiff, the vendee, states in his bill, that there is ascertained 
to be a deficiency of 355 acres, of the value of $1,266: Held, 
that the words “more or less,” used in the contract, can not 
extend so far as to prevent the plaintiff’s demand for relief, the 
alleged mistake amounting to so large a number of acres and 
of such value. Gentry v. Hamilton, 376, 


5. In a suit for specific performance of a contract for the sale of 
land, either party is, as a matter of PGB patie’ to have a 
reference upon the title. Ibid, ots 


SURETIES, 

1. The sureties for the purchase money of land, sold by a clerk and 
master under a decree of a Court of Equity, where the title is 
retained until the purchase-money is paid, have a right, upon 
the insolvency of the principal and their own payment of the 
money, to have the land sold for their reimbursement. Arnold 
v. nets Lik 


531 
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2. Whether a surety to a debtor can or can. not in any case require 


“tT 


TA 


10. 


the creditor to resort to a collateral security, which he has ob- 
tained from the principal debtor, he certainly can not require 
him to look to such security in the first instance, if it be not 
plainly a valid security, under which the creditor can have 
speedy, direct and certain redress. Gary v. Cannon, 64. 


. Where an administrator, being about to leave this State, deposits 


the assets of the estate with a person, in trust that he will pay 
the next of kin of the intestate, the sureties of such administra- 
tor, against whom recoveries have been effected by any of the 
next of” kin, have a right to call upon this trystee for an 
account of the assets so received by him, and to be subrogated 
to the rights of such next of kin, as have made them Fespome 
sible. Kennedy v. Pickens, 147. 


. The right of a surety to have contribution from his co-surety, in 


equity, is not founded upon any principle of contract, but is the 
result of natural justice. Allen v. Wood, 386. 


. When one surety brings a bill for contribution against a co: 


surety, he should at least allege that the principal is insolvent, 
so that he can have no redress against him. For the equity of 
a plaintiff, seeking contribution from a _.co-surety, les in the 
insolvency of the principal. Ibid, 386. 


. Where money is advanced by the principal to one of the sureties, 


to discharge the debt, before the debt is actually discharged, 
the co- -surety may file his bill in equity for an account and 
for relief. bid, 386.” 


. But if the money is paid by the principal, after the debt has 


been discharged by the sureties, to one of two sureties, to reim- 
burse both, “then” the co-surety has his remedy against the 
surety, receiving the money, by an action at law for money had 
and received, and, therefore, can not support a suit in equity. 
Ibid, 386. 


. Whenever a collateral security on the property of the principal 


is given to or obtained by a ereditor, by whatever means, it 
amounts to a specific appropriation of those effects to the debt, 
and therefore the surety is entitled to the benefit of it, as 
well as the creditor; and the creditor is under a duty to the 
surety, which will be enforecd in equity, not wilfully to im- 
pair the security or omit to enforce satisfaction of it. Smith 
v. McLeod, 390. 


. Where A. B. C. D. FE. and F. were sureties on an administration 


bond, and judgment was recovered at law against them and 
their principal, and A. and B. had the judgment assigned for 
their benefit—and then the principal and the other “sureties 
filed an injunction, which was dissolved and judgment rendered 
in the Court of Equity against all the plaintiffs in the injunc- 
tion bond and their sureties : Held, that A. and B., the sureties, 
who did not join in the bill for an injunction, were not bound 
to contribution to the other sureties, parties to the injunction 
bill, though A. and B. were original sureties for the debt; 
heaaiise, the principal having Soined in the injunction suit the 
others who were united with ‘him, were his sureties in that suit, 
to the exclusion of A. and B. Daniel v. Joyner, 513. 


Where A., being the principal in a bond, gave a deed in trust, one 
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of the provisions of which was, that the trustee should “save 
harmless B.” who was his surety in the bond, and another 
that the trustee, “whenever required by the creditors of A. or 
by any surety who may be threatened with loss by reason of his 
suretyship, shall proceed to sell sufficient property to answer 
the ends of this deed in trust”: Held, that the trustee was not 
bound to wait until the surety was actually damnified, by having 
been compelled to pay the money, but that it was the duty of 
the trustee to relieve him from his responsibility, whenever he 
had the funds in hand for that purpose. Ibid, 513. 


11. A surety receives from his principal bonds on other persons, suffi- 
cient to discharge a debt for which he and a co-surety are 
responsible, and, for his personal convenience, delays the collec- 

tion of these bonds, the parties not being insolvent. He then 
obtains an equitable assignment of the judgment against his 
principal, his co-surety and himself. Equity will ‘not permit 
him to enforce the collection of one-half of this Judgment 
against his co-surety, until he shows that he could not by 
reasonable diligence, have collected the bonds so received by | 
him. Kerns v. Chambers, 576. 


stipulate for. a separate indemnity from the principal to him- 
self, and the co-sureties would only be entitled to a surplus’ 
after his reimbursement; so, after two persons have become 
sureties for a common principal, they may, by agreement be- 
tween themselves, renounce their right to take benefit from any 
securities they may respectively obtain, and each undertake 
to look out for himself, exclusively, for an indemnity from the 
principal, or for contribution from another co- surety, Long v. 
Barnett, 631. 

13. When a surety files his bill against a co- surety for contribution, 
and the latter sets up an agreement, which is a bar to the for- 
mer’s claim, that agreement must be proved at the hearing. It 
ean not be the subject of reference to the master. bid, 631. 

‘See Lien. Parties. Contract, 

TAXES, _ 
The sheriff’s deed alone for land sold for taxes will not pass the 
title, but it must appear that. the taxes, for wihch the sale 


was made, were due, as his authority to sell. Garrett v. White, 
131, : 


TRUSTEE. 


1, Every trustee for sale is bound by his office to bring the estate to 
a sale, under every possible advantage to the cestus que trust; 
and when there are several persons. concerned, with a fair and 
impartial attention to the interests of all concerned. Johnston 
v. Hason, 330. 

2. He is bound to use, not only good faith, but also a very requisite 
diligence and prudence, in conducting the sale. Jbid, 330. 


3. If such trustee is wanting in reasonable diligence in conducting 
the sale, as if he contract under circumstances showing haste 
and improvidence, or so manage the sale as to advance the 
interest of one of the parties to the injury of another, he will 
be personally liable to make good to the party, suffering from 
his mupeonduct, the amount of his loss. Ibid, 330. 
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4, Nor will equity, in such a case, assist a purchaser, however inno- 
cent, in compelling a conveyance of the title. Ibid, 330. 


5. When a trustee sells at auction, he must make due advertisement, 
and give due notice to the parties interested. Otherwise the 
sale will be voided. Ibid, 330. . 
6. An express agreement between a testatrix and the donee in the 
will, is not required to establish a trust on his part. An under- 
standing, or belief and expectation, by the testatrix, that the 
donee would not hold the negroes as slaves beneficially, and 
that he either assented thereto, or by his silence induced her, . 
and intended to induce her to think, that he meant to comply 
with her view, are sufficient to constitute him a_ trustee. 
Thompson v. Newlin, 338. 


VENDOR. ~ 
See Lien. 


WILLS. _ | 
1. The will of a married woman can not be made available, as a will 
in Equity, without having been first established as a testament- 
ary instrument in the Court of Probate. Whitfield v. Hurst, 

242. 8. P. Letgh v. Smith, 442. | 


2, After such a probate, the Court of Equity is still to see that the 
instrument is of that kind, by which the feme covert can dis- 
pose of her property. Ibid. 

3. A court of Equity has no right to instruct the Court of Probate, 
as to the proper. construction to be put upon marriage articles, 
and whether by them the feme covert is or is not authorized to 
make a will. bid. 

4. The course in the Court of Probate is, where the wife assumes 

the right to make a will, and the right is questionable, to pro- - 
nounce for the will on proof of the factwm, and leave it to the 
Court of Equity to determine definitely, whether she had such 
an interest or authority as she could dispose of or execute by 
will. -Lbéd. | 

5. When, before such probate, a bill is brought to enforce the 
alleged will, it must be dismissed; and the Court will not hold 
it. up, to give the party an opportunity of propounding the 
will in the Court of Probate. Ibid. 

6. When a feme covert has a separate estate in property, she may 
make a will disposing of it and appoint an executor, and such 
executor shall be her general representative. Leigh v. Smith, 
442, 
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